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THE 

INDIAN CONTRACT ACT. 

ACT IX OF 1872 . 

— :o;-“ 

VOLUME 11 
Chapter IV 

Of the Perfbnnance of Coatracta. 

Performance of Reciprocal Promises. 

51 . When a contract consists of reciprocal promises to 
itot bo^ 10 be simultaneously performed, no promisor 
need perform his promise unless the 
•lUioa to pttfMm. promisee is ready and willing to perform his 
reciprocal promise. 

lllustratiom. 

(8/ A and B conn act that A ahiU deliver goodt to B to be peld for bf B cm ileUiretT. 

A flced not dclivct the goodt, unleif B it readf and willing to p$,f for the goodi <Ml 
deliver}^. 

fi neeo nor pay tor the goods, oiUeta A it ready and willing to defieer theta oa 
payment, 

(b) A and B contract tbai A ahall deliver good* to B at a price to be paid by 
maealmenta, the brae initalment to be paid on delivery. 

A need not deliver, unleM B la ready and wiUiag to pay die firit iateilaMot aa 
delivery. 

B need not pay the fttat mataiment, uoleu A ta ready and wilUag to deUver the gooda 
on payment of the brat inatalment. 

Syno^is. 

!• Scope* 3- Burden of proof. 

2. “Reedy end willing to perform 
reciprocel pcomiee". 

1. Seopm—Applying S. 51 to the preeent ceee, the reclptoesl 
obligstionB wore the deliyety of the seed and peyment of dre money on 
the occasion of each detlvery- The defendants were bound to deiiyer, 
the plafantlB to pey for, the linseed. If the plalodfis hed been unwUIlag or 
uoableto pey, the d^endentt would have been iusitfed In refusing te 
deliver; but die defendants did deliver the seed; die neglect to pay in dds 
hMtaace was after delivery, when the redptocity of otdigation had ceased; 
and there la elemiy no evidencethat die plainttA were unwIlBag or uimbie 
to pey for the d^eiieS whidi the dcfendeius tefuaed to make- The 
iwi^set eo pay for put deliveries wea, under die dt a i m s wnc ea, tm 

F-ua 
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dcitocclit. Itti &r(fc«r hdddMt 
& Si wwdd 4VV^ V tibc dg fai dtirrt» wh» dwrf euae tp nulce ddlrar?. 

tmlKeA i^pon ifce conixMt bdog Mrietly pcrfbmwi «4 pcmMiK 
fc^OMdcon ildfi^sbut thii thet did not do.' 

AnagteenoDt coMtoUng of ndprocal pfomlieitt) bepofenaed by 
Ate fdaintiAi tnd the dcfcndtitt can be eued upoo by die pleintifii when 
diey beve not tefueed to certy out theit piomiaee. though diey mey not 
b»v« put Ml eUegctlon In the pkint eeying that they ere reedy end willing 
to do. Held,* diet under these drcumstancei S. 51 Isno ber to this suit 
which has been brought in the proper form. The pleintiA were endded 
to ask for the performance of the pert of the contract In which they were 
Interested, end on the defendant claiming execution of the whole, end 
the plaintitfs raising no objection, the Courts below ought to have passed 
a decree directing execution of the whole contract, Instead of rejecting 
the claim. 

No doubt. In regard to that part of the agreement which refers to this 
mortgage, time was of the essence of the contract. Where by an 
agreement with the promisors the promisee hat agreed to reduce the 
rate of interest, provided that the promisors pay k regularly once a year 
and pay the principal within o;rtain time, the promisee cannot be heard 
to say that the promlaori have committed breach of the agreement If by 
the persistent refusal of the promisee to be bound by the agreement, 
the prumisots arc prevented from carrying out their part of the agreement 
within time. Hence the promisors are entitled to reasonable time to 
perform their part after promisee has performed his part of the 
agreement. S. 51, Contract Act, is applicable.* 

2. “Ready and Willing to perform reciprocal promiae" t—In a 
ault for damagea for breach of contract to deliver oxton, there wu 
evidence that the respondents called upon the appellant to carry out the 
bargain and that he refuted to do so. It is true that no tender was 
auually made, but the reapondentt, natutally enough, in view of the 
rising market, were ready and wilUng to carry out the bargain on their 
part, and it it proved that they made preparations with the object of 
having the money ready in hand. More than this, they were not 
required to do by S.51. They had done sufficient to entitle them to 
recover damagea. and were not obliged to show that they made an actual 
tender of the money.* 

1. Soohon Chund, v. Sehlikt, (1878) 4 CaL 252 : 3 C L R. 287. 

2. Hari RaghttnaUt Joehi, v. Kruhnafi Aiumt Jodti, (1894) 19 Bom. 546. 

3* A. 1C A* C. r. A. JL CheOyar, v. A. K. R. M. M. JC. Finn, A. 1. R. 

1939 Rang, 84 ; 1938 R. L R. 660:1801. C. 647. 

4. Shikam RKtmm, v. MadangefMi Gowoidlum, (1903) 30 CaL 865; 
saw. N. 25 ; 5 Bom. L. R. 483. 
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It hat noe been <»nti»dletad. ^oofb tbe irfahitfff nsf hoc bnw 
made B valid tender yet to vlilt to defiendam oiatibc |g« 
ocher hypodaeak hoc that he went for ibe purpoae of CnlilmtQt of the 
opneraet which imphee a readinata aiod wllltagneaa <m to part It it very 
unl&ely diet the plaiiidff would pay the balance of dw pafdbat6<price 
u nlet t he had atcertalned that defendant waa ready to petform hb part 
of barpalo by executing the aale^eed, etc., and plaintiff waa not bound 
CO tender the puedtate price unleaa defendant araa ready and wUllng to 
perform hb pert of the ptombe. Thb would appear both from S- 51, 
Indian Contract Act and thb Privy council caae-f In a Bombay caae* it 
haa been held chat in a auit for apeclfic performance the strict law as to 
tender b not applicable. Therefore, even holding th at there was no 
valid tender of the purchaae*price by the plaintiff to defendant, that 
would be no ground to disentitle him to the relief he seeks as hb evidence 
as to hb readiness and wiUlngness to perform hb part of the contract has 
not been rebutted.* 

Plaintlffii brought s suit for damages for breach of contract according 
to S. 54 of the Indbn Contract Act. In the pleadings of the plaintiffs 
as contained In the plaint an averment of the performance of the 
conditions precedent, that is to say. readiness and willingness of the 
plaintiffs to perform their part of the contraa, must be Implied and 
it was for the defendants if they contested that fact to raise the matter 
expressly in their pleadings. It would then hsve been necessary for the 
plaintiffs to prove affirmatively that they were ready and willing to 
perform their part of the contract. The expression “readiness and 
willingness” as used in S. 51 of the Indian Contract Act has been the 
•ubject of dbcusslon in a large number of rulings. It appears from 
these two rulings*'* that it b not necessary for the plaintiff to prove 
that on the due date, he had the goods actually in hb possession. It b 
quite sufficient if he b abl i; to prove that he had control of the requisite 
goods or that he had the capacity to deliver them to the purchaser when 
called upon to do so. In other words, that he was in a position to 
fulfil hb part of the contract on the due date on a demand being made 
by the purchaser.* 

In otder to prove that a buyer waa ready and willing to perform hb 
part of the agreeme nt, it b not necessary for him to show that he 

1. ShHram Rupram, v. Modan Gopot Gowardhan, 30 Cal. 865 ; 5 Bom. 

L. R. 483 : 8 C. W. N. 25 (P. C.) 

2. Tribhovandots, v. BabmukunrUu, A. L R. 1923 Bom. 15 : 24 Bom. 

LR.434:67LC865. 

3. Btgtai, V. AUsker,A. U R. 1923Sind 50 ; 16 S. LR. 278 : 771.C. 

897- 

4. Cdhm, V. Cossfm Nana, 1 CaL 264. 

5. Miildumd ChmdoUo, v. Kiindtm Mutt, A. 1. R. 1920 Cal. 621: 

57 L C 140 .' 47 CaL 458. 

6. Komiamr Btos-Skikfut Nand, v. Fbm Oento RabRom Jiwan, A. !• R» 

1926 Lab. 316 1 94 L C. 304: 7 Lah. 442. 
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MuiUr nwd* « Wider of die priec* U eufideot if be we* eible to 
ftWoBB idi fwt of the oomna. OonekUctag diet tbe market w« 
fWdt tod that diedcfendtnu (tdleta) did not ponm the ioode which 
ahlT hed^ eOntreccei to cetU k would have been an Mt of aupenogedon 
on the {Mill ot die buyere if they had taken the money to the dWodanta' 
daop tad made an actual tender thereof.1 

It haa been repeatedly held that, in order to ptova readineaaand 
re^Jlf^ijprteie on the part of the eeHerif It le euftetent to ahow that on the 
dot date, they had control of the requieite pood* or capacity to deliver 
dtem to the purchuet when called upon to do eo.* 

The queetioD wa* : Were the defendant* ready and willing to pay for 
the foode; and w<;re the plalntlde not ready to tender the document* 
OOtwithttandlng ? Held,* that on the undisputed fteta the answer can 
only be that the defendants were not ready and willing to pay for the 
goods and so it is Immaterial whether at the time of the ptesentacion of 
the drafts, the plalntldii* bank at Amtitaar had or had not got the 
documents ready to be tendered. In spite of the intimation that had 
been sent eo them at the time of tbe shipment the defendants took no 
trouble to inquire of the bank whether the documents were available or 
not- By reason of their hiving ebsed their buttaesi, the defendants 
must hive known that they could not be approached and could not be 
offerted the drafts for acceptance in the ordinary course of business. 
Defendants admitted that documents were to be tendered on payment 
epd not on acceptance of the drafts. In this caie^ it was held that a 
patty la absolved from the duty of delivering if the person to whom the 
goods are to be delivered is absconding. In order to support an 
allegatbn of readiness and willingness to deliver, actual tender is not in 
all cases necessary, e.g., a tender will be dbpensed with where the 
defendant has refused to perform the contract or where on the day for 
We performance of It, he has absconded and having closed his place of 
buWiess, has left no agent or other person to represent him. It is 
\ perfWdy clear Wat defendants were not willing to meet their obligations 
and bad no intenrion to perform their part of the suit contracts. The 
fiuile of the breach, therefore. Ilea at their door and consequently they 
arc liable in damages. 

ReadbesS and willingness to perform includes ability to perform. 
Ssa WiS English ruling* for this view. In a suit by the buyer for 

1, Kedor NdtK'Beiuiii Lai, v. Firm Shimbku Ntuh-Nandu Mail, A. I. R. 

1927 Uh. 176 ; 99 I. C. 812 : 8 Lah. 198: 28 P. L R 351- 

2> KoUan Lol.Suiian Singh, v. Biihcn Sahai*BhAgiWi Doi^ A. I R* 

1928 Lah. 834 :110 I. C 241. 

3. Bf^^phZippel&aAcrs,v. K.D,Kapm&Ca, A.I. R. 1932 
_ Siiid.9: 26 S. L. R. 167 j 139 L C. 114; 

4. Ekoedihai Dipehand, v. OuUabharom Digram, (1871) 6B>H, C. R. 

App. 133. 

5. Ds MedbiA v. Merman, ^842) 9 M. & W. 820 : 11 L.). Bs. 370 : 

2;DowL (N. &) 329:60 R. R.912. 




' 'vuiBtKcH>rwmt. 

damnw braadli of • oimCfMt for nie olgsod*. JtItIneuiniKm t^poo? 
him to Mdifir the Court dutthewm ready snd trttkng «lfo th* iwahar 
or had the eapadtr to paT for the food* or that he bad at att evenm 
made proper a^ reaaonable pnqparatlom aod artaiiieniienci for eecurlnc 
the purthate money, Refer to the hdloarbtg caaea*’* In tldi 
coimeedoit. In the pretent tarn It hat been proved thm the appeUant 
wet in a ttate of acute financial embarrattmeDt and could not have paid 
for the tharet brought, if the respondent had ddhvered them to him. 
The appellant was not ready and wUling to carry out hit part of die 
contraot, and, therefore, the retpondent was sbiolved from hit 
liability under the contract.^ 

3. Burden of proofUnless a special contract to the comtmry is 
definitely proved, it must be presumed that the goods ate to be paid for 
at delivery and that the buyer in refusing to make such payment is guilty 
of a default. The onus is upon the buyer to prove his assertion contrary 
to usual practice. Very strong and cogent evidence on the part of the 
buyer would be required to prove that the parties intended to depart 
from the general practice.* 

The plaintiffs entered into a contract with the defettdanti on 7th of 
September 1921. It related to ten hates of yarn which the defendann 
agreed to sell to plaintiffs and deliver them from 1st October to 31st 
October 1921 and the plaintiffs agreed to accept the seller’s godown 
delivery and pay cash. There is, no doubt, that on a true conatruction 
of this contract, the parties have agreed that the performance of their 
respective promises is to be simultaneous, that Is to say, that each shall 
be ready and willing to perform hb promise at one and the same time. 
Anson on Contracts, 16th Edition, 1923, page 354 aays s—“Modern 
decisions incline against the construction of promises as independent of 
one anther..-In a contract for the sale of goods, the rule of Common 
Law, now embodied in the Sale of Good Act, was that “unleaa otherwiae 
agreed, delivery of the goods and payment of the price are concurrent 
conditions’’. Benjamin on Sales, 6th Edition, pages 638 to 639 says 
“Where each party is to do an act at the same time as the other, as 
where goods in the sale for cash ace to be delivered by the vendor and 


1. Moibm, V. Lamb, (1797) T* R* 125 : R, R. 395. 

2. Shriram Ruimm, v. Modangoyol Oowardhon, 30 CaU 865: 

8C.W. N. 25(P.C.) 

i. ChenMarvelu 9 Chetcy, v. Vcnlumno, 9 Sons, A. I. R. 1925 Mad. 
971: 861. C 299 : 49 M. L. J. 300. 

4. Goneth Don hhar Dm, v. Ram NaA, A. 1. R. 1928 Lah. 20 1 

111 L C. 498 :9 Lah. 148 :29 P. L. R. 554. 

5. JagmmaA SagamuA v. J.}- Aaron 9 Co, A. L R. 1940 Rang. 284: 

1940 R. L R. 593 «191 L C. 766. 

i6, O. B. Vernion 9 Co, v. Rnn Oopol Oaa.Ram L atf , A. L R. 192S 

Uh. 363:761. a 733. 
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dM|ple« fb:tM»|iiki br tite bufer. th«K «r« ootieurrcnt concbtfoM aiKl. 
oidKiij^ qiilittirin «n action for breach of conteacc without 

weinlnll t^at he performed or ofered to perform what he himself was 
boand CO do**. Thus, where the contract rdbtes to sale of goods, the 
he happeiw must allege mtd prove that he was 

ccidf afld wUhag to psf for the goods and llkewint if the seller be the 
{drfdlUlt he moat aUege and prove that he was ready and willing to 
dsftOer dw goods. The pbinrlds in this ease having themselves 
OoOMdttod defsttk caimoc take advantage of what Is said to be a default 
on dM part of the de f en d a nta baeauae they were unable to send the^oods 
owing to ralib* 

The remit of these authorities'-* b that in a suit for damagea for 
oon^ellrcry of the goods, it b the duty of the. plsinttft to satbfy the 
Court dutt they were ready and willing with the money, chat they had 
capadty to pay, or, at any rate, they had made proper and reasonable 
preparadons and arrangements for securing the purchase money and 
that having thus oomplted with the requirements of law they demanded 
the goods on the due date from the defendant. In auch a case the 
position ofthc plalntifli would be secure and it would then be incumbent 
upon the defendants to deliver the goods to the plaintiflik* 

52. Where the order in which reciprocal promises are to 
^ performed U expressly fixed by the 
of fBCtpfOCtl pfOfllitCi. contract, they shall be performed in that 
order; and, where the order is not expressly fixed by the 
contract, they shall be performed in that order which the nature 
of the traniaction requires. 

lliMifrutionj. 

(•) A ud 8 oOQtcict thn A ihdl bciild • house for B *i m fixed price. AS promise to 
build the hcwiee mst be performed before BS promise ro psy for it. 

($) A end B eontrect tbet A sbeU meke oeer his stockHo-trsde to B « e fixed price, 
end B pcomiies to fife seoirity for the peyment of the inoiiey. A*s promiee need oot be 
peiformed tmeU tbs security is gifen, for the oeturc of the trtOMCtion requites tbet A 
•iMMdd btT< leciarity beldfe he dcfifctc up his stock. 


1. G. tC* Oidnirowelu CHcttsi 9 Sons, v. Akarapu Venkanna 9 Sons, • 

A. 1. R- 1925 Mid. 971 . 49 M. L J. 300:86 1. C 299. 

2. iebhmdumtbssa, ▼. V. NunQHnsmiml iytr, 1926 M. W. N. 710: 

97 L a 966 : A. LR. 1926 Mad 1109. 

}. Kmmm Kun Sidiha Nond, v. OonfMa Rat Ram Jiwun, A. L R. 1926 
Lah. 318 1 7 Uh. 442. 1 9f L C 304. 

4. OsnaA Das Idwr Dos, v. Ram Noth 6f sthen. A* L R. 1928 Lab. 
20 (2)! Ill L C 498:9 Lab. 148 ; 29 P. U R. SS4. 


^ S 2 '.} '' dr oviiabwIdcM 

SfikOp^, 

1- "Order of fteifem u neft of tm^tool ptoaaiwt** 

1. **Oadcr of por fo wwace of roelpMcal pfontfam*' t-^ln idw 
ofdimry ooune of butliMM, work d not tMooIhr pidd lor, b«£are tt tr 
done. S. 52, lIluNnitlon (»} of the Indian Conttnct A^ct. luppotte thli 
view. It b the cuMom to eome cue* for fwiment to be made by 
tottalmanta, u die work procreate*, but, to far u experience poe*, the 
person lor whom a w<wk ltdone b not expected to pay die entire coat 
to advance wldtout an exptew acreement to that effect-' 

The lewee plaintiff did not perform hia part of the contract which 
he had to do before posaeuion could be taken Held,* that It does not 
Ue in his mouth to wy that the lesaor-defendants commiied a breach. 

S. 52. Cbntract Act, ptovideB chat when the order to which reciprocal 
promiiea are to be performed is not exprewly fixed by the contract, they 
shall be performed in that order which the nature of the transaction 
requites and there can be. no doubt, that where a party intends to enforce 
the submission clause, he should in the first instance perform his own 
parr of the contract for the proper and expeditous disponl of the 
arbitration proceedings. He should, therefore, not only specify the 
nature of the disputes which are to be referred, but also intimate to 
the opposite party the name of the arbitrator selected by him so u to 
enable the opponent to choose another person as hi* lUMntoees. That 
this is the procedure is evident from the provisions of S. 9, Arbitration 
Act, which deab, mier olio, with submissions which provide for 
appointment in the first instance of two arbitrators, one to be nominated 
by each party but contain no provision empowering one of then to 
nominate an arbitrator on behalf of hia opponent in the event of 
defaedt. In the present cue,* according to the terms of the indent 
between sellers and buyers, there wu no express provision that in case 
of fiillute by one patty to appoint its arbitrator, the other party could 
appoint both arbitrators at once. The party desiring to enforce the 
.'ikmiMirtr , clsusc ought to nominate his own arbitrator first and If 
both arbitrators are appointed at once the award is liable to be set 
The submission clause must be construed /or tiiu contra prrfermtum 
u per Lord Blackburn to the cue of Muir,^ See also the observations 
of Brett, M. R- to case <rf Burton.* 

1. J. G. Hashman, V. iMcknou/ Improvement Trust, Lucknow, A. i. R 

1927 Oudh. 616 ; I L C. 69 : 101 I, C. 847. 

Z. Anont Bharthi. v. Sorup Singh. A. 1. R. 1928 .MI. 360 (2): 

26 A- L.J. 492 : 1151.C. 793- 

3 . Shaw Wallace & Co, v. Gurkux Sing Bcihen Sing, A. I- R. 1929 

Sind. 58 :109 1- C- 262. 

4 . Mwr. V. City rfGkuisw Bank, (1879) 4 A. C 337 : 27 W. R. 603: 

40L.T.332. 

5. fiwwmv.&ipiish. (1884153 t.].Q.B. 133s 12 Q. B. O. 218t 

JiW. R. ^ * 5 Asp. M. C 187 s 49 L. T. 768. 
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Tl^ptaiarf jktw m l t wd ia ihe appcil K whettwr or 

ii^ tbi tniMy theiqpr^ to p«fmem of coMi md orrittaig of 

Icttcit eooMlta^^ what ate ojfean MlUd coadWoeM precedoit, duit to 
fwomtoa* wbkh iBiwt b* perfotmad by the rapondent before he can 

under ^e agreement. That qoeKion can 
: ody ha deiemloed by comtruliqi the actual language uced, considered 
toi.oonneiclon whh the focts of the case as In contemplation of the 
panfop The quesdoo to whether the cate foils within S- 52, Contract 
Act. The language of the agreement In the present cate, merely as 
taaguege, tends to the coodueton that T was not bound to pay the agreed 
amn unless and until the respondent had previously paid the costs and 
written the letters. But the precise language need not be ttreased, 
because the same conclusion foUows more clearly from what “the nature 
of rite ttanaaction requires”. At the time when the agreement was 
made rite ddbenture holder’s action was on foot: the respondent by hb 
solteltOTt was threatening legal proceedings against T and the receWer 
was being asked to consider the holding of an Investlgttion Into the 
management of the Compeny. in which T was personally Involved 
From the nature of things the letter which he stipulated should be 
written to the receiver, must necesserily heve been Intended to be 
written before the debenture holder’s action was completed; equally 
the impormnee to T of the letter to be written to the respondent’s 
sdteltort wu to relieve him of the threat then being made of legal 
proceedings So for u the question of the costs of the receivership wst 
emteemed, these must siso have been intended to be actually paid by the 
tmpoodent in the course of the action, so as to relieve pro tanto the 
accounts of the Company of these charges; that payment would, thoui^ 
perhaps not to a large extent, help to determine the amount coming to 
the rmpondent "in teapect of the Receiver’s distribution". Thetefore,' 
riie conclusion to that the respondent's right to clslm the money was 
dependmto on and postponed to his performing what he on his part 
bad promised, with the consequence chat when he launched hit claim, 
Kto coutae of action was not complete and hto claim must on this ground 
fad, as Kemp. 1 .. held : in foct, the respondent had paid nothing at all In 
regard to coets and had taken no steps to write the letters at any 
material rime ot at alL In the result when the true nature of rite 
ttaMacrion to considered, It cannot be regarded at the reciprocal prmnites 
contained in the agreement as inherently capable of aimultaneous 
peifenaance within the terma of S. 51. Indian Contract Actl 


1. Flento Edridge, v. Riutom^ Oan/ifowy Scriuui, 1. R. 1933 P. C. 
233« n5 M. L. J. 81J i 116 I. C. 739: 36 B. L R. 127 ; 1934 
A.LJ. 50 : 58C. LJ.436 ;60l. A. 368; 38 C. W. N. 145; 
38 M. i. W. 972.1933 M. W. N. 1452. 
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S3. When« ocmttace co nt « tn > nc^procal ptmaitcw, and 
UiMBtjr of iMitT *®e pw^ to die coitract prevents the otiber 
irom pei^onning his promise, tlui contract 
**“■ becomes voidable at dbe gpckm of party so 

prevented; and he is entitled to (»mpei»ation from the odier 
party for any loss which he may sustain in oonseqtumoe of the 
non-performance of the contract 

mtuerodon- 

A and B coatact that B iboll execute cemiii work for A for a thousand rupoc*. B is 
ready wd wimng to execute the work accoidiogly, but A prrrcntt hiin from doiag to. 
The cofUroct is Toidabk at the c^itioci of B ; and» if he electa to reacind it, he ia enrltiled 
to recover froos A coiii|>ensation for any ioas which he hia incurred by ira 
non-performaacc. 

Synopsis. 

1* Legal consequences of a 2. Liability of party preventing 
wrongfiil repudiation. event on which contract 

is to tike effect. 

1 Legal consequences of a wrongful repudiation :<->*After 
considering alt the evidence and documents in the case, there Is nothing 
whkh would justify a finding that T had waived his rights under the 
agreement No such effect can be given to his repudiation of the 
agreement, that is to say, to his claim that there was no agreement 
binding him. The respondent might have accepted that as a final 
repudiation and thus treated the contract as determined and brought 
a claim for damages under S. 53* He did not do so. But a wrongful 
repudiation by one party cannot except by the election of the Other party 
so to treat it, put an end to an obligation ; if the ocher party still instota 
on performance of the contract, the repudiation is what is called **bnitum 
/ubnen'*, that is, the parties are left with their liabilities as before. A 
wTongfol repudiation of a contract by one party does not of Itself absolve 
the other party, if he sues on the contract from establishing his tight 
to recover by proving performance by him of conditions precedent. In 
the present case, the respondent, when he sued on the contract, was 
sdll as much bound as ever to show that he had fulfilled all the conditions 
binding on him before he could exact performance from T. Finally it is 
to be observed that the subsequent conduct of T is irrelevant for the 
purpose of construing the agreement; the construction must depend on 
the intention of the parties when It was made, which is to be ascertained 
from its terms, read in the light of the tacts known to both parties when 
It wm concluded, that is from whyt is exprewed or from what "the 
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mtutc ol &c triMMCioa requlrat^, in ^ wotda of S. 52 of 
CooinKt Aa.1 

lisUlitr of puty pcevcntiag evoit on wUdi cootnct b to 
tilcD ^Cect»—A penon. who by hit own tcifton, maket it imponfl>le 
ibr hlaiwilf to carty out hit part under an agreement, mutt allow the 
odiei perron bound by it to return to die ttate of adairtexitdng before it.* 

54> When a contract consittt of reciprocal promises, such 
B&att of M to cannot be performed, or 

performance cannot be claimed till 
eontcKt coMii^ of the Other haS been performed, and the 

fcctptocju prc^iiieii. ^ 

promisor of the promise last mentioned fails 
to perform it, such promisor cannot claim the performance of 
the reciprocal promise, and must make compensation to the 
other party to the contract for any loss which such other party 
may sustain by the non-performance of the contract 

lUvsttaUani. 

(a) A hntJi It'it ship to rake In and CfHivcjr, frtmi Cakuiu to the hf»uritius> a cargo 
to be provided by A*B receiving a certain ffcighr for its conveyance. A ch««i not provide 
any cargo for the ahip. A cannot claim the performance of B's promise, and must make 
COfiipeiiiiitkjn to B for the Iona which B sustaina by the non-performance of the contract. 

(k) A aifitraccs with B to execute cerutn builder'* work for a fixed price, B ‘supplying 
the acafioidmg attd ttmfvii' neccisary for the work. B refuse* to furnibh any scaffolding! or 
timber, and the. work cannot l:c executed. A need not execute the work, and B i* hiniiid to 
make eon^pensation to A for any loss caused to him by the non performance of the contract. 

tr) A contracts with B to deliver to him, at. a specified price, ccruin merchandise on 
board a ship which cannot arrive for a month, and B engages to pay for the merchandise 
within a week from the date of llic contract. B docs not yuiy within the week. A'* promise 
to deliver need tK>c be performed and B must make compensation* 

{d) A promises B to scU Kim one hundred bales of merchandise, to be delivered 
next day, and B promise* A to pay for them within a month. A docs not deliver 
according to his promise. B's promise to pay need not be performed, and A must make 
compensation. 

Synopsis. 

1. Scope* 3' Legal conseqacncea of breaking 

2. Requlslces for compensation. mutual and reciprocal promises* 

4. Principle of part performance. 

1. Scope r-Thc plaincifPs suit was to recover Rs* 3,307 and odd 
made up of the amount advanced by the plaintiff to the defendant and 
aito damages on account of breach of contract committed by the defendant 

U Fimrie tdndge, v* Rustomji Oanjibhoy Sethna, A. 1* R. 1933 P. C- 
^ 233 : bS M. L. I. 813 : 146 I. C. 739 ; 36 a L. R. 127 ; 1934 

A. L J. 50 ; 58 C. L. J. 436. 601. A. 368 : 38 C W. N. 145: 
38 M, L. W. 972 - 1933 M. W. N. 1452. 

2. CWmw Ul. V. 8airi A. I R 1914 OaJU. 109:22 I. CU9. 



5 . 54 1 w^pmaam cotmmhrKm^ 

fn the folbwiitg drciimstences^ The cUferd%m^$ luiwst^ conttftctedl wfeh 
the agent of the plaintiff on the yth of August 1917 supply 500 bigs af 
Hce at Rs 11^U'b per bag within three weeks and he got an advance of 
Rs K500 as pec vanhamanam executed on that date. On the 26th of 
Avgust 1917 he received a further sum of Rs 2,500 from the plainUff^s 
agent towards the value of the rice bags to be supplied* The defendant 
supplied only 130 bags of rice as per contract, He did not supply the 
balance. The defendant pleaded amongst other things, that there was 
an understanding between the parties that rice was to be supplied only 
after the price of the whole rice was paid to the defendant and since 
this was not done he did not commit a breach of contract in not 
supplying the full number of the stipulated bags of rice. Held/ that in the 
present case the contract consists of reciprocal promises to which S. 54 
of the Indian Contract Act will apply. The option to perform his part 
of the contract ts always available to the defendant, but this does not 
mean that the plaintiff can insist on the defendant performing his promise 
without himself performing what he has undertaken to do 

2. Requisites for compensation t—A contract of loan was for a 
consolidated sum of money to be paid from time to time. The lei^det 
refused to advance a very small balance remaining due to the borrower 
on the contract. Held,^ that the lender, therefore, puts an end to the 
contract by his conduct, and cannot claim interest at the contraa rate. 

This English case’ points out that as soon as the contract has been 
broken, the obligation of the purchaser to take delivery of the goods 
vanishes ; he is not bound to accept the goods when they arc delivered 
late, in these circumstances, there can be no question as pointed out in 
the Privy Council casc^ chat the right measure of damages is the 
difference between the contract price and tl'ie market price on the date of 
delivery originally agreed upon by rhe parties.® 

The substantial consideration for the defendant’s promise to make 
certain monthly payments to the plaintiff for his salary was the plaintiff's 
reciprocal promise to perform the duties reasonably required of him from 
time to time as appropriate to his post as co-edlror* When the plaintiff 

1. Vulmt/on Chettkiff v. Kanru^rpa MudA&^tr, A. I. R. 1925 Mad* 
1029:861 C. 436. 

2* Riinuisiwimi Niiik, v* Rismaruidlutn Cheuy, A* L R* 1914 Mad. 
210 (2): 1 M. L. W. 136 :1914 M. W. N, 240 : 22 1. C 627. 

3. Behmv.Butn«is,(1863)3 B.&S*75l:32 L.1.Q.B.204:8 L* T. 

207 : 11 W. R* 496:124 R. R. 794 : 122 E. R. 281. 

4* Giwion, V. Lflchiiu Nofititt Agntwate, 24 CaL 8 23 I- A. 119 
(P. C) 

5. Ka6KaruaSaha,v.timaa, A.LR* 1915 Cd. 194 :27 h C. 7« 
20C* L.]* 133 ; 20C. W. N* 159. 
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fidtal to perform the dutiee to required of him end durfais the period for 
whlpii inch fefiure letted, dte coniideretion for defendent’t promiee 
Milidlr Criied end the dcfetident wet not, therefore, lepdiy bound to pey 
CO the idelntltf Ids (the pleIndIPi) telery for thet period: tee S< 54, 
Cootxeet Aet end the iUuttretfon (d) thereto. Sec elto this Englkh 
cue.* 

Under e eontrect the defendent hed first to ghre to the pleindfi e 
'ddfeery tdegrem* before peyment by the pletnttf end the defendent 
foiled to do ta Held.* thet the endorsement end delivery of elddlvery 
tdegrem by the defendent wu e condition of the contrea, end when 
dist condition wes not fulfilled by him, the ideintiff was entitled to treet 
die conttect u broken end claim damages in spite of the defendant’s 
offer to deliver e delivery order of the goods. 

It Is well established that not every breach but breech of an essentiet 
term alone by one party entitles the other to repudiate the contract, the 
breech in noiMMSential terms entitling the other party to demag w, onty.^ 

A sale was not completed owing to the vendor's title being doubtful 
end the broker was helping the vendor end thus the vendor and the 
broker must be taken as being in the same boat. Held,* that in view of 
the fact that the purchaser could not go on with the purchase and 
obtain possession of the property the broker in effect committed a 
breech of the contract by joining with the vendor in proposing a sale, 
which could not in fact be carried out and was not entitled to any 
brokerage. 

M conveyed certain property to S. It was agreed that the back rents 
would belong to the vendor, that an account would be made of arrears 
of rent due from raiyots to the outgoing landlord, M, and that on such 
account being made S would have a deed of assignment executed by M 
in respect of the arrears of rent which would be found properly due to 
M from the raiyats, after deducting claims barred by limitation and 
making an allowance of 10 p.c, for collection charges and would pay 
consideration therefor to M The accounts of the arrears were not made 

1. V. Rdmosomy Aiyor, v. Madras Times Printing and Publishing Cb, 

Ltd. A I. R. 1917 Mad. 485 : 33 L C. 929; 19 M. L. T. 165: 
30 M. L. ]. 207. 

2. Cnokson, v- Stones, (1858) 28 L.). (o. s.) Q. B. 25; 1 EL fo EL 

248- 

3 . AdamHqfi Pcem Mohamad bhaefc, v. Sahauach Hussain Ahhori, 

A I. R. 1923 Mad. 103:1922 M.W.N. 434 : 43 M.LM99: 
31M.UT.40 : 70 LC. 736. 

4 . Manth/I IhmiiM, Maniklat PskamJast A, I R. 1924 S jnd, 

105:76LC. 90^ 

5. Shant^dfai, v. AUMux, A 1« R. 1925 Snd. 220 1 88 1. C 569. 
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•fld S did not (ct the d4wd of uidIgnaietM: executed wheteupon etmie 
rend hsd become bitred. M died a tok agdbst S for to amount of 
Rf 403 on the footing of what would be payable by S CO M. If thedeed 
of aMigiiment had in fact beat executed by M> HeU^I diat k waa not 
due to any latdte* on the patt of S that the deed of aidgnment omtld 
not be executed. M had not performed hb {wrt of dte contnct and he 
amt not entitled to maintain the auk. 

3. Legal conaeguencea of breaking mutual and raciiMtocai 
pr omiin The appdlant and reapondent were both chain of the late 
Mehimth of a Miith> According to cuatom and practice of the Muih there 
was one Mohunth only and two chain cannot become Mohamiluat the 
same time. After the death of the late Mohunth* both the chctn had 
become Mohundu wkh the reiult that dispute had arisen between them. 
They, therefore, executed an dcrortutnui. They agreed that the appellant 
should be declared to be the Mohunth and the reapondent Adh&ati of the 
said Muth; and they declared chat they should, to the end of their Uvea, 
be bound to ace according to the terms set forth in the ehramomo. The 
material terms set forth in the ehromoma were chat the appellanc should 
remain Mohunth and Malik of all the properties of the Muth during his 
life-time; and the respondent Adhikari during his lifc'Clme; and that In 
the event of difference between the parties the appellant would give to 
the respondent Rs. 40 a year for maintenance out of the income of die 
properties of the Muth and this should remain a charge on the Muth 
properties. Notwithstanding the terma of this agreement, the respondent 
brought a suit against the appellant. Held,* that the respondent by his 
action to bringing a suit for Mohuntship broke hia promiae and defeated 
the whole intention of the agreement; and that he could no longer hold 
the appellant to his part of the contract, and that be could not, therefore, 
maintain a auk for maintenance as vouchsafed by the Aramama. 

By the contract the defendant Company agreed to manufacture and to 
deliver to the Morvi State Railway 50 railway wagons to alt at the price 
of Ra. 1,625 for each covered wagon and at the price of Rs. 1375 for 
each open wagon, the wagona to be to accordance with certain 
apectficadons and drawings, and the 50 wagona K> be delivered to 
six mondia from the date of the receipt by the defendant Company of 
an Older for the wagons. The terms of payment were that Hia Highneu 
of Morvi should pay to the defe n dant Company one^hltd of the contract 
price on the order for die wagons being given, and one-chltd of the 
oontraet price when the underframes of the wagona riiould be wheeled, 
and the remaining onethltd when the wagona ahould be ddbtoered. The 

1. SoQw Naraym OwweBuay, v. Mahadto Pmad Sahit, A* 1. R- 1929 

Ftt.395:U3LC794. 

2. Rnmcharan Dm, v. Oeoato Remythou Obi, A. L R. 1925 Pk. 

496il9ZSP.H.CC.157}88La 697i6P.LT. 83a 
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cotitamjt o(>otitfned nb ptovtaion that tha cooomct tee (ot te dtlimt 
of tiie Wagom teniU he extended In case the defendant Company ahould 
he delayed (ti corapletlns the wagona owing to the war or any other 
4^uae beyond the Ctepany’a controL Hdd,* that having regard tso the 
teea when the three Inatalmentt of the contract price were according 
to the contiaa to become payable, and to the fact that the manufiicture 
of the 50 wagona would involve coneiderable expenditure by the 
defendant Company in providing materiala for their conatruction and in 
the payment of men who would neceaearUy be employed In constructing 
them, and to the fact that it might be difficult to enforce in a British 
Court or in a Court of the State of Morvl payment by Hia Highness of 
Mprvl of the contract price, it must have been the intention of the 
parties when the contract was made that tee should be of the eMence 
of the contract aa to the teee when the three instalments of the, 
contact price should be paid. When His Highness of Morvi had, after 
he had notice that the underframes of the wagons had been wheeled, 
made default in payment of the second instalment of the contract, which 
was. In edect, a refusal by him to perform the contract in its entirety, the 
defendant Company was entitled to treat the contract as void and to 
rescind it, but the defendant Company by delivering 8 of the wagons 
treated the contract as a substotlng contract. Therefore, the defendant 
Company was not on that delivery of the 8 wagons entitled to insist on a 
then payment for them as the contract price was not payable until the 
SO wagona had been delivered. 

4. Principle of part performance This Full Bench case* is an 
authority for the proposition, that a contract of aale followed by delivery 
of possesaton does not, when there Is no registered sale^lced, create any 
Intereat In the property agreed to be sold and, cannot, even if enforceable 
at the date of suit or decree, be pleaded in defence to an action for 
tfectment by one who has a legal right to recover. Tl\is principle of law 
cannot be accepted as consonant with the rules of justice, equity and 
good CDoaclence. A contrary view has been adopted in a long series of 
decMom of this court, amongst which the following*** may be mentioned. 

]• Bum S Co, V. His Highness Thafcur Sohffi Sree Lukhdhim ef MorU 
State, A. I. R, 1925 P. C. 188 : 23 A. L. J. 806 : 6 L. R. P, C. 
147 : 30 C. W. N. 145 : 90 I. C. 52 (on appeal, reported 

S evtoualy in A. i. R. 1924 Cal. 427 : 28 C. W. N. 104: 

I.C260V 

2. Kimi Vearareddi, v. Kurri Bopireddi, 29 Mad. 336 (F< B.) 

3. JdUMiiiir Kttnutri, v. Chaaerput Singh, 2 C. L }. 343. 

4. Singheesam Poddar, v. Bhagwot Chunder Nandi, 6 h C. 632. 

5. B^iin Behart Wtut, v. Tmtowri PailuA, 9 I. C. 374. 

6. ChampMoMa Mhra, v. Nttfitr Chandra, 81C. 44. 

7, Saaat Chandra Chose, v. Shm Nand Singh, 39 Cal. 663:14 L C 
701. 

8. Secfciary of State for India, v. Forbes. 17 1. C 180. 

9. Mali Lai. ▼. Oarfeciing Mtmicipaiity, 18 I. C. 844. 
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TiieN! 'aimi were fatittf oq the witt«g)gntMifll «ioctrfDe ot tqdHef r 
CTphiiiwid hr%G<»ige JeMd, M* R., fai the ore of tPdbh* whectltt 
putniance <4 agreement for «lease or mU the Intended traotietee has 
taktm possession, though die requisite documents haw not been eaecuted, 
the posUon is die same as if the documents had been executed provided! 
specific pecfennance can be obtained between the same parties in the 
same Court and at die same time as the subsequent legal question fidb to 
be determtned.* 

The trial Court has not ciesrly found that there was an 
abandonment hy D, and it is accordingly contended on bdialf of die 
appellant that the fact that there was an agreement coupled with die fact 
that P and D were in possession shows that there was a tenancy 
created and that on the principle of the case of Vt^oisk,! the plaintifis are 
precluded from saying chat both the brothers were not tenants. The 
principle is that if there is an agreement to grant a lease and the Intended 
lessee takes possession thereunder though the requisite legal document 
has not been executed and registered, the parties are in die tame 
position as if the document has been executed provided specific 
performance can be obtained between the parties to the agreement. The 
principle has been followed In a large number of cases In this country, 
which are noticed in this case.* In the present case, their is no doubt that 
there was an agreement to grant a tease and that the defendants were in 
possession from before the agreement. It Is contended that the fiict that 
they w’ere allowed to continue in possession was sufficient to show that 
there was part performance ; and there are some decided cases In which 
the principle was applied when the lessee was In possession from before 
the agreement. It is pointed out in Redman's Law of Landlord and Tenant, 
7th Ldltton, page 211, that ordinarily, when the tenant is in possession 
at the date of the parol agreement, merely continuing in possession does 
not erf itself amount to part performance. But where the possession 
commences before the agreement, but continues after the agreement haa 
been entered into but with unequivocal reference to the agreement, such 
possession might be considered as part performance. Here, a suit for 
specific performance was instituted. It was decreed and in execution, 
some of the matters were settled. The principle upon whlcii the ea ff 
of Welsh* and the cases which followed it, were decided, is that the 
party in possession could not have got specific performance of the 

1. WoWi. V. Lonsdale, (1882) 21 Ch. l>. 9 : 52 L- ). Ch. 2 • 46 L. T, 

838. 

2. Akfiar Fohir, v. huul Sojal, A. 1. R. 1916 Cal, 376 : 29 1. C 707. 

3. Sfcysm Kishore Dey, v. Umesh CliMnder, A. 1. R. 1920 CaL 386: 

551. C. 154.31 C. L. ]. 75; 24 C. W. N. 403. 
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eontnet If he h«d wied upon due aiKcmeat At Mitcd eborre en 
aceeptloo wee ai«de In oMee where no definite period wn fixed fin 
pctfimnince at rite agceanaic. or where the petty hed been bOed Into 
•eeiirity. But in the preeent cnee • lult fat the tpedBc perionneacc of 
dteeoMteet had elreedy been brought ends decree ob^ned. the 
muteTr dusrefor^ <hd not, thenceforth^ reK with the parries nor oouUl 
my (ptesdon of equttka arise firotn the acts or conduct of the parries. 
After the decree, the matter came into the hands of the Court, and if 
ftteplalnrifiii did not take ptopet steps for execurinc the decree, he 
onnotrriy upon the principle of the cases mentioned above. The 
execution of the decree was barred by limitation at the date of the 
present suit That betra so, it cannot be held that there was a tenancy 
created In fiivoor of both P and D, and if there was a tenancy In favour 
of P alone, such tenancy was determined by the notice to quit.* 

55. When a party to a contract promises to do a certain 
BSm of Minie to before a specified time, or certain 

things at or before specified times, and fails 
tocMwiM. tQ Jo any such thing at or before the 

specified time, the contract, or so much of it as has not been 
performed, becomes voidable at the option of the promisee, if 
the intention of the parties was that time should be of the 
essence of the contract. 

If it was nor the intention of the parties that time should 
be of the essence of the contract, the contract 

ft nucJl nilure , . , , , ■ , y i 

when lime i* not does not hccome voidable by the failure to do 

* such thing at or before the specified dme; but 

the promisee is entitled to compensation from the promisor for 
any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the 
Effect ^.ceepttocf of promisor's failure to perform his promise at 

promisee accepts 
performance of such promise at any time 

Other than that agreed, the promisee cannot claim 
compensation for any loss occasioned by the non*performance 
of the promise at the dme agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention to 

do so. __ ... 

1. Piiambcr Gain, v. Romtiuiran MonU, A. I. R, 1924 CiL 483 ; 

28C W.RIS7:76LC.365. 
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K Scope. 7. JutlMiletloa of CouK where 

2. Time not of ewaceof the time hai been waived, 

conimet. 8. Power of Court on a 

3. Aeeetttdnmem of intention oomptomiee decree, 

lomalce dme of the emence 9. Legii cotnequencea at 

of the oonttect- acceptance before ot after 

4. Legal conaequencea of nated time. 

bdlure when time li easence 10 . Legal conaequencea of 
of the contract. default by payee. 

5. Legal conaequencea of 11 . Right to limit time, 

failure when dme la not 12. Contract of repurchaae. 

eaaence of the contract. 13. Contract for tale of laml. 

6 . What amounts to waiver 14. Commercial contract, 

and ita effea 7 15. Mercantile contract. 

1 & Kuii trantactlon. 

1. Scope t —In this caae, whether the property in the floods had 
passed or not, the parties had, undoubtedly, reciprocally promiaad,'~dte 
plaintiff to pay the price, and the defmdanta to deliver the goods, on a 
given day ; and it it found by the Court below, that time was of the 
essence of the contract. In such a case S. 55 provides, that if the buyer 
IS not ready and willlnfl to pay the price at the time agreed upon, the 
seller hat a riidit to rescind the contract, and to refuse to deliver the 
goods ; and so upon the rescission, the property In the goods told revested 
in the teller. It has been contended that the surplus money paid to the 
defendants on the occasion of the delivery of the first twenty chests, 
was a part payment of the price of the remaining thirty cheats, which 
prevented the application of S. 55. But it has been found as a fact by the 
lower Court, that the delivery of the twenty chests wu not “t delivery 
of part of the goods In progress of delivery of the whole**. And whether 
d\li was so or not, S. 55 should apply; the plaintiff having the right, of 
course, upon the rescission of the contract, to receive back the small 
balance due to him from the drfendants. Under the circumstances 
stated, the defendants had a rl^t to rescind and refuse delivery. The 
facts of further time having been idven, and the plalnciff having agreed 
to pay flodown rent for sudi futthCT time, show that dme wu of the 
eaaence of the amended oontract, and bring the caae within S. 55. But 
It is argued that S 55 applies only to contracts when the property in the 
goods sold does not pom to the buyer; that here the goods were 
asoetiaiiMd, and by the proper construction of the oontract the pro perty 
in them p o ised to dte ^alntiff, and that S. 107 daclaru the remedy of 
dm vendor under such dreumattneas. No doubt, S. 107 declaru one 
ramedytbuc it is only a {wtrial remedy, for the purchaaer might be 
P-UO. 
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tootvem »i»di the tnwk« (Jeprei^ed# in which came k would be imall 
satMbetion for the vendor to retell Betides^ S* 55 conteint in Itietf 
wordt “or 90 much of It as has not been performed**, which show that 
it was intended to apply to casea where the property in the goods passed 
by the contract, as much as to contracts where the property did not 
pass# And S. 39 contains similar words.’ 

A sum of Rs. 1,000 had been deposited by the pUintids In respect of 
the contract entered into by them with the Municipality. The lower 
Court has held that the deposit was on the terms that if the works were 
not completed within three months. It should be forfeited; and that as 
the w^orks were not completed within three months, the defendants were 
entitled to forfeit the deposit The lower Court has not considered the 
question in the correct light- The deposit ought to be considered on the 
terms on which it was made, as resulting from a stipulatipn by way of 
penalty within the terms of the Contract Act, S. 7^. On that stipulation, 
the defendants were not entitled, In accordance with vS. 74> to enforce the 
penairy in terms, but to receive from the plaintlfTs who had broken the 
contract, reasonable compensation not exceeding the amount of penalty 
stipulated for. ‘ITie Contract Act, S. ^5, also bears on the case* That 
sfccioh provides for one specific kind of promise—where a certain thing is 
promised to be done at or before a specified time. In regard to the 
performance of such a promise, a special rule is laid down : that (unlike 
the terms of contracts generally) ti\e Court is not to enforce such a 
promise in accordance with its terms, but is to enforce it subject to the 
provisions of S. 55; and the provislorts of S. 55 are that, as a rule a 
promise fixing the time \^1t}dn which the promisor Is bound to do the 
thing promised, shall not be considered as n term forming the essence of 
the contract; and that for the non-performance of such a term no 
compensation shall be allowed unless the conditions stated In S. 55 arc 
satisfied. Therefore, S. 5) has an indirect bearing on the question of 
the deposit under the contract in the present case. The deposit was not 
only in pursuance of a stipulation by way of penairy but it was in respect 
of a penalty arising out of a failure to fulfil a term of the contract which 
fell under S* 55—a promise to do something within a stated time. In 
order, therefore, to determine the tenns In accordance with which the 
stipuUtioTi for the forfeiture of the deposit should be given effect to, in 
other words, to construe a clause Inflicting a penalty for non-fulfilment 
of an aifreement within a stipulated period of time—the requiremencfl 
both of Sa* 74 and 55 must be considered. In any case there are no 
materials on the basis of which the defendants became entitled to enforce 
the penairy to any extent, or to claim compensation for damages or lots 
arising out of the failure to perform the stipuladon. If S. 55 la given 


1, Bwldet) Dofj, V Hows, (1J30) 6 Csl. 64 ; 6;C L R. 582, 
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dfiset to with refetonce to thit pen«lty» dtaiages might hwt been cUimed 
br the peoelty cleute, but no tueh claim waa made* Therefore, the 
plalntlA ire entitled to the return of the deposit*^ 

Z- Itme not of essence of the contract;— In March 1921 a coment 
decree wws pasted in a suit whereby the house!* of the plaindtF and 
defendant were to be exchanged after plaintiff had conscrucced on his 
premises a well and a sink. These additions were to be made and the 
exchange effected by the end of June 1^12. The additions not having 
been made within the stipulated time, the plaintiff applied for execution 
in 19H. The defendant contended that, as time was of the essence of 
the contract, so mussc of the consent decree was voidable at his option. 
Hddf^ that time was not of the essence of the contract, as It was clear 
from the defendant's conduct by not protesting against the delay in the 
carrying out of the additions by the plaintiff that he did not regard time 
as of vital importance. 

As was said in a previous case of chin Court® what is to be ascertained 
is whether, in fact pcrfonnatKc of the contract by one party vvas meant 
to depend on the other party's promise being fulftllcd by the day named 
thereior, or whether a day was named merely in order to secure 
performance within a reasonable time, it is well settled by the following 
English cases^-* that the mere fact that a date has been mentioned for 
the performance of the agreement does not conclusively prove that time 
was intended to he of the essence of the contract. The Court has to 
determine, w^hethcr from an express promise to that effect or because 
such a promise is to be implied from a consideration of the real 
intention of the parties inferred from the nature of the contract, time, is 
to be deemed of the essence of the contract* The principles applicable 
to cases of this character were considered by the Judicial Committee in 
this casc*^ after reversing the decision in this case® but restoring the 

1. Pallonjee Eduljee & Sons, v. LonavalaCity Municipality, L L. R. 

1937 Bom, 782; A-1 R* 1937 Bom, 417 ; 39 B. L R. 833 : 

171 1. C, 660. 

2. Bhagvanc Gopol Golapurc, v. AppOfi Oovmd Galapure, A, 1* R. 1916 

Bom. 282 ; 36 1, C, 598 ; 18 B* L- R. 803. 

3. HaroWi Singh, v. Bflheb Singh, 6 C. L, 176. 

4. Heamc, v. Tenant, (1807) 13 Vc». 287 : 33 E, R. 301. 

5* Rofeerti. V, Berry, (1852) 16 Beav. 31: 51 E, R. 687 : 96 R. R. 77 ; 

affirmed on appeal 3 D. G. M. & G- 284 : 22 L. J. Ch. 398 : 

43 E- R. 112 ; 20 L T. (O. S.) 215 ; 98 R. 139. 

6. Piifkm, V. Thoraid, (1851) 2 Sim, (n, s*) 1 : 61 E. R» 239 : 89 R, R* 

196. 

7. Jamshed Khodafam /rani, v. Buriorjt DhunfibfuU, A. I, R, 1915 

R 83 : 40 Bom. 289 : 43 i, A. 26 : 32 I C. 246 (P. C) 

8. Bisnofn DhunjffiHai, v. Jamshed KhaJararn Irani, A* 1. R. 1914 Bom. 

233; 38 Bom. 77: 20 1,0.469* 
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jkidsRMnt of Huleod,VlKoont Htbdme obterved w fellow* t "Undar 
tiie btw of Ec«inKl. equity whidi gomM die ri^in of die iwttiei in 
eaeei ipedfic fwrfomunce of I contnctto aeU real eatate lode*, not 
at fee letter, but at the aubMince of the agreement in order to afcectain 
whether the pattlea, notwithatandfaig that they named a apecific fene 
within whkh completion waa to uke place, teally and in aubatanM 
intended more than that it ahould take place within a teaaonable fene"* 
In aupport of thia view, reference waa made to the caae of Robatu' and to 
feeae dedaions.**^ The doctrine ia conciaely atated In the language uaed by 
Lord Cairns In Tilley* t “A Court of equity will Indeed relieve against, and 
enferce, apecific perfermance, notwithstanding a failure to keep the dates 
assigned by the contract, eithet for completion, or for the steps toward* 
completion, if it can do [uatlce between the parties, and if there it 
nothing in the express stipulations between the parties, the nature of 
the property, or the surrounding drcunwtances which would make it 
inequitable to intervene and modify fee legal right. This is what ia 
meant and all that Is meant, when It is said that in equity time is not 
of the essence of the contract. Of fee three ground* mentioned In 
Robdts,! “express atipulatlon", requires no comment. The "nature of 
the property" it Illustrated by fee case of reversions, mines or trades. 
The "surrounding ckcumstancet*' mutt depend on the facts of each 
particular case". The special jurisdiction of equity to disregard the 
letter of fee contract, in ascertaining what the parties to the contract 
are to be taken as having really and in substance Intended as regards 
the time of Its performance, may thus be excluded by any plainly 
expressed stipulation; but to have this effect, the language of tiv: 
ttipularton must show that the intention was to make fee rights of tne 
parties depend on the observance of the time limits prescribed in a 
fashion which is unmistakeable. The language will have this effect, if it 
plainly exclude* the notion that these dme limits were of merely 
secondary importance in fee bargain, and feat to disregard them would 
be to disregard nothing that lay at its fouixlatton. Prima fade, equity 
neats the importance of such time limits as being subordinate to fee 
main purpose of the patties, and it will enjoin apecific performance 
notwithstanding that from the point of view of a Court of law the 
contract has not been literally performed by fee plaintiff as regards fee 
time limit specified. This is merely an illustration of fee general 

1. Robeni, v. Berry, (1852) 16 Beav. 31: 51 E R. 687.‘ 96 R. R. 77 : 

affirmed on appeal 3 D. G. M &. O. 284: 22 L J. Ch. 396: 
43 E R. 112 ! 20 L. T. (O. S.) 215: 98 R. R. 139. 

2. Lennon, v. Nopper, (1802) 2 Sch. & Lef, 682. 

3. Tilley, v. Thomas, (1867) 3 Ch. A. 61; 17 L T. 422.-16 W. R. 166. 

4. Sdeknsy, v. KeeUe, (1915) A. C. 386; 84 L. J. Ch. 259 : 112 L T. 

664. 
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pHa€lfbidi lM K BHM k AMlm«(x Ae wbtamce. Tlie next qwsMiaa 
vhlcK MqulM* eonrideiMioo to whether the pmdwMr hw berngt:^ 
ofonneeafMrrdeby eadhatdimbr ferfettedhii tli^t id claim apedfic 
pet^MBwneedfdieoootnct. It k weU aettled (hat alriwi^^ to a ccnitract 
fi>r die tale of land die dmefixed for completton k nottokiaUT of die 
ewenceof the emtnec. either party may be gudty of auch untieceaaaty 
delay at entidea the other to aerve upon him a notice bmlttoK a time 
at die exptoatkm of which he will treat the contract at at an end ; die 
reaaonaUeneat of die dme to limited U determined by die Court with 
reference not merely to what remaina to be done at the date of (he 
notice but all the drcumatancea of the cate, tocludtaf the previoua delay 
of the party in defeult and the attitude of the other aide to relation to 
it. Refer to SUdmey* and the fellowit^ caaea*'* aa well in aupport of the 
view taken. The facta stated make k abundandy cleat that there was 
no unnecessary delay on die part of the purchaser to thk case and diat 
the extension of time allowed by the vendor wm not reasonable. The 
inference follows chat at the date of the tnadtudon of the suk the 
contract wu spedfically enforceable at the instance of the purchaser.* 

The inclusion of clauses in a contract providing for extension of 
dme in ceruin contingencies, and providing for the payment of a fine or 
penalty for every day or week the work undertaken under die contract 
remaina unfinkhed on the expiry of the time provided in the contract k 
inconsktent with time being of the essence of a contract, and would be 
calculated to render ineffective an express ptovkion to a contract to 
thateffea. And thk certainly accords with commonsensc. To say to 
one breath that time k of the ewence of a omtract but that the period 
provided in the contract may be extended k a contradiction in terms; 
to say that time k of the essence of a contract and at the a«m«. to 
provide the levy of a daily or weekly fine or penalty for non-completlon 
on due date k no less a contradiction in terms. The question whether 
or not time k of the essence of a contract k a question of the Intention 

1. Siid^. V. Kechle. (msT A. C. 386 ; 84 L. J. Ch. 259 ; U2 L.T. 

664. 

2. McMunoy, v. Spioer, (1868) 5 Eq. 527 : 37 L. }. Ch. 505; 16 W. R. 

332. 

3. V^sfifi, V. Hughes. (1870) 10 Eq. 281; 39 L. J. Ch. 606:18 W. R. 

749. 

4. Patfiek.v. MOner, (1877)2 C P. D. 342 : 46 L-]. C. P. 537: 

36LT.738 i25W. R.790. 

5. Nakas, v. KOmescy. (1847) 1 De. G. & Sm- 444: 75 R. R. 155 ; 

68E.R. 1141. 

6. Mafiadeo Pnuad Agmwofla, v. Nawin ChuadM Chulkrafcasly, 

A.LR.1920CaL 651:30 C.L.J. 224 : 24 CW.N. 330: 

S71.&U1. 
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of ^ putkf to be geihcred ft;om the tenas of die concna> Where 
there k sn eaiMfeM pioiieton is of the essence of the .contrect 

■ad at the seme time ptovlikm fot extetMion of time without limit or 
QiMdliaitlon end for the levy of « petulty, it cannot be said that it wsa 
focended that time should be of the essence of the contract No doubt 
die ptssage from Hatsbury’s Laws of England which appears in VoL 3, 
psife 280 in paragraph 511 and the passage immediately following and the 
fettowing rulingst'* relied on, refer to building contracts, but there Is no 
reason why in principle they do not apply to P. W. D- contracts. It is, 
therefore, held that time was not of the essence of the contract^ 

3. Aaoertalnmeat of Intentioo to make time of the essence of 
the eoatnct:—Under S. 55, Contract Act, In order to render a contract 
voidable on fiillure to perform a particular promise at or before a 
specified time, it is necessary that an intention should be shown by the 
patties to make time of the essence of the contract Now, in a contract 
to sell, a clause providing that upon a nomcompletion of the contract 
within the fixed period the earnest money will be forfeited and the 
vendor wUt be at liberty to resell, makes dmc of the essence of the 
contract.* 

Under the ordinary law enacted in S. 55, Contract Act, the question 
whether or not time Is of the essence of the contract, depends upon the 
Intottion of the ixrtles. This intention is to be ascertained (1) from the 
express stipulation of the contract. (2) from the nature of the ptoperty, 
and (3) from the surrounding circumstances.^ 

Time may be of the essence of a contract by reason of an express 
condition, or such condition may be inferred from the circumstances and 
intention of the parties. No doubt in cases ocher chan commercial 
oonttacts the ordinary presumption is that time is not of the essence of 
the contract. But that presumption is rebuttable. The mere fact that 

1. Lampreii, v. BiUeticay Union, (1849) 3 Ex- Ch. 283 ; 18 L. j. Ex. 

282. 

2. Webb, V. Hughei, (1870) 10 Eq. 281 . 39 L. J. Ch. 606 ; 18 W. R. 

749. 

3. Bum Sf Co, V. iMkhdhiiji Motval Stale, 23 A. L. J. 806 ; 6 L. R. 

P. C. 147 : 30 C. W. N-145 ; A. I. R. 1925 P. C. 188 ; 90 I. C. 

52. 

4. D. W. Robefts, v- Shaikh Hydet, 6 N. L.). 91 : A- 1. R. 1923 Nag. 

140 : 69 1. C. 894. 

5. SKoinlrfudal Panaiai Vaish, v. Secretary of State, A- 1. R. 1940 Sind. 

I ; 2891. C. 785. 

6. Bupaifi Dhunjibhoi, v. Jamshed Khodorom Irani, A* 1. R. 1914 Bom. 

77 : 201. C. 469 i 15 R L. R. 405. 

7. AUibhar Ibeahinvi, v. Douflatnm Valabdas, A. L R. 2919 Sind. .68 i 

S0LC,42:US.La. 244. 
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the person wahred Kb right to immediate payment does not, Koweeett 
•how that time was not o( the essence of die cotitracc« and the 
circumstance chati, while agreeing to postponement, he atill insisted on 
{Ksyment at an early date confirms the view that time was essential.^ 

There was a suivciause in the agreement under which the two 
respondents Oudgment-debtors) covenanted to pay Rs« 27>000, which is 
less than the amount for which decrees were to be passed, within 15 
days from today**, and then it is provided that if they do so within 15 
days the appellant vdll give up the remaining decretal balance *"by way 
of concession" and get both the decrees marked latisfiedi but chat 
if the respondents cannot pay the said sum of Rs. 27.000 *Vithin 
the said time both the decrees will remain In force against the 
respondents for the full amount. HM,^ that k seems impossible 
to conceive of an agreement being drafted In clearer terms so as to 
provide that the primary liabiUcy is to be on the decrees with a 
condition added that if a specified lesser sum than the decretal amount 
is paid within a certain time then that shall be taken as satisfying the 
decrees* Therefore, this being a concession, the terms must be carried 
out according to the intention of the parties. The next point is whether 
according to the Intention of the parties rime was of the essence of the 
contract. The whole point of the concession allowed to the respondemi 
lay in the stipulation as to the time within which payment was to be 
made. The plaintiff was to accept much less than the amount claimed 
if it was paid promptly, and there is no ground on which it can be said 
that what the parries really meant was that payment was to be within 
fifteen days or a reasonable time thereafter Therefore, It must be held 
that in this agreement time was of the essence, and there Is no doubt 
that the condition as to time was not complied with, because Rs. 27.000 
were paid by these two respondents during September and October, the 
last due date for payment being 30th August and the plaintiff accepted 
those sums. Some delay in the payment was occasioned by sufficient 
causes and the claim of the respondents that there was waiver of the 
breach of the stipulation as to the time within which Rs. 27.000 were to 
be paid has not been established* 

Pfima facie equity does not regard the terms of the contract but rather 
ks substance The disre^rd of the terms of a contract so far as the dme 
Is concerned may depend upon the express stipulations between the 
parties, the nature of th e propert y, or the surrounding drcumstanccs.* 

1. Jadu Noth Gupia, v, Cfuindra Bhusan Sur. A. L R, 1932 Cat 4937 

36 a W. N. 285; 138 I. C 498. 

2. BuiMf Shapufji Sheth, v. iAadhavlal Jeifaigbfioi. A. I R. 1934 Boo. 

370 : 58Bcni.610:lS2La575 : 36B.UR. 796. 

3* Sgtdkhi Sah, v* Mahamaya Pra$ad Sfiigh, A. L R« 1934 Fkt 518 s 

15P.LT.469. 
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The ^MMloa wbcdier ttmc ia«oteDed io « oMitnct or agtceme n t 
Itor li nocofthe eaMnee at the conttoet or igreemeiu; ii • <IuaKloo 
which dcpetidi for la decMim upon the Itctt and drcumatancet at eadi 
caee> The mete foct that a certain time ia mentioned in an agreement 
foe dte pcrformenee of an aa would not neoeeMrllr lead to the 
oonduelon diet die dmeao fixed wee at the eeeence of die contract. 
The reel intention at die pattiee to die agreement hae to be deduced 
ftom all the nmoundlng drcumetaneei of die caae- The lower Court haa 
ridttbr coneldeced the drcumetaneei of the caae from that point of view 
and haa arrived at the oMiduaion that In the preaent caae die time Unde 
of one T»r fixed by the agreement within which the plaintiff waa to call 
upon dbie defendant to execute a aale deed waa of the eaaence of the 
contract. 

4. Legal eonaequencea of failure when time ia eaaence ttfthe 
eoaaiaet:-~On die lat October 1910, the plalndfb engaged the 
defendant*a elephant up to )lat March 1911 for a aum of Ra. 700 for the 
purpoae of khtddak operationa (to capture wild elephanta). The 
defendant agreed to deliver the elephant to the plaintiff on the lat 
Octodier 1910, but aubaequent to the contract the defendant obtained an 
of time dll the 6th October, for the delivery of the elephant 
till the 11th October, 1910. Thlaia aault by the plaintiff for damage! 
ng ^iwr die defendant for breach of the contract. Held,* that the parties 
tn fyndxl that time should be of die essence of the contract and that, 
therefore, the defendant waa liable to {>ty damages for breach of the 
contract. 

Relying upon this decision* the lower Court came to the conclusion 
thst IA it was proved that no adequate tender of the mortgage.money 
had been made, the plaintiff had no cause of action for his suit for 
redemption. How it Is contended that as the said view of the law taken 
In the aforesaid decMon* has not been accepted in this Court, reliance 
was upon die foUowlng two judgment!.*'* It is true that in both 
of diese cases, it has been laid down that there can be hard and fast rule 
that a mortgagor cannot mainuin a suit for redemption except on proof 
that he has tendered to the mortgagee the sum due to him. There are 
In both the aald casea in which redemption has been allowed 
no te nder had been made. The present case, however, appeata 

1. KhndO'l'Tala, v. Ml. Hamida Khatoon, A. I. R. 1945 AU. 70 : 

1944 A. L.J, 427:1944 A,W.R.H.C. 266: I.L.R. 1944 
AU.743. 

2. Bbudor Cfumdra Goswaml. v. C. R. 51. Betts, A. 1. R. 1916 GaL 

901: 33 L C. 347 : 22 C. L. I. 566. 

3. Muhanmuid All. v. BoUco Pfods. 341. C 183 : 38 AU. 148. 

4. Bttfnw Btfoish, V. Suntf Singh. 5 O. C. 127. 

$. SifoOoptti. v*NdnlHtKli«n>60.C.223. 
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flO be «f « dMfe t c Bt mture. The oiortMe wee a moitMe w|tfa 
poMGMlon' {trovtdint fee redempdon only m that pertkuler MMoh 
of the year which la known ai kkali Fast Jtth, At hat been mid In tome 
of the Allahabad rtillnati to a cate of thlt Idnd time It of mtence of the 
contract and the mortgagor In order to midntain a ault for redempdcm 
haa to tbow that he made an offer to redeem in khali Past J«th and auch 
offer wat refused.' 

Where time is distinctly of the essence of contfact. It is within ti\a 
power of the letsee to rescind it when the lessor has broken the conttact 
.by not putting the lessee in possessian on the date agreed upon. The 
T. P- Act and the Contract Act have to be read together, and under 
Part 1, S. 5S, Contract Act, the letsee can rescind the contract.* 

5. Legal consequences of failure when time U not eatence of the 
contnct:—There was an agreement to cut timber, stlpi.iktsdfor payments 
in instalments arvi agalnm any area being cut until the corresponding 
portion of the consideration money had been paid It was maintained by 
the lessor that he was entitled to eiect by reason of the quarterly 
Initalments not having been paid. Held,* that this plea waa rejected by 
the lower Court rightly though on a somewhat different ground. The 
case would appear to be covered by S. 5 > of the Contract Act. The 
clause about payment of the instalraenta every quarter does not show that 
time was of the essence of the contract in respect of the payment cff 
butalments. The agreement makes provisions for penal Interest in the 
event of these payments not being made punctually. It Is true that the 
contract shows a clear indication of the Intention of the lessor not to 
risk anything in view of the contractor having no funds behlttd him but 
the clause in the agreement stipulated against any area being cut until 
dte corresponding portion of the consideration money had been paid 
afforded an efl^ctive protection to the lessor in this respect. On the 
other hand, the lessor wu entitled to tieet on the ground that dte 
condition just mentioned had been brtdcen. The tower Court wtonffly 
referred to this covenant as one not to cut and remove, but die covenant 
wu one not to cut, irrespective of removal. 

The conditions ts to the ttane sc or before which the work was to be 

m as follows:—^"The whole work wlU be comidcted In four 
months from die dace of ftttting permisston in writing from D. A ffne of 

1. Karim BaUh. v. Idu ShA. A. I. R. 19|7 Oudh 123 : dO I. C. 381; 

dO L J. 334. 

2. Rqipsl* Municipal Commiltoc, An/i, A. I. R. 1928 Nag. 328 s 

110 1. C. 420 

3. MumMt Ah fChon, v. Alu^Paknan SksiUi. A. I. R. 1922 Oadh 

239: 25 O. C. 169 :691. C. 789: 10 O. L- ]. 166. 


P-121 




956 Miuntt traosN Tika tt NOT nmci M TncomMcr* { CSlIV 

lU 5 per 4«y wUl be exacted for evetr day i^er that date that the work 
la not completed within die above noted ttm^*. Held,' that timewaa 
nor of the eaience of the contract in thia case- The very fact that the 
penalty waa atipulated for in caae of failure to complete the work within 
the adpulated time indicates that in case such failure it was not the 
avoidance of the contract by the defendant that was contemplated but 
acceptance of iierformance after the stipulated time, subject to payment 
of damages which were fixed- The case falls within paragraph 2 of S- 55 
of the twllan Contract 

Adatewas fixed in the bainapatra for the completion of the purchase, but 
in the absence of an express stipulation to chat effect, and in the absence 
of circumstances implying such an intention, the date cannot be regarded 
as of the essence of the contract. Although, however, time is not 
originally the essence of a contract in this respect, it may be made so by 
either party giving proper notice to the other to complete within a 
reasonable time provided that at the time of the notice there has been 
some default or unreasonable delay by that other. There la an Implied 
repudiation if the purchaser falls to complete on the day on which he 
Is bound to complete. This is the day, if any, fixed by the contract for 
completion, if time, in this respect, is of the essence of the contract; 
otherwise if the purchaser is in default the vendor can make time of the 
euence of the contract by giving the purchaser notice to complete at 
a reasonable date and threatening forfeiture of the deposit on 
non^completion on that date. These conditions were fulfilled on the 
date on which the 10 days mentioned in the letter of the 27th January 
1921 expired, and on such expiry the right of forfeiture of the deposit 
arose.* 

It was contended on hehalf of the appellants that assuming that the 
decrees could be enforced specifically, no relief should be granted to the 
platncifis because they committed a breach by their default in paying 
the costs of conveyance as directed by the decrees and the defendants 
were, therefore, relieved of performing their part of the agreement 
onbodled In the decrees. S 54, Contract Act, was relied on in support 
of this contention. The respondents, however, met this contention by 
arguing that the provisions of the Contract Act did not come into play 
in cases where the agreement between the patties had become a rule of 
the Court and passed out of the domain of the contract and dih 
argument is sound. Therefore, Jt can be held that It is not open to 
appellants to invoke the aid t>f the provisions of die Coiwrurr Act ""d 

1. D. W. RobcfU, V. SluB'kfi Hyder, A. 1. R. 1923 Nag. 140: 6 N. L.). 
91 .-69LC 894- 

2« Fbdc Ahtnad. v. Rajendra Neth Roy Chaudhuif, A. L R. l926CiL 
339 (2): 90 l.C. 795. 
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ta? llwi beciuie tiic pbinttib commtttad the fim, the sppelliaitt 

were exuiltlid to iaodd their own obhuatiom under Che termftdf die 
decree- Awumfng, however, that the law governing contracts could 
be applied to the terms of a decree and the next question for consideratUm 
is whether time was of the essence of the obligations created by the terms 
of tbe present decrees. Ordinarily, in agreements for the sale of property 
time i$ not of the essence of the contract* but It is open to a party, if It 
was not originally of the essence , to make it of such essence by service 
of notice i See this Privy Council casc^ referred to with approval in this 
Court's judgment.1 Unless the parties to a contract have, therefore, 
expressly or impliedly by rheir conduct made time the essence of the 
contract, delay by itself, can never be a valid plea in suit for specific 
performance unless the delay on the part of one party, coupled with 
reasonable notice given to him by the other, disentitles the party delaying 
from claiming any relief in equity : See the following cases. It Is 
significant to note that although by the decrees in these cases the 
1st November 1926 was fixed for the execution of the sale deeds, the 
decrees themselves were not drawn up and signed up till that date, and 
that, under the circumstances, it does not teem at all probable that the 
particular date mentioned above was of the essence of the cuntract. 
Therefore, it can be held that time wasnotof the essence of the performance 
of the obligations created by the decrees in the present case and that the 
appellants are not, therefore, entitled to avoid them under S. 55, 
Contract Act.* 

No doubt the nature of the property is one of the matters which has 
to be taken into consideration in determining whether time should be 
treated as of the essence of the contract. In the cose of a sale of certain 
properties, a reversion or a business, it is established that, in the absence 
of anything to the contrary in the contract, time Is deemed to be of the 
essence of the contract^ But that rule does not apply to the sale of 
leaseholds, although undoubtedly the fact that the property Is leasehold 
with a compararatively short term to run is a matter to take into 

1. Shdfuxbtiddm, v. Vilayat Ali Khan, A. L R. 1926 Nag* 435 ; 

95 1 C 614. 

2. Jamshed Khodaram, v. Bufjorji Dhunfibhai, 14 A. L* J. 225 : 

18 B. L. R. 163 : 2^ C. L. J. 358 s 20 C. W. N. 744 : 30 M. L J. 

186 : A. L R. 1915 P. C 83 : 40 Bom. 289; 43 L A- 26 : 

19 M. L. T. 184 ; 3 M. L W. 239 : (1916) 1 M. W. N. 229 : 
32 1. C. 246. 

3. Kijsen Qopol, v- KoJly Prosonno, 33 Cab 633. 

4. Suryaprakwrayadut v. Udcshminafasimhacharyulu, A. I. R. 1914 

Mad. 462 ; 26 M. U J. 518 ; 23 I C 560. 

5. Romkrishfia, v. Laxmi Narcdn, A. h R. 1929 Nag. 164 : 116 b C- 

651: 25 N* L R. ilO. 
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eoBHidemlMi In dcteminiiii whether tfanc wu origtoaUy iaecodedi eo tic 
o( the cMcoM oC Ac contract, and if It waa not, In dUcemlntagtheaiiieuBC: 
of dday whid) it tnay be right to aUoar in carryfaig out the oohnacc. 
Haw It to very tapoctane to obterve that at the date of dw contract; 
die tohok of the purehafc money wee paid and poMenlon waa Civen, and 
to appcaia, therefore, that It really made very little difference to die 
puichaaera whether the matter waa completed by a formal aetignment 
within dx montha u provided by the contract, or within any reaaonable 
date theteafeet. The matter would only become one of urgency if the 
poichaaeti dealced to diapoce of die property and to ahow a good title, 
and there to no evidence that the purchaaera deaired to dtopoae of the 
ptopetty. Therefore, time in thia cate war not of the eaaence of the 
contract Moreoveri the vendora, having failed to prove that they ate 
endded to apedfic performance, have no anawer to plaindffi’ claim for 
die return of the money-' 

What amounta to waiver and ita effect^—The conaent decree 
provided for exchange of the houtea of plaintiff and defendant, after the 
idaintift had conatructed wall in hit house. The exchange waa to be 
effected by a ceitain dace. The plaintiff applied for execution long 
after thia date. The contention of the defendant that time waa eaaence 
of the contract waa ruled out since it waa clear ftom his conduct in not 
pcotesdng against the dday that he condoned the delay.* 

Platndffi under a compromise agreed to accept a certain sum in full 
satisfaction of their entire claim against the defendants, provided it was 
pidd within eight days of the date of the compromise. Defendants failed 
CO pay the sum before the date fixed for payment but aeven days 
afterwards they offned a smaller sum to one of the plaintiffs who 
accepted it under the compromise. Held,* that the plalnriffa by accepting 
toie money tendered by the defendants must be deemed in law to have 
waived Umtcacton u to time incorporated in the compromiie and that by 
reason of such waiver on the part of the plalncifla they cannot now be 
allowed to repudiate the compromise or go behind its terms, havinc 
elected to adopt it after the time of ita performance had expired. 

Mere delay on the part of a party to die contract should not be taken 
CO amount to waiver or abandonment by him. Unless the parties have 
expressly or impliedly by their conduct made time the essence of contract, 

1. Tfh* Kaya & Co, v. Gonci Nensey & Co, 142 L C. 381 : 57 Bom. 

292 ! A. I. R. 1933 Bom. 71 : 34 Bom. L R 1629. 

2. Bluigitfant Gopai, v. Appaji Gound, A. I- R. 1916 Bom- 282: 

18 Bom. L R. 803 : 36 T. C. 599. 

3. Poffiku Rem Pondey, v. Rt^wbir Sah, A. I- R. 1917 Fkt. 82 ; 

42 1. C 408:1917 P. H. C C. 258 : 2 P. L. J. 520 : 4 P. L. W. 

57. 
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iMijf Undue on liie petf of 

one percf to • confeticc ooupl^ notfce riHm:tohlmbr 

tbeotherptftfWittdiientidetheptitydebirtntf^ eltimtog tnyrelkf 
In oqulcy^ The remerke quoted b? the lower tppdilete Court from the 
Privy Coundi ciee* my fittingly ti^y to the fact found In thii 
tn>eal r-^**Bu€ equity will not tteiec where there het been undue deity on 
the pert of one party to the eoncract, and the other hai firen him 
reafonable notice that he must complete within a definite time**. There 
to thuf undue delay coupled widi a definite abtndonment on plalncUPb 
part of hit right! under the contract» and on both there groundt the 
ptatnttffi iuit mutt foil* 

In the cate of Webb^ It wu obienred that, “if rime be made the emence 
of the contract, that may be waived by the conduct of the purchuer ; and 
if the rime to once albwed to'ptss, and the ptrciet go on negotiating for 
omnplerion ot the purchtte, then rime It no longer of the ctsence of the 
concraa'*. That cate to discingulsha^Ie bectuse It was not a r atf where 
the rime wat extended for a definite period by agreement between the 
parties. In the case of Barclay^ Jesael, R., held that “a mere extension 
of rime, and nothing more, is only a waiver to the extent of substitutii^ 
the extended time for the original time, and not an utter dtotincdon of 
the essential character of the time^ 1 hat cate was followed in HaH Fakir.* 
In the present case it does not mean that time for completing the contract 
was CO be extended by two days only, but that the survey was to be 
resumed after two days' rime and the subsequent correspondence goes to 
negative the case that rime was extended by two days only.* 

7 Jurisdiction of Court where time has been waived :**CourCs 
of Equity, which look at the substance as distinguished from the letter 
of agreements, no doubt, exercise an extensive jurlsdication which enablet 
them CO decree specific performance in cases where justice requires It, 
even though literal terms of stipulations as to time have not been served. 
But they never exercise this jurisdiction where the parties have expressly 

1. Jamshed Khodaram Irani, v. Burjorji Dhunjibhai, A. 1. R. 1915 P. C. 

83; 40 Bom. 289 : 41 I A. 26 ; 30 M. L J. 186 ; 3 M. L. w! 

239:19 M, LT. 184:1^ A. L. J. 225: (1916) 1 M.W.N. 

229 ; 18 Bom. LR. 163:32 I C 246 : 23 C. L J. 358- 

20 CW. N.744(P.C) 

2. Abdul Majid Khan, v. Balappa, A. I R. 1925 Nag. 58: 82 I. C. 

105. 

3. Webb, V. Hughet, (1870) 10 Eq. 281; 39 L. J. ^h. 606: 16 W. R. 

749. 

4. Bafday.v.Meisenger,(I874)43L).Ch.449. 

5. Fakir, V. Shufth Abdulla 12 Bom. 658. 

6^ ICftohim Ktt^ Chowdhury, r. Chaioarbhuf Doss, A, !• R. 

1925 CaL324:78LC. 962. 
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incbBAtcd 1 b •creemeiM; chat it ia not to apfily hr pcovlibig liiat tfane' 
bcobeolthe eaMnce o«f tbdr bargain. If, indeed, the paidem havtog 
otl|lBaU.y* ao provided, have exprenlr or bf impUcation waived the 
ptorMon made, the lutisdiecion will again attach.* 

6. Power ai Court on a compromise demee .‘—A cotnpcomlae 
decree provided that die defendant should give up posseiaton of the land 
dcaeed to him on his &tlure to pay the plaintiff a sum certain on a date 
fixed. Hdd.* that the decree is in effect one for sale of laitd. and time 
is not of the essence of the contract. Lapae of twenty days after the date 
fixed is not such an unreasonably long period as to prevent the Court 
hom exercislrv to discretion in relieving against such penal provision* 

On the Z8th August 1924, while an appeal was pending before the 
^strict Judge, the parties came to terms, and it was agreed that if the 
present appdlant, the )udgment>debtor, deposited in Court in&vour 
of the deaee>holdet, the present respondent, the full amount of the 
decree including the costs of the appeal within 15 days from that 
date, that Is to say, by the 13th September 1923. the appeal would be 
allowed and the sale held in the connected execution case would be 
set aside- If the money was not deposited within the time allowed, then 
the appeal would be dismissed. Accounts had to be made up and were 
ready on the 4th September. On the 13th September, the date on which 
the sum should have been deposited by the judgment'debtor, the latter 
filed a petition asking for a short extention of time for the deposit 
of the amount- The order passed was that the petition should be 
put up on the ISth September, which was the date which had been 
fixed by the learned District Judge for dealing with the case. No 
deposit was made until the 19th September, when a petition was filed 
on behalf of the judgment-debtor praying that the sum of Rs. 823'1'9 
which was brought to Court that day, should be ordered to be deposited 
with the noiir- The District Judge passed the order that the appellant 
might deposit the amount and produce a cholan by the 23rd September. 
On the 23td September an order was passed that the should be 
put up on the 25th. On this latter date an order was recorded that 
the amount had been deposited on the 22nd as shown by dre cholon. 
On the 26th the learned l^trict Judge heard the pleaders on both "Mts 
and held that u the judgmentdebtors had failed to deposit the money 
adlhln the time ordered by the Court, the appeal must be 
widi costs, and the sale must stand confirmed u had b een ordered. 

1. Stsedmon, v. DrinMe, A. I. R. 1915 P, C. 94; 33 L C. 323. 

2. Mohidin, v. Vodhalagiaiutmlna Piildi, A. 1. R. 1914 Mad. 

18: 22 1. C. 37 11914 M- W. N. 92. 
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Hddfl th»t ta thii Cfticutta c«ie>* Mooktxjee* Ag. C J*, laid dowti* 
alter oontideting the case-law oft the suhiect the priodcAe which gcrrenii 
cases like the present one- From the cases he examlnedL he laid down 
die principle that time is of the essence of the agreement, when» in die 
course of proceedings by the judgment^ebtor to sec aside an execution 
sale, a compromise is made among the dectee-holdcr* iudgment*debtat 
and executioti purchaser chat on payment of the judgment debt within 
a prescribed period, the sale shall stand cancelled, while upon Isilute to 
make such payment the sale shall stand confirmed. He said : ^*in such 
cases as the parties Intended in the first conception of the agreement to 
make time the essence of the contract, the Court would not be competent 
to extend the time except by consent of all the parties concerned**. 
The principle must be applied In the present case* and so the District 
Judge had not the power to extend the rime which had been settled and 
agreed upon by the pctlrioncrs. Therefore, the learned District Judge 
was correct in finding that the appdlants had not observed the terms of 
their agreement and, therefore, could not claim to set aside the sale. 

The parries to the appeal entered into a compromise and a compromise 
decree was passed on 26th Match 1927, the terms of which were that 
the plaintiff w'ho is the respondent before this Court would surrender 
certain lands and execute a conveyance and register the same within 
one week of the decree, and that the defendant^appellant would within 
four months of such surrender and registration pay to the pTaintifis the 
sum of Rs 1,075. The appellant now raised objections and they were 
based upon the fact that the plaintiff^espondent executed the conveyance 
on 8th April, which conveyance was registered on 9th April, and in 
fact was some 13 days after the decree and not seven days as agreed upon 
in the compromise- The appellant, therefore, contended that he was not 
liable to pay Rs 1,073< The learned Munstf overruled the objection* 
There was an appeal to the District Judge and the objection suffered a 
like fate before that Court. Hdd,^ that the judgments both 
of the learned Munsiff and of the learned District Judge 
were based on the proposition that time was not the essence 
of the contract : and, therefore, there was no substance in the 
objection raised by the judgment-debtor. The mstter may be boked at 
In this way. In the Calcutta cas e^ Mookerjee, A. C. co nsidered all 

1. HanMfoj Sangedii, v. Jogeshar Prasad, A. I. R. 1925 Pat 691 ; 

6 P. L T. 311 ; 88 I- C* 1020 ; 1926 P. H. C. C 40. 

2. Kandofpa Noi, v. Bonwari Lot Nag, 13 C- L. ]. 244 : 60 1. C. 864 : 

60 L C* 864: A. L R-1921 Cal. 356 (2). 

3. Scuadhof Gcmguly, v. Roghob Smgh Pradhan, A. 1. R. 1930 Fltt» 

234: 125 L a 123* 

4* h/andaspa htag, v. Bmu^sri Lai Nag , A* 1« R. 1921 CaL 356 (1) i 
60L(Ra64<33aL.i.244* 
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dutkif the oou»e ai hit judgment cetmed to the 
decMoo^ of Key, L- ]• who Uld dawn a i«opoiitlon which towdt 
•Nfebfihdied that a conaent decree or mder la only the order of the Court 
Ogntiag out the agreement bet we en the parttm and that “a conaent c»der 
h a mere creature of the agreement” and no greater aanctlty can be placed 
tipoo the decree than upon the agreement Itaelf. That In aubatance aayhig 
that a conaent decree ia a contract and muat be conatrued accordlmdr* 
For thia purpoae the prorMona of S. 55. Contract Act muat be conaldered. 
Without aetting out in detail the provlalona of that aection, it can be 
aiaced that in a matter like the preaent the qucadon of whether the time 
wea the eaaeoce of the contract would depend on the facts and 
drcumatancea of each cate* On the authority of thia Privy Council 
dedaion* there ia, no doubt, that in diit caae the partiea agreed and one 
of (he tetma of that agreement waa that the plaintift were to aurrender 
certain landa within aeven days ; but the term did not make time the 
caaence of that agreement- If that be ao, there can be no doubt that the 
deciaioit of the Court below in thia caae ia one which cannot be aaaalled. 

One ] obtained an ex parte decree for Ra- 13,000 with coata and 
future intereat againat six persons including one M. He was attempting to 
execute the decree against M when during the course of the execution 
proceedings a compromise wu effected on 15th March 1927, and the 
decree modified accordingly. By virtue of thia compromise the 
dacreO'holder agreed to accept Rs. 5,000 in full aatiafaction of the decree 
as againat M provided the amount was paid to him in certain instalments. 
The last of these instalments waa one of Rs. 500 to be paid on the 16th 
August 1928- This instalment was not paid on the due date It was 
offered to the decree>holder a few days later but he refused to accept it 
(Uld subsequently applied for execution of the entire decree according 
to the terma of the compromise. M raised an objection that the 
provisi o n of the compromise decree giving power to the decree.holder 
to execute the whole decree in ease of de^ult waa in the nature of a 
penalty and should not, therefore, be enforced. Held,* after rdierring to 


1. HuddetsfieU Banking Sl Co. v. Utter, (1895) 2 Ch. 273 : 64 L J. 
Ch. 52J : 43 W. R. 567.72 L. T. 703. 

2* JamsheJ Dhodaram, v. Bur/oip' Dhuiqihfiai, (1916) I M. W N. 229; 
324. C. 246 : A. i. R. 1915 P. C. 83 : 40 Bom. 289 : 43 L A- 
26; 14 A.L.J. 225: 18 B. L. R. 163; 23 C.L.J. 358: 
20 C. W. N. 744. 30 M. L J. 186: 19 M. L T. 184 : 3 M. L W. 
239. 

3. Juula Rom, v. Mothum Dos, A. 1. R. 1931 Lah. 696: 132 L C. 

5a0i32P.L.R. 945. 




’ ’•vwmovooimoNA'eoMM^^ "S#' 

ihc feflowtng <icdri0M*'** diat to the cate of a dacm of dilf Idodl 
!• e>, a decicc baaed upon a oomxncomiae. where a deeree-holder agteta CO 
accept pafraenc of a araatler sum tiian what Is actoaily due from a 
iudimenodditor In discharge of his claim against him and this sum is to 
be paid in Instalments mi specified dates, and it is stipulated that to 
defaidt of payment of any Instalment as agreed, the whole amount 
ocigtnaUy due shall beccune recoverable, the executing Court hat power 
to go behind the decree and give the tame equitable reUef that the Court 
enforcing the agreement embodied in the compromise decree could give. 
The question whether a default has or hsi not taken place is one of (act 
to be decided on the facts of each case. In the circumstances it cannot 
be laid down as matter of law that time is not the essence of the 
contract in such cases. If time was an essence of the contract as it 
appears, it should be considered to be for reasons given in this Sind 
esse,* a default on the part of the iudgment-debtor had clearly taken 
place in this case. As a result of the default, the judgment'dehcor, no 
doubt, became liable to pay a larger amount than he would have paid, 

1. Nand Rani Kuer, V. Durga Das Narain, A. 1. R, 1924 Pat. 38?.' 

82 1. C. 505 ! 2 Pat. 906. 

2. Narsinha Copal, v. Balu/ani Madhov, A. 1. R> 1972 Bom. 170 : 

64 I. C. 570 : 46 Bom. 463. 

3i Chhunna Mai, v. Hanuman Baksh, A. I. R. 1927 Lah. 659: 

103 1. C. 805. 

4. Kandarpa Nag, v. Bonwari Lai Nag, A. 1. R. 1921 CaL 356 (2) : 

60 I. C. 864. 

5. Raghunandan Prasad, v. Ghulam Alauddin Beg, A- 1. R. 1924 AU. 

689 : 79 1. C. 916.46 All. 571. 

6. KaUpado Sarkar, v. Hori Mohan Dalai, A. !• R. 1917 Cal< 844: 

24 C. L. J. 375 : 21 C W. N. 1104; 44 Cal. 627 ; 35 L C. 836. 

7. Lahore Bonk Ltd, Rawalpindi, v- Ghuiam Jilani, A. 1, R 1924 Lah- 

448 ; 78 L C 460 : 5 Lah. 54. 

8. KUhen Prasad, v. Kwif Behan Lai, A. L R. 1926 AIL 278 : 91 I. G 

790. 

9. Dayaram GidwmaL v. Nabibax, A, I. R- 1929 Sind. 98 : 116 I* C. 

577 : 23 S. L. R. 375. 

10. Ram Gopol Moohetjee, v. Somuei Masseyk, (1860) 8 M. 1. A. 239 : 

2 W. R. 43 ; 1 Suth. 409 : 1 Sat. 760 (P. C.) 

11. Thompson, v Hudson, (1869) 38 L. J. Ch. 431 s 4 H. L. 1. 

12. Ex pane Burden. In re. NeO. (1881) 16 Ch. D-675 : 29 W. R. 879 . 

44 L. T. 525. 

13. Ford, V. Earl of Ckesurfidd, (1854) 19 Beav. 428 ; 2 W. B. 640. 

F->m 
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If lit the faMtdountt Hid been piid in dme But m tHe decreeHolderii 
nuettif widtdnwiag • concenlon end at the amount clibned by Him doei 
not e xce e d what wu found to be due to him, there is no equicible 
(round for treating this sum as a ’‘penalty^ and refusing to enforce Its 
payment* Moreover, time wu the essence of the conttiet in this ease. 
The lower Court is directed to proceed with the execution c£ dte 
decree in accordance with law. 

9. Legal consequences of acceptance before or affor stated 
time I—The effect of S. 55 of the Contract Act is, where the party 
having the option elects not to avoid, to put the agreement after the 
ortelntl date on the same footing u an agreement just before the original 
date. Where a specific time is stated, then that substituted date must 
hold. If there is a simple waiver of the right to extentlon of the orlglnai 
thne. then a reuonable time will be the proper time for delivery. S. 55, 
para 5 means that the promisee cannot claim damagu for 
noo'performance at the original agreed time, not that he cannot claim 
damages for non'performsnce at the extended time. In an action for 
noiHleltvery or non-acceptance of goods under a contract of sale the 
law does not take Into account in estimating the damages anything that 
is acddenul as between the plaintiff and the defendant, u, for instance, 
u intermediate contract entered into with a third party for the purchase 
or sale of goods.1 

Where it is possible to avoid a contract for delivery of goods by reason 
of the other party’s failure to perform the promise at the time agreed, 
and where the contract is not avoided but on the contrary its 
performance is accepted without giving proper rtotlce at the time of 
accepunce of deliveries to the other party that the acceptance of the 
deliveries was without prejudice to the claim for any lorn occuioned 
by the non-performance of the promise at the time agreed and where 
such notice was given after acceptance. Held,* that it seems, therefore, 
CO be quite clear that the plaintiffs condoned the breach on the 
defendants’ part and gave no notice of their intention to claim 
compensation for lost occasioned by the breach at the time when they 
did so. The plalntifis have relied upon a letter in which they said to 
the defendants that they would be responsible for the differences of price 
on account of late delivery. This was subsequent to their starting 
receipt of deliveries and this belated assertion cannot relieve them 
of the consequences of their failure to give notice of their Intention to 
claim damages in the letter or at any time before they started to receive 

1. HdbiduUali. V. Bird dr Co., A. I. R. 1922 P. C. 178:24 B. L. R. 
687 : 48 1. A. 175; 14 M. L. W. 350: 43 AIL 257 j 63 I. C. 589. 

Z. Menni l-oLBithun IXtyol, v. Nihal Chand, A. !• R. 1930 Oudh. 
417 : 7 O. W. N. 668 :126 1. C. 67. 
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dleUirerkt. Therdbre, the piftitictSii aixe not encidadi to dahn compcnvatioo 
for «ny dt«0ed ton by tenon of the bretcK on the ddetidbntt’ part. 

It is well eatabUabed that a party to a contract may at the request 
of the other party forbear from inatstinis upon delivery at the contract 
time and may allow time to be extended, without binding himself to do 
so* or may expreaaly contract for an extension of time, and that he may 
dhim damages for nocwperformance at the extended time. An example 
of extension of time by express agreement with this result is to be found 
in this case.1 In chat cate their Lordships of the Privy Council referred 
to Para I of S, 5S. Their Lordships said chat the respondents in that cate 
did not elect to avoid the contract, but held it as subsisting, and agreed 
to prorogue the time of performance as they were to do by virtue of S. 63, 
Contract Acc« Their Ixirdships held that there was a breach at the 
extended time and chat damages were calculable in the ordinary way. 
The case of Ogle* is an example of extension of time by forbearance, there 
being no actual agreement to extend time. In that case, as in the present, 
the question depended upon the interpretation to be placed upon the 
correspondence. Moreover, the fair conclusion co draw from the 
correspondence was that the plaintifi, instead of insisting on his strict 
rights, consented co treat the defendant leniently,and waited, without 
binding himself to wait, »nd that it was a case of voluntary waiting, and 
not of alteration of the contraa, the length of time making no 
difference- The case is particularly useful as regards the present case, 
because from the correspondence it appeared that the defendant, having 
repudiated liability on the ground that non-deilvery was due to inevitable 
accident, proposed that the plaintiff should take iron of a different quality, 
but that this proposal came co nothing, and that after waiting some time 
at the request of the defendant, the plaintiff was entitled to recover 
damages* The observation of Kelly C. B. in the Exchequer Chamber,® 
arc instructive : “This is what takes place ; the defendant (for what Shaw 
did may be taken as done by the defendant), who has broken his contract, 
and is then liable for the breach, writes to the plaintiff, and proposes to 
deliver as a substitute for the iron under the contract a different kind of 
Iron. The plaintiff proceeds co take this proposal into consideration, 
and ultimately It comes to nothing, the persons with whom the plaintiff 
had subconcractB refusing, from whatever may have been the cause, to 
accept the subsdtucion ; and the proposal is not accepted by the plaintiff. 
But surely the very proposal itself implies a request, in all courtesy* as 

1. Habidljiii^ Co, A. irRTTMZ P.'c 178^: « L 

43 AU. 257 1 48 1 A, 175. 

2* Ogfe,y>Eari Vane, (1867)2 Q B. 275; 36 LJ.Q.B. 175: 

7 B. & S. 855 :15 W. R. 564- 

Ogle, v.EaiiV(me,tt868) 3 Q* B, 272 (278^; 37 L J* Q* B. 77; 
9B.&S.18Z;16 W,R.463. 
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betwMk men of buiinen, that the pUinttf wtU not oommence an acdon 
at once, delay, in order to ace arhethet a oompiomlie cannot be 
ejected { and surely whether there was that lolled reQuest. and 
consequent dday on the part of the plaintiff, was macrer for the 
optirideration of the jury in estimating the damages, the i^alntiff was 
entitled to”. In the present case by their letter of Z4th January 1941, the 
defendants proposed to deliver duplex boards as a substitute for krafc 
paper. The defendants themselves showed that the contracts were stlU 
■Uve by sending an invoice for 55 bales of kraft paper. Accordingly it is 
plain that the contract was to be carried out on the defendants* own 
showing, not by a complete substitution of duplex boards, but in part by 
the delivery of kraft paper. This being the position, and the contracts 
being still alive, the plaintiff proceeded to try and obtain the consent of 
his customers to the proposal as appears from his letter of Zlst February 
1941, and, while he was endeavouring to do this, though he had not 
bound himself to agree to the proposal, the defendants by their letter of 
26th February 1941 repudiated the three contracts. The case of Levy' 
Is another case of forbearance which may usefully be referred to.McCardle 
J. reviewed the authorities, including Ogle* and Hickman* and held that 
the forbearance by the plaintiff at the request of the defendant from 
tnaistlng upon delivery within the defined period did not constitute a 
variation of the contract, and that the plaintiffs were entitled to recover 
damages. A Bombay case* was relied upon. But in that case there wu 
no evidence of extention of time either by express agreement or 
forbearance, and it was held that nothing was done under the contract, 
that it came to an end, and that what happened thereafter had no 
relation to the contract. That is a very different case from the present.* 

Reliance was placed on a decision* of this Court which follows a 
decision’^' of the Madras High Court and a later decision* of the Privy 

1. Levy ^ Co, v. CoIdSergT ( 1922) I £~B^ fisTT^TlTj. iTbT T5T7 

127 L. T. 298 ; 38 T. L. R. 466. 

2. Ogle. v. Earl Vane, (1867)2 Q. B. 275: 36 L J. Q. B. 175; 

7 B. &. S, 855: 15 W. R. 564. 

3. Hickman, v. Haynes. (1875) L- R. 10 C. P. 598 : 44 L. J. C. P. 

358 ; 32 L. T. 873 s 23 W. R. 872. 

4. Phoenix Mills Ltd, v. Madhavdas Rupchand, 24 Bom. L. R. 142. 

5. Ratihsl M- Parikh, v. Dalmia Cement & Paper Marketing Co. Ltd. 

A. I. R. 1943 Bom. 229 : 45 B. L. R. 405 :208 L C. 301. 

6. Ammdram Mangturam, v. Bholoram. A. 1. R, 1946 Bom. 1: 

222 I. C. 337 s 47 Bom. L R. 719. 

7. Mutth^ Maniagaran v. LaMew Reddiar, A. I. R. 1914 Mad. 573: 

37 Mad. 412: 14 L C. 255. 

& Hahld miah. V. Bird fiT Co, A. 1. R. 1922 P.C. 178 ; 43 M.257f 
481. A. 175: 63 L a 589 : 24 Bom. L. R. «B7. 
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CmmcU whidi holdi tkftc where ehe purehiser «eek« to have damaiei 
for breach oi a contract aeaeMed at a later date than that fiaed by the 
contract for delivery* the effect of S- 55, Contract Act la to jMJt an 
agreement, come to after the orlglnai date at performance of a contract 
has expired, on the same footing as the original agreemoit. But it must 
be an agreement. Mere forbearance from suing or giving a formal notice 
of rescission does not amount to an extension of time for the performance 
of a contract within the meaning of 63 of the ( ontract Act, so as eo 
alter the relevant dace on which damages are to be assessed. At regards 
the plea of extension of dme, it was argued that unless each one of the 
extensions as pleaded was proved satisfactorily the allegation that time 
was extended to a certain date cannot be held proved. This argument 
is unsound. Ic is not a chain which the platnciflfa are called upon to 
establish. It is sufficient If they establish that at a certain interview 
both parties agreed that time for delivery should be the end of 
December under the contract made between the parties in July* For 
that again It Is quite immaterial to consider whether the arrangement was 
made before the period of delivery stipulated In the initial contract had 
expired or remained unexpired. That contention is set at rest by the 
Privy Council case. * It is, therefore* immaterial whether on the record 
there is evidence to prove the first, second and third extensions, if the 
plaintiffs satisfactorily establish that the parties had agreed to extend time 
of delivery up to the end of December at the last interview,* 

10. Legal consequences of default by payee The equitable 
principle is clear that, though time is of the essence of the contract, a 
default by the payees such as renders proper tender by the purchaser by 
due date impracticable, would be interpreted by the Courts as extending 
time, when It Is clear that the purchaser was prepared with a ready and 
willing tender-* 

11. Right to limit time It is true the parties did not by the 
terms of their agreement make time of the essence of the contract. But 
in such a case, if unnecessary delay Is created by one party the other has 
a right to limit a reasonable time within which the contract should be 
perfected by the other. Refer to Taylors casc^ In this connection. 
Accordingly the plaintiff expressly made time of the essence of the 
contract by his letter of June 28, 1920. But it is urged that the time 
so allowed was only one week, and that it was, therefore, too short. 
What is a reasonable time must depend upon the facts of each particular 
case* The question of reasonableness of notice should be considered with 

r Hatnd UUah. v. Bird ff Co. A. L R. 1922 P. C. 178 MS XiL^StT 
48 I. A. 175 : 63 L C. 589 : 24 Bom. L R. 687. 

2. Paper Sales Ud, v. ChoUumi Bros, A. 1. R. 1946 Bom. 429; 

48 B* L- R“ 274- 

3. Moamg Waia, v. M<v. Shute Gun, A. 1. R. 1924 Rang. 57 :1 Rtag* 
9nR2: 2 Bur. L. j. 188; 82 L C. 610. 

4. T<^.r.Brown.(l839)2Barr.l80:9L.).Ch. 14. 
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veferenoe to tbe p«t ■ctitude ci the patties. Ordiiurilrt one wedc'S time 
wottki be coo short; in the circumstances this case it was not. The 
contriKC allowed the parties six months for completion of the sale. Even 
thouill time was not of the essence of the contras, it was clearly the duty 
di die vendor to begin tndcing some progress towards fulfilment of the 
contract He had no right to expect the purchaser to wait for an 
Indefinite time. The defendant here did nothing beyond caualng 
unneceaaary delay; he was both unable and unwilling to fulfil the 
contract, and hli inabthty was of his own making. The fiiat genuine 
efibrt he made to fulfil his contract was in Msrch 1921. and that was 
nearly four months after the plaint was filed. In considering the quesdon 
of sufficiency of time, his past condua is relevant. As observed in this 
English easel: “In considering whether the time so limited is s reasonable 
time, the Court will consider sU the circumstances of the case. No doubt 
what remains to be done at the date of the notice is of Importance, but it 
Is by no means the only relevant fact. The fact that the purchaser has 
contlnuaUy been pressing for completion, or has before given similar 
notices which he has waived, or that It is specially important to him to 
obtain early completion, ere equally relevant facts’’.^ 

12. Contract of cepurchaae By a registered deed the plaintiff 
transferred the land in suit to the defendant with the right of repurchase 
on expiry of three years from the date of the deed. The plaintiff, 
treettag the instrument as one of mortgage sued for redemption of the 
property. Held,* that the learned Judges of the Madras High Court* 
stated that the true doctrine is given in Rsher on Mortgages, Chap. I, 
Paragraph 18, as being that, if the transaction is not a mortgage, the right 
to repurchoae, being an option, must be exercised according to the strict 
terms of the power. The law on the subject is stated to the same 
effect in volume 21 of Halabury’s Laws of England on the subject of 
Mortgage et page 72. It is os follows “If. however, the Intended 
arrangement is not a lending and borrowing transacrion but an absolute 
sale, accompanied by a contemporaneous agreement for repurchase or a 
odpulation that conveyance should be void upon agreement of a certain 
sum at a fixed time this does not entitle the vendor to such a right to 
redeem u is Identicel to a morti^ge, but creates a mere ri^t of purchase 

1. Sddmey. V. KeeUe, (1915) A. C. SfifiTw L. J. Ch. 259: 112 lTt; 

664. 

2. Kmaondos, Kalidtu Ohia, v. Chhotalal Maddumd, A. 1.1924 Bom. 

119 »25 B. L. R. 1037 : 77 I. C 275 : 48 Bom. 259. 

3. Mdwtg Po 3^n, v. Mmmg Shwe Kin, A. L R. 1923 Rang. 42 1 

11 L. B. R. 441; 1 But. L. J. 167; 701. C. 126. 

4. Stmanfmi Chtoiar, v. Sudanana Ouatiat, A. L R. 1919 Mgd , 

544:42 Mad. 802 ; 37 M.L.J. 109 : (1919) M.W.N. 598; 
tOM.L. W.376 ;5ZLa590 : 26 M.L.T.269U 
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ta be e^erctoadt in aaooniuice wttb tetmt of power. The queMicMi 
tlweyi ir^Wat die origtoel mnMcHon a bane fide aale wfth a concracr 
for repurchaae, or was It a mortgage under the form of a sale ? tn the 
former case the condition for repurchase Is corntrued strictly agsinst the 
vendor and where there is a time Hmltnd for the purpose, It must be 
in^edsely observed^ It seems clear that the case of the exercise of an 
option of tepurcKise on a certain fixed date Is different from the ordinary 
case of an agreement to sell immoveable propeity by a certain fixed date. 
In the latter case the doctrine of equity is that time may not be of die 
essence of the contract; but in the former case time will always be of 
the essence of the contract. The reason for the difference is stated by 
Fisher as being, that in the case of an option of repurchase there is no 
mutuality. In other words, the purchaser has no means of compelling 
the repayment of the consideratioci money, and the power of repurchase 
is only a privilege. Under these drcumtttnces, It must be held that 
the plaintiff-respondent had no power to exercise his optkm, when, days 
after the date fixed, he offered to repurchase the property. 

It is well settled that tf the owner of land and an intending purchaser 
enter into a contract which constitutes between them the relation of 
vecKlor and purchaser and there Is a stipulation in the contract that the 
purchase money shall be paid and the contract completed on a certain 
dace, the principle is that time is not of the essence of the contract and 
the circumstance of the day fixed for payment of the money and 
completion of the purchase being passed, does not entitle either party to 
refuse to complete. But, on the other hand, it is equally well settled 
that where there is a contract between the owner and another persm 
that if such person shall do ■ specified act then the owner will convey 
the land to him, the relation of vendor and purchaser docs not exist 
between the parties unless and until the act has been done as specified. 
The condition for repurchase must be performed strictly and It is, 
therefore, held that in all agreements by which an option to repurchase 
is given, time Is of the essence of the contract.' 

13, Contract for sale of land By an agreement defendants 
undertook to register within a week a sale deed in favour of the plaintiffs 
and to put them in possession of eight acres of land on the plaintiff’s 
paying the sum of Rs. 2,656 at the time of registration of the sale deed, 
and the platntifo undertook to pay the expenses of the execution and 
registration of the sale deed and agreed to forfeit the earnest money In 
case of their failure to pay. Within a week from the date of the 
agreement the defendants informed the plaintiffs of their intention to 
cancel the contract as the purchase money urgently required for a 
marriage was not paid by the plaintiffs . Th e piai ntiffi did not take any 

1 Mdthura KufnUt v* Mfdeo Sngh, A. I. R* 1927 All. 121; 25 A. L J» 
261i «AlL405il04Lasa4. 
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noike tiiitfor 10 monthi^ Metnwhtk the defendanci morQM«d the 
hood eifcwhere. The then immedittely sued for specfiic 

pefformtncc of the contrect the defendants had made with them, 
atteffing that they were willing to perform their part and that they offered 
* the money to the defendants but the latter could not execute a sale deed. 
Held,'' that it cannot be assumed chat the lower appellate Court ignored 
the equitable presumption chat time Is not of the essence of the contract 
fan cases of contracts for sale and purchase of landed property. Its 
finding offsets after a consideration of the evidence and the circumstances, 
that both patties intended time to be of the essence of the contract 
cannot, therefore, be interfered. The finding can also be accepted 
chat the plaintiffs failed to perform that portion of the contract which they 
had to perform first (namely) the tender of the expenses of the execution 
and registration of the sale deed to defendants to execute the sale deed* A 
mere offer by postal letter to tender such expenses Is not a legal tender. 
The question of the right of the defendants to a forfeit of the earnest 
money on plaintlfPs failure must be decided In the defendant's favour on 
the sctengch of the Full Bench ruling * 

This section does not lay down any principle which differs from those 
which obtain under the law of .England as regards contracts to sell land. 
Under that law equity, which governs the rights of the parties In cases of 
specific performance of contracts to sell real estate, looks not at the letter 
but at the substance of the agreement in order to ascertain whether the 
parties, notwithstanding that they named a specified time within which 
oompletlon was to take place, really and in substance intended more than 
that It should take place within a reasonable dme.* 

The Specific Relief Act does not apply to the Sonthal Par^anas ; nor 
did the provisions of the Civil Procedure Code of 18*59 In which there 
was a section dealing with specific relief. The case will, therefore, have 
to be governed by the ordinary rules of iustice, equity and good conscience. 
It has been a long standing rule In all matters of specific performance of 
contract for sale of land that time is not of the essence of the contract 
until the parties expressly make It so. Some time is generally named in 
the agreement to sell, but chat is rarely adhered to ; and it is not until 
one side or the other giv« the opposite party reasonable notice to 
complete the agreement within a definite time that the opposite party 
can be tied down to the time so prescribed In this case, nothing of that 

1. Mfdpufi Veerayyfl, v. Sanagavarapu Sivayya, A. L R, 1915 Mad. 
546: 26 1.C. J2l:27 M. L. J. 482. 

2* Nciieitf Aiyar. v. Appavu Padayachi, 19 I. C. 462 (F BO 

3. Jamshisd Khodaram Irani, v. Burjotji DKimfibhoi. A. 1* R. 1915 P. G. 

83 : 40 Bom. 289 ; 43 LA. 26 : 14 A. L J. 225 : 18 Bom. L. R. 
163 : 23 C. L. J. 358 ; 20 C W. N, 744 : 30 M. L J. 186: 
19M.LT.184;3 M. L. W. 239: (1916) 1 MW.N. 229; 

146. 
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fe lfyi wm 4 oiie t iMsd 10 «qoci^« die pttifitUT filed the suit tn whlcii 
be offered fx> pay cHeemoum end leked the Coott to tesiit: upoodie 
drfeiKlimt exacoclng t conveye^^ It tppetn chtc hewii 

right in eo doing* There ere reelly no prov^lelofie in the Contrect Act, 
which ere in conflict with the ordinary rulee with regard to the epedfic 
perfonnaiice of contracts of sale of land. On the contrary, S 4 55 would 
not prevent the plaintiff from coming in and requiring the defendant to 
perform her contract in his favour. The Limitation Act gives three yean 
for a suit for specific performance This does not mean that the plaintlft 
is entitled to stand out for three years, but, in this case, there seems to 
have been no latches on the part of the plaintiff nor is any such latchea 
found by the Courts below. The fact that he brought his suit within 10 
months of the date of the baifiamah shows that he was anxious to carry 
out the concracX on his part “I 

When it is alleged chat time is of the essence of the contract, it is 
meant chat the particular time mentioned for completion is the 
predominant constituent clement of the contract without which it would 
not be what it is, and such that if the time be allowed to pass without 
the contract being completed, it is fair and reasonable to consider that 
the promisor has definitely and finally refused or rendered it impossible 
to carry oat the contract. Now, it is one of the very welLknown 
principles of equity that in cases of the sale of immoveable property 
time i$ not of the essence of the contract, unless It be quite clear that 
the parties specially agreed that it be so Reliance was placed on this 
Bombay ruling* where time is said to be of the essence of the contract 
in an agreement to sell immoveable property. But in that case it was 
found that there had been unreasonable delay on the part of the 
vendees, chat is to say, that the ve.ndees had failed to carry this contract 
within a reasonable time. The deposit amounted to only about IS p. c. 
of the purchase money and the vendors did not finally rescind the 
contract until they had given two definite extensions of time, and then 
waited another nine days- It must be borne in mind that where time 
is really of the essence ot the contract, failure to complete by specified 
time gives right to the promisee to immediately rescind. But where it 
is not of the essence of the contract he has a right to damages only. 
But in any case the contract must be performed within a reasonable 
time.* 

1 . Janardan Mahio, v. Bhaifab Chandra Mandal, A. I. R. 1916 CaL 
259 : 30 1. C. 365- 

2 Burjorji Dhunjtbhoy, v. Jamsfied Khodaram ham, A. 1. R* 1914 Bom. 
233 : 38 Bom. 77:20 LC. 4^. 

3, Daulatram Valabdas, v. Alibluxi Ibiahimfi, A. I. R. 1916 Sind 71 ; 
33 1 . C. 668:9 S.L.L-237. 

P-123. .. : - w 
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In a contmct for the itle of Ufi4 time to expresilv made *of the 
tmnet of the contract in all ^capecta^ Specific pcfformancc cannot 
be decreed in favour of the patty In default; and the default, though 
trlvtal, will entitle the other patty to stand on the letter of the agreement. 
Time being of the easence of the contract, the vendor was entitled to 
rescind it, on the expiry of the prescribed period though delay was due 
to unexpected and sudden causes.^ 

bven in a case where time to not ot the essence of the contract, if the 
vendor rescinds after the agreed time* it to, as observed in a previoua 
decision® of this Court for the purchaser to show that he was ready and 
willing to perform the contract within a reasonable time after the agreed 
date, r herefore, the lower courts were justified in refusing to decree 
specific performance after the lapse of time that had occurred.® 

Refer to the Privy Council decision^ in which it has been held that in 
the case of contract tor the sale of land, time to presumed in equity not 
to be oi the essence of the contract and specific performance will be 
enforced notwithstanding the failure to keep the dates assigned by the 
coritract it ju.stice can b; done and there to nothing in the express 
stipulations the nature of ihe property, or the surrounding circumstances 
which would make It inequitable to interfere with and modify the legal 
rights of the parties and that in enacting >5 of the Indian C 'ontract Act 
the Indian l-egislature only embodied this doctrine of equity.* 

Followin ;4 the view as expressed In this Privy Council case^ it to held 
that In a contract ot sale of immoveable property time to not of the 
essence of the contract.* The following cases®'1° have also followed this 
Privy Council case^** 

L thickles,v SneU, A. I. R, 1916 p/c/ 152 : 38 

i2 (R C.) 

L Nateia Aiycif, v. Appatv Padayacki, Mad. 178 ; 19 1. C. 462. 

3. M^Tudemuyagam Piilai. v. Munusumy Pillai, A. L R. 1917 Mad. 

8 : 37 U C\ 776. 

4. lamshed Khodaram Irani, v, Burjorji Dhunfibhai, A. 1: R 1915 P. C. 

83 : 40 Bom. 289 : 43 I A. 26. 

5. Maung Po Yin, v. Maung SKwe Kin, A. 1. R. 1923 Rang. 42: 

II L. B. R. 441 : 1 Bur. L. J. 167 : 70 L C 126. 

6. Sri Ram, v- Kidar* Prasad-Chhedi Lai, A. 1. R. 1925 Lah. 481 : 

6 Lah. 308 : 88 1. C 743 ; 26 P. L. R. 488- 

7. KanduTpa Nog-V. Banwari. Lull Nag. A. I. R. 1921 Cal. 360: 

33C. 1.1.244:601.0,864. 

8. Kalu Dalpai Paul, v. Narayon Dagadu Sutar. A. 1, R, 1927 Bom. 

III ; 29 ii. L. R. 56: 100 l-C 578. 

9. Abdulolt Moosobhoy. v. Gofuddas Lalfi, A. L R. 1927 Sind« 49 1 

19 S. L R. 41 : 97 I. C. 269. 

RagHbif Do*, v. Sundat Ul, A. I R. 1931 Lah. 205: 11 Lah* 
699; 32 P.L, R,221 ; 1.31 L C. 37t 


10 . 
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14. CoMm a r cfal Cootmt casf* ocher then commercial 

fiocktrecte the ordinary presumption h that time i» not oi the essence of 
the CiM^tract; chete i* no such peesumptiun iti rhe caac ot commercial 
contracts. No definition was shown of the term ui commercial contract 
but it was argued that there would only be a commetcia! contract if 
A purchased goods from B for the purpose of selling them to C and that 
a transaction by which a motor business purchases goods for its own 
use from another person or persona e ijTigil in business would not 
constitute commercial cransaccion The dtstlnctii^m cannot be accepted. 
Where both parties are engaged in business and aretdes are purchased by 
one party from the other parry for purpo<^cs, the tT^ln$acIlon 

falls within rhe term ''mercantile transacrion'V On a considirratiot^ of 
the correspondence it w»a» intended in the pr#*sl;nt case that time should 
be of the essence of the contract If time was ori‘?,inaUy ot the essence 
of the contract it did nor cease to be ot th*^ essence >f the contract because 
the plaintiff agreed to grant a short extension. Reference was made to a 
Bombay aise.l In that case, however, there had ari'jinally been no 
stipulation as to time. The plaintiffs introduced such a stiptJadon later, 
making time of the essence of the contract it. was hcl I that they were 
nor justified in so doing and that the defendants had not been guilty of 
any unreasonable delay. The facts are in no way parallel to those of the 
present case. Reliance was p'aced upon a Calcutta case * In that cavSe 
the pLiintitl stipulated with the defendant on Ist October I^IO to engage 
his elephant upto ilst March W! I, for the purpose of KkedJa operations 
(to capture white elephants). I he contract provided chat the elephant 
would be delivered by the defendants to the plalntLti on 1st October 
1910, but the defendant obtained an extension ol rime till Prh October, 
and yet did not deliver the elepiianr till I li'h October, when the plaintiff 
refused to accept it. It vm iv/LI chat tiur parties intendo-J chat time 
should be of the essence ot tn .’ coutracf^ within the meaning ol S !)>, 
Contract Act, and that the plaincUi was entitled ti> damages lor breach 
of contract • 

15. Mercantile contract In mercantile contracts, time is pWmu 
facie of the csscpce of the contract.^ 

Under S. 55, Contract Act, whether time is of the essence of the 
contract or not is merely a question of the intention of the parties. And 

!• Tqh Kaya & Co, v, Gang/t Nensey & Co, A. I. R. 1933 Bom. 71 : 
142 1. C 381 ; 57 Bom. 292 . 34 Bom. L. R. 1629* 

2. Bhudhat Chandra, v. C, R. S. Betts, A. I. R, 1916 Cal. 901 i 

33 1. C. 347 : 22 C L. J. 566. 

3. Lucknow Automobiles, v. Replciccjneat Parts Co., A. 1* R, 1940 Oudh 

443 : 1940 O. W. N. 901 : 1940 O. L. R. 623 ; 190 I. C. 554. 

4. Kuppusami, v. Doraisami, 5 M. L T. 247 : 4L C. 1125. 
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ft iiM been well settled in EncUod thet In raereentde contmcis cUae is of 
' dMt eS Mncr of the contrect for, as obaerved iti the case of Bowes 
"MsttiMKitt are not In the habit of placing upon thdt ccmttacts 
SlipudatiOi!ii to which chef do not attach some value and Importance.'* 
And as remarked by Pollock & Mulla In their treatise on the Indian 
Contract Act, parties to the mercantile contracts cannot rely upon S. 55 
to save themselves from the consequences of onpunctuality. Therefore, 
when the defendants contracted to deliver coal in December it was their 
Intention that the coal would be delivered in that month and not later. 
It is true that, in respect of the previous deliveries punctual performance 
was not Insisted upon, but the letters which passed between the parties 
mdce it abundantly clear that punctual performance was expected.^ 

It is well settled that there is no place in mercantile contracts for the 
presumption that time is not of the essence of contract.^ 

16. Kuri TransactionIt is a welhknown rule of kuri transactions 
that the amount which is payable to the bidder is to be paid to him only 
on his furnishing security for future instalments, and the Court does not 
understand how it can be said that even if the bidder failed to furnUh 
security for the future instalments, he would still be entitled tothe money. 
Generally speaking and apart from the conduct of the parties in this case, 
time in such transactions is the very essence of the contract. It may be 
that the defendants, by making a demand for security even after the expiry 
of one month specified in the ktirar, consented to extend the time, but it 
would not at all be reasonable to hold that the plain dd became entitled 
to the money even though he failed to furnish security for four years after 
the sale at auction,* 

56. An agreement to do an act impossible in itself 

AgteoMat to do jg VOid. 

inVOMible set. 

A contract to do an act which, after the contract is made, 
Coomettodoset becomes impossible, or, by reason of some 

promisor could not prevent, 
unlawful, becomes void when the act becomes 
impcMaible or unlawful. 

I. Bowes, V. Shand, (1877) 2 A. C. 455 ; 36 L. T. 857 : 25 W. R. 

730. 

1. Ttikomii Jovondos 9 Co, v. Tnuiees of the Pon Tsust of Karachi, 

A. 1. R. 1916 Sind 4 1 36 1. C. 96: 10 S. L. R. 4- 

3. Mohonlal, v. Gyaniram Afoiwai, A. 1. R. 1935 Nag. Ill; 155 1. C. 

778 :31N. L. R. 250. 

4. P.H* Ayya Patsar, v. Attupitrath Manofckal, A. 1. R. 19‘»0 Mad 

S22:1919 M. W. N. 805 .• 52 /. C. 938, 
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Whete one petvm has promised to do something which he 
o«,p^forio.. reasonabk dihgence* might 

ur n - known, and which the promisee did 

^wB^i^impoMihientw know to be impossible or unUwhil, 
Such promisor must make compensation to 
such promisee for any loss which such promisee sustains 
through the non-performance of die promise. 

JHutttaU'ons- 

<g) A agrees wtch B to diaccircr creuaine by magic The agreement h rM. 

(b) A and B contract to marry each »>tbcr. Before the rime (iaed for the mareUge* 
A goes mad. The contract heeoineii void. 

(c) A contract# to marry B, being already married to C» and being forbidden by the 
hw to which be is subject to pracriftc polygamy. A must make compcnaaiion to B for the 
loss caused to her by the non-pcrformaoce of Ws promise. 

(d) A contracts to rake in cargo for B at a foreign t>ort. A*s Coveromeiit 
afterwards declares war against the country in which the port is situated. The contract 
t?ccomts void when war is drclafed. 

(c) A attracts to act at a tbreatre for «i* inon tbs in consideratiott of a «uin paid in 
advance by B- On several occadon# A is too ill to act. The contract to act on thote 
iV-casions heenmea void. 
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Scope :*-In 1874, the pUintUf engaged to sow 20i^ bi^uu of luid 
with indigo yearly for nine years (128l'l289 F. S.) In considctatlon of a 
sum of Rs. 41 paid to him, at the rate of Rs. 2 per tagfui by C. The land 
lies in two villages, vis., 16H bighaf lie in die village R, the plaintiff 
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bdoi ntwieirtenaot oi (bis land ; and 4 Irighas in another village, the 
.plaitKlff beittg the proprietor of thh land. In 12M F the proprietor of 
‘iMwdecud (he superior tenant, undirr whom the plaintiff held \6\4 highat 
M^IMUt village; and the plaintiff's occupancy ot that land ceased then. The 
And i% brought by the plaintiff to be rtrlieved from the contract 

Cbtitrar^tnco In 1874 «o far as the biglwj in R is concerned. Held,* 
tOi^'^tiere can be no doubt that the contention that the contract has 
become, since it was made, tmpossibi::, is scriccly true, and the second 
clause of the section 56 plainly shows chat the contract to the extent 
chat it had become impossible, had become void 

I'he suit was one for recovery of a one-third share which was due on 
account of the arrears at rent I he pUlnnffs and the defendant were 
co-sharers of mauta A Originally it had tvvo paths. In patU No* 2. the 
plaintiib had one-third share This t^aiii No. 1 was further sub-divided 
into four pattii. Paiu No. I was allotted to the share of the defendant, 
pmi No. 3 to the plaintiffs, path No. 4 to M and paui No 5 to G. The 
partition esene into force from Ist lune 19 'h 3. The position was that 
the rents for two years had not been recovered from all the tenants of 
potti No-2 and a sum ol Rt. 107-Ml was outstanding It was agreed 
between the parties that the defendant will be liable to the plaintiffs for 
the one-third of the amount when realised or ii ic is allowed by him to 
be barred by limlcafion. that tht*rc was a consideration for the 

agreement. The plaincilfc as co-sharers were entitled to recover their 
share of rents due from tlic tenants but for the aKreemenc the plaintiffs 
might have enforced their right in the previous suit. This comes wlchtn 
the definition of consideration and the agreement cannot be said to be 
without consideration After there was a partition of patti Nix 2 into 
sulypnUis. the defendant entered into u contract and made himself 
responsible for the realisation of rents for the two years due from lUe 
tenants of original patii No. 2. even though tney had fallen to the share 
of ocher pwittidars. He might have entered Inro an agreement with the 
proprietors of the several paltis to enable him to realise the amount. If 
hr failed to do chat he is himself responsible for the position in which he 
finds himself now. fhe agreement cannot be ?ivoided on the ground 
urged by the defendant. Section Sh, Contract Act. has no application. 

2. Interpretation on the section —The following seventy four 
paragraphs are from the illuminating judgment of Tyabjl, A. ]. C-, in the 
case of Hussainbhoy Karimji^ ;— 

1. Under Paragraph 1- S. 56. Indian Contract Act an 
agireement to do an act impossible in itself is void, that is, not 

17 InifT Fewfiud Singh, v. Campbell. (l8Sl)7Cai. 474:8 C L R. 
501. 

2. NtthhcTom Faue Kurmi, v. SukhJea Kishun Kurmt A. I. R. 1944 

Nag. 307 : 1944 N. L. I 366. i. L. R- 1944 Nag. 412. 

3. Hussainbhoy Kaumji^ v. Haridas, A. I R- 1928 Sind 21 :105 1. C. 

319. 
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MilareeaUe bf t«w : S. 2 (g) and (J). llhiscration {«} co & S6 Indkatei 
wbfti; Is contemplated by pa! as an impediment (to use the Unigua#e 
ot Uish, y, in ueipd’ rendering the contract impossible of performance i 
the discovery of creasarc by magic is impassible. 

2. Paragraph 2, S 56. deaU with the cases where the impediment 
supervenes aiter the contract has been made, it provides that a conCtact 
becomes void U It is for doing an set which, after the contract is made, (1) 
becomes impossible, or by reason of some event which the promisor 
could not prevent becomes unlawful. The illustrations ot supervening 
impediments are : a person goin:^ mad wno has agreed to marry ; ot being 
too ill to act at a theatre ; war being declared by the promisor's Government 
against the country in which the port is slruaced, from where cargo has 
to be taken in. 

3- Paragraph 2 rh\is makes a distincilon between the two classes of 
impediments : the latter class alone it is provided that the impediments must 
not have arisen (viz , the d'»ing of the act promised must not have becomt 
unlawful) by reason of some event w»hich the promisor could prevent. 
This distinction may have been made cither (a) because It is elsewhere 
provided in the that if the promisor has disabled himself from 
performing his contract in its enrlrety. the promisee may put an end to 
the contract and bcconu' entitled to compensation for any damage which 
he has sustaioird through the non'inlfilinenc ot the contract, Ss, 39, 75 ; 
or (b) this distincti >n may be taken as an intimation that S. 56 does not 
contemplate that any act can become impossible within its terms by 
reason of some event wnicl^ the promisor could prevent—that no act can 
be considered to be impossible (as that word i$ used in the section) 
whose possibility or impossibility depends upon some impediment which 
the promisor could prevent or cv>ntroL Thus Mukerji. Ag* C- J.. in the 
case of Oubfiiy* said ; ‘dmpos.sibilicv, as an excuse for non*performance, 
must, as a general rule, be a physical or legal impossibility and not merely 
an impossibility with reference to rhe ability and circumsrances of the 
promisor". 

4. The act must be not merely impossible for the promisor, but 
impossible in itself. Beaman, 1 . says in the case of Karl Ettlinget^ 
that the Court must be very sur<* that rhf acts became "physically 
impossible" 

5. Paragraph 3. S- 5<>, provides that where one person has promised to 
do some thing which he knew or with reasonable diligence might have 

L Gdpol, V. Smith. (1872) 7 Q. B. 104 : 41 L J. Q. B 153 ; 1 Asp. 

hi C 268 : 20 W. R. 332 : 26 i T. 361. 

2. Gishmy, v, Ramrusw Oulahrny, i5 L. 1. 15J : 63 J. C. 267: 

A-1. R. 1921 Cal 305. 

3. JCufl Ettltfiger & Co, v. Chagandai & Co, A 1. R, I9l5 Bom, 

232 : 40 fiom^ 301; 33 1. C. 205 : 17 Bom. L R. i0S7, 
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ksMm, mud whtdi the protmliee did not know, to be impoitible or 
unberful, fuch promtfor most mtke comoensectoii for oon^petformence. 
This peregmph in terms refers only to pre-existing and not to supervening 
impediments. Thus the para. I refers only to pre-existing impediments 
and only pre-existing impossibility; the second cosuperventng impedimentr, 
the third provides for compensation but only in regard to pre-extoctng 
impedimenta. 

6 There is one illustration—(c), of the case where the agreement is 
void or not enforceable by law^ and yet compensation has to be made 
for non-performance : a contract to marry made by who is already 
married* and who Is forbidden to practise polygsmy. The impediment 
was pre-existing. 

7. What would be the effect where unlawfulness supervenes ? Para Z* 
S. 56> (which alone deals with supervening unlawfuIn<dS) excludes 
from its effect the case where performance has become unlawful by 
reaaonofsome event which the promisor could not prevent; in that 
case* so far as S. 56 is concerned* the contract does not in terms become 
void at all. In other words. If the terms of S 56 were to be strictly 
and llcerally followed, and ifS. 23 would not be there to fall back 
upon, a contract would not necesaarily cease to be enforceable, chough 
it was for doing an act which had become unlawful. This is one of 
several indications that the section has not been framed very precisely 
or comprehensively: obviously what was Intended was that In the 
case of a preventtble supervening unlawfulness, performance was not 
excused. 

8. The result Is, then, that a contract for doing an act which becomes 
unlawful may cease to be enforceable in two ways : (a) under S* 23 
where the promisor could prevent by reason of which the act promised 
to be done has become unlawful: (b) under S. 56 where he could 
not. 

9‘ But it cannot have been the intention of the Legislature that where 
the contract becomes void under S, 23 by reason of some event which the 
promisor could prevent, he should be under no liability to pay 
compensation ; the less so, since it is expretsly provided by S. 56. para, 3. 
chat compensation is payable when the act was known, or with reasonable 
diligence might have been known, to the promisor to be unlawful; and 
this covers a case where it cannot be suggested that the promisor could 
have prevented the act becoming unlawful. If compensation is payable 
when the impediment could not have been prevented, much more muat 
it be payable when it could. Allude to Ss. 39 and 75. Their analogy is 
appllcalide here also. 

10. Again, had the Legislature intended to restrict the rule conuined 
in para* 3i S. 56, to pre-exfatlng unlawfulness that paragraph—or at least 
chit portion of it which refers to unlawialness la an impedimeoc co dbe 
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peribfnMacecif the eoBttaei^wouU b«idUy have been T^teced in $. 5& 
fat the fveoedlng pottfon* of ^e Motion nefer odty to tupcmnlni 
uofatwfulneM: pre-odstlng unlawfubwM ii lor the fine time reletved to in 
pen ^: no other pert of S. 56 refen ecpreeely to e oonctecc for doing en 
act which was unlawful at the time the contract waa made. 

11. It may, fiierefore. be taken that para. 3, & 56. mint govern 
■upeivening unlawfulnen, though te docs not do so in terms, vis>, the 
ptomhor must pay compensation if he could have prevented some event 
by reason of which the act became unlawful. 

12. Equally must pan. 3 apply to supervening impossiblltcy though in 
terms k refm only to preexisting impossibility. The seaion obsnves no 
very precise distinctions between pre-existing and supervening 
impediments whether of unlawfulness or impossibility. Nor is it indicated 
that the consideraclon alluded to in para. 3, (ability to prevent dte 
impediment) should be excluded from para- 3 ; rather it is the other way. 

13. The rule contained in para. 3. S. 56, even if taken in the broader 
significance above stated, deals with one out of several alternative sets of 
circumstances which are suggested by its own terms; and u stated in 
Horlodcl "when a Statue provides that in certain events a certain result 
shall ensue, it is plainly not enacting what it to result in other events. 

14. Confining the remarks to ImpoasiblUty, the paragraph deala only 
with the case where the promisor knew and the promisee did not know 
that the act was impossible. Three other alternatives suggest themselves t 
(1) where both parties knew, (Z) where neither knew, (3) where the 
promisee knew but not the promlsot. 

15. Where both parties know all the facts (as would ordinarily 
be presumed where the contract is for a commercial purpose between 
parties usually engaged in that branch of commerce) what Inference 
would the Court draw ? It would be a strong thing to hold in such 
drcumatances that the aa was impossible; for obviously the parties 
consklered it possible; otherwise they would not have solemnly entered 
into a contract for doing it. This consideration may make the Court 
retrace its steps and enquire whether, as a matter of fact, the parties 
did know the true circumstances. If the impediment relied upon is such 
fiiat h renders the performance of the contract indeed impossible, the 
(^ourt may find k more reasonable to conclude that the existence of 
tbe impediment or the apprehension of its posslblUty could not have 
been ptesent to the minds of the parties, since the other alternative 
open to the Court would be to hold that the parties made i contract 
whtdi tx> sane man would make. This course as observed in the esse 

1. Hmioek V. Bad, (1916) 1 A- C 486; 85 L. J. K. R 602 . 60 & J. 

236:21 Com. Cm. 201: 32 T. L R. 252 : U4 L. T. 193- 
F-IK 
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of Hummdrai Fulduind} {» to be diitingulihed from ^'poftiiktltii th^ 
reeiofitble men vrould hav^e been Ukely to agree one kind of ttairtltef 
and not to another* and from thui concluding diat, whatever the worda 
of the contract aay, that kitvl of liability, and that alone, ia the c^llgatlon 
of the oontract*". 

16* It might in some cases seem likely that an act was not considered 
Impossible by the patties at the time of contracting* but only perhaps 
to be accompanied by difficulties which might or might not be 
surmountable in a commercial sense, and that in any case the promisor 
took the risk of not being able to perform the act; for “there is nothing 
surprising in a merchant binding himself to procure certain goods at 
all events* It is a matter of price and of market expectations* No doubt 
it is a speculation but many dealings, even in cotton goods or in sugar, 
“are of that character" : Humandrai Fulchand^ 

17* In such a case there would be no object in embarking on a 
fruitless discussion of the question whether the act was or had become 
Impossible In the opinion of the Court; for the merchant who has so 
bound himself cannot be heard to say (in view especially of para. 3, 
S» 56) that he should be relieved from the consequences of his failure 
CO perform what with full knowledge he undertook to perform; or 
perhaps the case may be put In this way* that the contract being to 
deliver the goods* or to pay damages, chough the Court may be satisfied 
as to the former atcernacive being impossible, it will not be satisfied that 
payment of damages is ako Impossible, unless its impossibility has been 
tested in execution of a decree. 

18. Thus in the attempt to enforce S. 56 in accordance with its 
strict terms it becomes necessary to fall back upon the words of Lord 
Blackburn : “The first thing one has to look to is the form and nature 
of the contract declared upon : Geipal*^ See also Lord Parker in the 
case of Tamplm sceanuhip*^ 

19. In order to qualify the mind for the construction and 
interpretation of a business bargain expressed in the language of 
commerce* the Court has to appreciate the methods and point of view 
of business men: Humandrai Fulchand^ ; and in cases similar to the present, 

1. Humandfoi, Fulchand, v. Ptagdas Budhsen, A. L R. 1923 P. C. 

54 (2): 44 M. L. J. 498 : M M. L. T. 171 : 25 B. L. R. 537 : 
72LC. 485:27 C.W.N. 878:47 Bom. 344:50 I.A.9: 
38 CL. I. 248; 18 M. L W* 441: 1923 M W. N. 547: 

4L R,P. C 61. 

2. Geipfll, V. Smith, (1872) 7 Q. B. 104 : 41 L. h Q. B. 153 : 1 Asp. 

M. C* 268 : 20 W. R. 332 :26 L. T. 361. 

3. TampUn Steamship Co, v* Angio Merdean Petfdeum ProdiiecsCo. 

(1916) 2 A. C* 397 :21 Com. Cas. 299 : 85 L.J.K. B. 1389: 
32 T. L R. 677 ; 115 L T. 315 : 13 Asp. M C 467. 
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tikcGQfitr»ct md? consitc in ftn aillmtment h^tm 
the condfciDiii aiid in the way of pcrfowmance on the om 

fide and the rigidity of the obligation undertaken by the pfomitor on the 
other. That adjuitment may conaUc in the conclufton that the promlMit 
made an abaolute contract; or the Court may find it difficult or 
ixnpoisible to come to the concluflon that the contract wan Intended to 
be abaolute, and to provide even for the event that has taken places 

20* It te>^t neceaaary to pursue the other altemativef to the 
other alternatives to the case stated in para. V S. 56 mentioned above In 
practice the faces do not always fall in clearly distinguishble categories* 
The considerations to which rrfcrence has been made, both, those 
contained in S. 56 and those mentioned In decided cases, apply 
to all alternatives, with greater or less cogency. They all tend to 
encroach on that branch of the law which makes contracts 
conditional or contingent upon certain terms: Ss. 31 to 36, Indian 
Contract Act The condition may be implied as well as expressed. S, 56 
itself may be considered in the light of a term which is implied in 
accordance with the principles on which Implications are made in 
contracts* 

21. The result may, thereforci be summed up as follows 

(a) Section 56 contemplates that a contract may be void under to 
provisions and yet compensation may be payable by the person 
who is unable to perform It whether the impediment is 
impossibility or unlawfulness, and whether the impediment 
existed at the rime of the contract or supervened* 

(b) The question whether compensation is payable or not depends 
not merely on (i) whether it can In an abstract manner be 
said that the act agreed to be done is impossible (in itselO or 
unlawful, but upon (ii) the knowledge as to the act being 
impossible or unlawful, as well as the promisor using 
reasonable diligence In obtaining chat knowledge; but this 
knowledge or absence of diligence must be coupled with (iii), 
the want of knowledge on the part of the promisee; and 
finally It depends also upon (iv), whether the promisor could 
have prevented that event which Tenders the act unlawful; In 
particular if the promisor knew, or with reasonable diligence 
might have known and the promisee did not know, that the 
act promised to be done was ( or lemUe would become) 
impossible or unlawful, compensation must be made. 

(c) The real question that must be considered, when It has to be 
determined, whether S* 56 is applicable or not in any suit, 
except where the contract is sought to be specifically cnfotcedi 
Is not whether the contract was or became void, but whether 
the promisor has to make compensation for noivpcrfoniiances 
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(i) Aaddpitliig the tetult ol what the CcKtcc h« about Co tKf, 
a fourth coocluafam fBCf be addad: diat die au^Mtaace of S> 56 
(vlb. the payment of compenaadon belni excuaad) can onlr 
apply when diere la no contnet to die oonttary, and that 
thii la hut Btating In other wotda that S> 56 muat be read 
(when poaalble) u an Implied term in con t racta. 

22. Conaidered In thia light, the law In India doea not acand on a 
batia very didetent from that of England, and the aignificance of the 
decialon of the Privy Council In Humandrai Futclumd.’ becomea clear. 
Lord Sumner in that caae referred to the diacuulons and decMona In 
England on the doctrine of “ffuatradon" in auch tetma aa to ahow that 
they were applicable to India, aa well aa the principle of TojIot* and of 
the Coronation caaea.*'* This view might be difficult to reconcile with the 
interpretation of S. 56, w hich fixes Ua centre of gravity in the atatementc 
contained in the firtt two paragraphs of the section, but it agrees with 
the Interpretation to which the examination of all its provislont has led. 

25. Approaching the question from another aapect, it seems that the 
rule abaotving a party from payment of compenaation, aa derived from 
S. 56, cannot, be intended to prevail In any particular caae where there la 
a contract to the contrary. To go on further; if the contract contains an 
alternative to the primary contract, that the promiaor for any reason 
(whether impotaibllity or other cauae) may at his option elect not to 
perform the primary contract and may instead thereof do something 
elae, e^., pay a turn of money not by way of penalty but as a reasonable 
compensation (S. 74), then clearly S. 56 would be ineffective to rdieve 
against the performance of the latter alternative on the ground that the 
former to or became impossible. Or it may be stated In Lord Wrenbury's 
words in the caae of Hortoefc* : "If a party hu expressly contracted to 
do a lawful act. come what wUl-tf, in other words, he has taken upon 
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Humandrai Fulchand, v. Progdoj Budhsen, A. L R. 1923 P. C. 
54 (2); 44 M. L ). 498 ; 32 M-L. T. 171: 25 B. L. R. 537: 
721.0.485:27 C.W.K 878 : 47 Bom. 344 : 50 I.A.9: 
38 C. LJ. 248:18 M L. W. 441; 1923 M.W.N. 547. 
4L.R.P.C. 61. 


Taylor. V. CodweU, (1863) 3 B. & S. 826 ; 32 L J. Q. B. 164 • 
8LT. 356;11 W. R. 726. 

Ktttt, V. Henry, (1903) 2 K. B. 740 ; 72 L. 1. K. B. 794 • 52 W R 

246 ;89LT.328;19T.L.R.711. 


CWI Service Co^atioe Society, v. General Steam Naviiaiion Co 
(1908) 2 K. B. 755; 72 L. J. K. B 933:52 W. R. 181: 89 L T.' 
429 :9 Atp. M. C. 477 : 20 T. L, R. 10. 

Ho»lock,v.BeoL(19l6)l A.C486i85 L.J.K.B. 602 : 60S.I. 
236 1 21 Com. Cha. 201: 32 T. L R. 252; 114 L T* 193. 
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hteielfiiierlA0fiudi t tupenrenlnt cauie--*(yfak« a tup^cvcii pkmt 
bqmid the conttcA of dthtt part? b? which the paclovniiiice of the 
coninct haf become imponU>le>-*he is liable^ tf it occutt, becatise br the 
my hypotheeb he has contracted to be liable**. 

24< If S* 56 (by which the Court means the provWon ooiicaitied In it 
as regards payment of compensadon) can be excluded by an express term 
in the contract* it may equally be excluded by an implied term, and the 
question resolm itself into whether there is an express or Implied term 
chat on non-fulfilment of the contract* caused by the impediment whidh 
arose* compensation shall be payable or performance excused* This b 
not different from the law as it has been laid down In England* that the 
relief on the ground of impossibility is to be ultimately referred to a term 
of contract—a term whether express or implied in the conerset* and 
implied either from other express terms and the nature of the contract 
or the surrounding circumstances, but to be Implied only on a 
consideration of the principles explained by the authorities. Lord 
Lorebum's often-quoted words In Tumpfin^s casc^ are to the effect that 
an examination of the decisions reviewed by Lord Atkinson in Hoflock,^ 
“confirm him in the view that where our Courts have held Innocent 
contracting parties absolved from further performance of their prombea* 
it has been upon the ground that there was an implied term in the 
contract which entitled them to be absolved'*. 

25. Lord Atkinson then refers to three forms in which the power of 
absolving from performance has been put, the third of them being that 
which he adopted : “(1) That performance has become impossible and 
that the party concerned did not promise to perform an impossibility* (2J 
chat the parties contemplated a certain state of things which fell out 
ocherwisei (3) in most of the cases it b said that there was an Implied 
condition in the contract which operated to release the parties from 
performing it": and concludes : "'and in all of them I think that was at 
bottom rhe principle upon which the Court proceeded. It b* in my 
opinion* the true principle* for no Court has an absolving power* but It 
can infer from the nature of the contract* and the surrounding 
clrcumstantfes, that a condition which b not expressed was a foundation 
on which the parties contracted". 

26. Lord Parker empbasbes chat the condition b to be implied on 
the contract itself, and not “something entirely de hm the conctacc*" and 
says ; “It b, of course, impouible to imply in a contract any term or 
condition inconsbtent with its express provbions, or with the Intention 
of the parties as gathered from those provbions " 


L Tompifn Steamship Co, v. Anglo Mexican Petroleum 
(1916) 2 A. C- 397 : 21 Com- Cas. 299 : 85 L. 

32T. L-R. 677: 115 L.T.315; 13 Asp.M.a 

t Hoflocfc, V. Beal* (1916) I A.C, 486 : 85 L.J.K.B. 602i60&I. 
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27. iofd Halikii«'ffeiMri»ia moAttt catel •!« alte fu|ieit(v« m 
to dke iOMrpfetttlOQ of S. 56- He nyi: “Wtudicr, In weoiduiee widi 
dw modem tendency, die ttueition It treeted ae one of conittuction, and 
the eiseption ti fotmuleted ee taapitod, or whether, m appeen to hare 
bean die real ground of the iodgmeiMs in Body* the queation is regatded 
rather ai one of a common mistake.. .does not matter. What is clear 
is that where peo^e enter into a contract which is dependent for the 
posetbUltr of Its petfbrmance on the continued av^bdlty of the 
subfecMnatter, and that avallaUlltr comes to an unforeseen end by 
reason of cireumatanccs over which its owner had no contiol, the 
owner is not bound unless it is quite plain chat he hat contracted to be 
so”. 

28. ThoughS.56 may at first sight appear to give to Courts an 
abadving power (to use Loid Lotebura't phrase) independent of the 
power to infer an implied term in the contract, yet it seems for the 
reasons already stated, that on the interpretatkm of the section no less 
than on general principles that power can, from the necessity of things, 
only be exercised on lines simdar to those indicated in the English 

thou|d>> of course, with special regard to the consideration 
referred to in paras 2 and 3, Sec. 56. So that the impediments which are 
recognised as having an absolving force in S. 56 must be put on a footing 
of equality with the Impediments having similar force in England. If 
the section Is read fai the light of Lord Watson's remarks in Dahlo* it 
might be said that in the absence of something to the contrary it is not 
fair and reasonable to expect that parties should have agreed to pay 
compensation for not doing what unexpectedly turns out to be impossible 
or unlawful. Of course, if that last sentence from Lord Halsdane in 
ihu‘$ case' is taken, then It must be read u not being restricted 
to the possibility being dependent on the availability of the subject'matter 
but to ot bt situations where the performance becomes impossible. 

29. By reading S. 56 into the contract, not considering it “at 
something entirdy de hors the contract”, though the meaning of the 
words "becomes Impossible” in para 2 will not be freed from ambiguity 
which surrounds them, yet the amblgufty will become inocuous. Had 
die stf ti««* to be taken ^ Itself it seems that the words would have to 
be Interpreted in the rigid sense which Mooker)! and Beaman, JJ., adopt 
If, however, the reasoning u a bove adopted is correct, dien, considered 

‘ ’ 1 Bank Um Ltd’ v. Captf s Ce, (1919) A.C.435: 88 L.J.K.B. 

’ 211:638.). 177: 120 L.T.129;35 T. L R. 150:14 Ann 

M* C- 370. 

2. Bdl». v. Da Crastigny. (1869)4 Q.B. 180 :38 L.J.Q.B.9B: 
17 W.R.404il9L.T. 681. 

S. DmMo, V. Nalssn, (IMl) 6 A, C* 38 : 50 L.)» Ch, 411:29 W, R« 
543:4 Asp. C. 392 : 44L. T* 381* 
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from ooMU^mat, fMog tlie wocdi liuit 4^ tiaoMirOf 

doie the doors sgsinit the tbsolvliig powers of die Cbiut on die 
mustgmaa of s totsUf unexpected and unpcovUedi for ImpedtaiefiSi fof 
the proeWofi in the seetton for the case of cm dais of tapedinients 
doeifiDC mean that *‘no other impediment wiU eoostfeeute a ehssiie of 
drcumstancet such as to endde the promieor to treat the contract at an 
cod*': Bonk UneV cme.^ While if the matter h considered from anodiet 
aspect, the rigiditr of the obligation undercaken and the means of 
performance must be adjusted to each other ; or if It is preferred to put 
it so, the word "impossible** must be interpreted ss though it were in the 
mouths of the parties at the time when they were entering into the 
contract, and in doing so, where the contract is a commercial contract, 
"impossiide** may mean—and not always does so mean—''impracticable 
in a commercial sense’*; per Lord Lorebum In Horlock* The principles 
on which a term is implied In a contract that a party shall in certain 
circumstances be absolved from performing his agreement have been 
much convassed in England and are not easy of statement* 

30. Where the existence of some particular spedfied thing is 
necessary, and known from the nature of the contract to be necessary as 
the foundation of what was to be done under the contract, it seems, in 
the light of the development of the law, easy to imply, as was done In 
Taylor* or a term that if that necessary foundation for the performance 
of the contract perishes without breach on the part of either party of 
any term of the contract, or of any other legal duty, then the parties 
shall be excused for not performing that which cannot be performed. 

31. When the principle is stated, it is assumed that some physical 
object is directly involved in the performance of the contract as to 
which thing itself he has contracted to do or not to do something else— 
Metfopoiiton Water Board^ as where a theatre is agreed.to be rented and 
it is burnt: Taylor,* ; or a specific crop sold and it perishes by disease 
Howell* or machinery agreed to be erected in premises which are 
accidentally burnt down ApplUby,* 
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The cue it not very different where t perttm it to Involved 
CipBcitliy where the contract Is for tervices to be pettonally rendeted, at 
erhete an actor hat agreed » act at a dieatre, and he it too ill to do aot 
S. 56) ni. (c) RofeMon,! Pmusard,* and MettopoUum Water Boofd* or 
where a teaman hu agreed to aerve on a voyage and he it tent home by 
a naval Court for giving evidence at a trial: Melville* or where he it 
captured by a hostile State at appears from this cate.* Lord Shaw bat 
referred to the Roman law under which “the solution ol a contract 
obligation was frequently given from the cate of a promite with r^rd 
to a slave. In such a cate, if the slave died or w as manumitted before being 
handed over, the contract was at an end. The vendor, however, remained, 
of course, answerable if he wet retpontlble for what had occurred-<—if he 
had himself killed the slave or set him free. In all cases, however, where 
no fault attached, the failure of the carpui certum released the contracting 
parties: Horleck.* 

33. Similar results follow where the particular thing which is direedy 
involved as the foundation of the thing contracted to be done does not 
indeed perish but It requisitioned by the Government: Shipum, Anderson 
9 Co.,* where the article (as a ship) Is requisitioned not absolutely but 
for a limited period of time, the question may arise whether it is 
requisitioned for such a length of rime as to substantially Invade the 
rights under the contract or whether there was a negligible interruption : 
Tampline's cate.* Again, though the thing may not have toully perished, 
it may auffer such extensive damage, that it would not be reasonably 
practicable to repair it as the expenses of repairs would be such that no 
man of common aenae would incur It. Inthe case of Moss* where Maule, J-, 

1. Rolxnion, v. Davison, (1871) 6 Ex. 269 ; 40 L. J. Ex. 172: 19 W. R. 

1036 ; 24 LT. 755. 
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24 W. R. 819; 34 L T. 572. 
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87 L J. K. B. 370 ; 117 L T. 766:82 J.P. 61:23 Com. Cat. 

148; 16 L. G. R. 1: 62 S. J. 102 ; 34 T. L. R. 113. 
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3 W. R. 401 ; I Jur. (N. S.) 758 : 3 C. L- R. 960. 

5. The Friends, (1801) 4 C. Rob. 143: 165 E R. 65. 

6. Hoiloeh, V. Beal, (1916) 1 A. C. 486 :85 L }. K. B. 602 : 60 S ). 
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the iiimcice of t ni«ii dto^prlni t shilling In doep w«ter; thoigAi 
It mli^ be possible to recover it hf tome very e xpemtirc contriveode* It 
Is said to be lost: and Lord Shaw ^ves from the Dlffist die cate of land 
contracted to be sold having, through no hiuit of the ptmnitor^ bcocme 
extra oommtfcmm : Horbck^ In BaUy*^ a restrictive covenant relacicig to 
land waa discharged because the land itself was compulsorily acQuIred 
for building a station, and the capture of a ship on which the service It Co 
be performed bts the time effect ts capture of the teaman who hat 
agreed to serve : Horlock.1 

34. These cates merely Uluttrate the operation of the condition that 
the thing or person directly Involved in the contract should perish in 
fact, or in the contemplation of the law, in order to relieve the parties* 

35. The rule becomes more complicated where the existence of no 

physical object or person is necessary as the foundation and the necessary 
basis of what was to be done under the contract, and yet there might be 
the failure of something which was at the basis of the contract in the 
mind and intention of the parties : Hodeck* : or the non-existence of a 
state of things assumed by both parties as the foundation of the contract 
as the necessary assumption in order that the pvirpose and the object of the 
contract maybe attained: In the case of Krell,* that something 

was that the Coronation procession ot King Edward Vll would take 
place on a particular day and pass along a particular route* In a Bombay 
casc^ the contract to pay a monthly rent was taken to have been entered 
into on the assumption that the authorities would permit quarrying. 

36. Krell^ laid down that what was to be done is first to ascertain, 
(not only from the terms of the contract but, If required, from necessary 
inferences drawn from surrounding circumstances recognized by both 
contracting parties), what the substance of the contract is; the next 
step is to ask whether it is necessary to assume that a particular state 
of things shall exist for the foundation of that substantial contract; 
that both parties regard it as the foundation ot the contract, and neither 
party contempUtes that it may not exist; so that though the obligation 
undertaken is general and unconditional, it te not undertaken wto 
reference to the possibility of rhe contingency which afterwards 
occurred : “the contingency which has arisen is treated, in the absence 
of a contrary intention made plain, as being one about which no b arga in 


1. Hoflock, V. Beal, (1916) I A.C. 486 85 L. J. K. B. 602 : 60 S. J. 
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«H nifidc at : Tam|^'( ette.^ What !• meant ft diat it linac 
irlAin the eonttaet, BaOy,* an oaamenee which neither paitf can 
Tcaaenabiy be aappoaed to haee contemi^atedi :Ooetddat lAaSuu0>* 

37. Vaughan WtUtaau, L* ]., to KriU,* waa dealtog with tooma 
hitad lor the potpoM ofeeetog the Royal CoRmadon itroceaalOD. He 
dhttogulahei the hypothetical caae of a cabman engaged to take aome 
one to Epaom on Derby day at a auitable enhanced price lor auch a 
Journey, uy £ 10> The pardea to auch a contract would not, he aaya, 
be diacharged if the race at Epaom for aome reason became ImpoadUe. 
becauae though the purpose of the engagement would be to go to see 
the Derby and the price would be proportionately high, yet the cab 
artil have no special qualificadon for the purpose which led to its 
selection for the pardcular occasion. Any other cab would have done 
aa well. Whereat in the case of the Coronation, the Coronation 
procession and the relative position of the rooms waa the basis of the 
contract as much for the lessor as the hirer. 

38. Even this form of the rule is comparatively simple where thm 
Is a common adventure, such as a sea voyage, in which both parties, 
vb, the shipper and the charterer are interested and both are embarldng. 
Here the object and the purpose of the contract may clearly be the 
commercUl adventure, and if that is frustrated, though a nominal 
performance of the letter of the contract may be possible and offered, 
the contract so sought to be given effect to, may In the reality be a 
different contract from that made between the parties; that dlflerent 
contract cannot be insUted upon at the will of the one party 
svithout the concurrence of the other. 

39. The whole law on the subject has been referred to by Lord 
Sumner as the "principle of frustration", Bunk Line Ltd^ and aa the 
doctrine of frustration In Humandrai's case.* That expression aeema 
to have originated in the case of Jackson,’ where it was agreed that a 
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246 > 89 L. T. 328 : 19 T. L. R. 711. 
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riilp wauU Kitre witfaia « nMoosble ttmt » Vtmpott- Oadi««raf 
tw Newport It Maradc rocki tod oouldi not «tdee irhida tbriQ dre 
bttog ckuted br peril# of the tea was excuaed hf ta caepreM tem of due 
chaitor, to that ahip oaroer waa exterenly trilered from UahOity to 
pay compeoaation fr>t the delay- It waa further held that there waa abo 
an imi^led term, vlt^ that rite voyage would be completed arithln acaaon; 
the exprem term exoiriog delay caused by the petila of the aea waa thoa 
taken to be subieec to the implied term (the latter not being tnoonriatatiC 
with the former) that the delay would not alter the aeaaoo of die 
voyage, converting a spring voyage into an autumn voyage > **The acaaon 
arithin which the adventure was to be carried out was, In fact, of 
importance to both parties to the bargain and It was thus easy to imply 
a condition, that if the voyage became impossible of completion within 
that aeaaon, the contract shouUl be at an end : Lord Parker in Tomplin's 
caee’'.i BtamwcU, B, had put it thus bt Jackson,* : “If this diaitet 
patty be read as a charter for a definite voyage or adventure—not 
precisely defined by time or otherwise, bur still for a particular voyage, 
arrival at Newport in time for it is necessayily a condition precedent". 
Similarly in Geipal,* the object of both parties was the carrying out of 
a commercial speculation which was frustrated by a blockade of the 
port of discharge, and both parties were held to be relieved* “The 
charter la only in existence so long as something has not happened to 
put an end to the purpose of the parties entering into it : See Plckfotd, 
L. J. in this case/* 

40 Thus, Instead of the perishing of a physical object here is a 
commercial adventure or purpose which both parties contemplated; and 
the doctrine is not applicable where the failure of the chattercc'a 
intention (to send a cargo of sugar) don not frustrate the owner's 
purpose, the owner not being bound to recognise the charterer's object: 
Hudson.* On the other hand, where the adventure is commoa 
and it b frustrated, it follows that both parties ate dbcharged fmn 
the contract: Jackson* and Bank Line Ltd.*_ 
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^ 4|. Bat chough the caset relating to ftuatration of the common 
Mfyentu^ cake the law much further than cho»e based on the existence 
a physical object which b necessary as the very foundation of the 
doiiCracC» the cues, as far u have been considered, do not go the length 
df saying chat if the contract is entered into under one set of circumstances 
asid before It can be performed, the circumstances get so altered u to 
enhance enormously the burden on one of the parties to perform it, or 

to make it impouible for him to do so, he must be excused. In the 
former cue the Court concludes that the expressly or impliedly 
underlying object of the contract was a particular adventure of some 
purpose which was common to I>oth parries, that either through the 
destruction of a physical object or through rhe alteration of other 
dreumirtnees that adventure or purpose cannot be carried through, so 
that neither party can attain what the performance of the contract was 
intended to give to each of them. But In the latter case only one of the 
parties (the prombor) is directly concerned with the altered 
circumstances; he entered Into the contract when certain means or 
fadUties for performance were available, at the time of performance he 
finds that they are not; the prombee may have no knowledge or at least 
no concern with those means or facilities. The cases which cornc near 
the last mentioned circumstances (and those are the circumstances with 
which theCouTthasto deal) arc the following.*'* Unfortunately complete 
reports of these cases are nor available. 

42. Before the cases of Hufaon & Co‘ and Woadfield Steam Shipping 
Co./are to be considered, reference may be made to a point out of an 
extention of which these two cases seem to be decided. Though S. 56, 
Indian Contract Act, in terms puts the contract on the same basis, 
whether the impediment b Impossibility or unlawfulness (except on the 
one point in para 2, S. 56 to which reference has already been made 
before) the Englbh taw seems ro have differentiated the effect of the two 
daises impediments. In the case of supervening impossibility the 
reasoning seems to have been that the prombor, having taken upon 
himself a certain iiabtlicy he should be bound to hb own prombe : In 
the case of supervening illegality, it was held that “it b not reasonable to 
suppose chat the Legblacure, while altering the condition of things with 
reference to which the covenantor contracted, intended that he should 
remain liable on a covenant which the Legblature itself prevented hb 

J :!_ 

1, HuUm & Co, V. & Taylor Ud. (1918) 62 S J. 529 ; 

34 T. L. R. 230. 

2. WoodfieU Steam Shipping Co^ v. Thomson dT Co. (1919; 64 S. J. 

67 : 36 T. I. R. 43- 

i Bally. V. De Cre$pign% C1869) 4 Q. B. 180 . 38 L J. Q. B. 98 : 
17 W. R. -«94: 19 L. T. 68U 
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43. Where the lew creetee a duty on a char^ and tine party is dk*' 
abicd to peiform it wkhout any defauk in him. there die law will eacuae 
him. But ‘‘where rhe patty by hii own contract creates a duty or chatae 
upon himaetf» he is bound to make k good ..notwithMinditig any accident 
by inevitable necessity, because he might have provided against it by hb 
contract; Cliffind,* 

44. Hence the question of supervening impediment has been most 
often, perhaps always, considered by the Courts in England in connexion 
with some action by the Legislature or the Executive C lovernment, the 
supervening impediment of unlawfulness or impossibility caused by an 
act of State. Thus Macardle, seems to restrict the impediment to 
trading with the cncn\y or administrative intervention . and see the case 
of Blackburn Bobbin 9 Co.^ In any case the question has often arisen 
whether there was really a total prohibition, an absolute impediment, or 
merely a temporary suspension. 

45. The applicability of the doctrine depended (as alluded to before) 
on the duration of the period during which the performance of the 
contract became illegal or was otherwise prohibited or made impossible 
by State interference. It was recognized that the impedlmenC may not be 
quite absolute and final, but only temporary, and yet Its duration may 
be so great as to place the parties in totally different circumstances at 
the time when performance could at all be contemplated from those In 
which they were when the contract was entered into. The question to 
which the Court addressed itself in those cases (according to Lord 
Blackburn as quoted by Lord Lorebum) was whether “the delay in 
carrying out the contract caused by something tor which neither party wm 
responsible, was so great and long as to make it unreasonable to require 
the parties to go on with the adventure, entitled either of them, at least 
while the contract was executory, to corwider It at an end. This was 
paraphrased by Lord Lorebum in Tamplin’i case* as follows: “This seems 
to me another way of saying that from the nature of the contract it 
cannot be supposed the parties, as reasonable men, intended it to be 
binding on them under such altered conditions’*. 

46- If this paraphrase, which is adopted by Lord Atkinson in the 
Meiimpolttan Water Board* is to be read Irrespective of the facts of the 

.iT n 870) 5 C. P. 577 r 40 L. J. C, R 36 : 18 w" R. 

925 : 22 L-T 717. 

2. Blackburn Bobbin 9 Co, v. Alien 9 Sms, rj918) 1 K. B. 540: 
II8L. T. 222- 

3 Tamolin Steamship Co., v. Anglo Mexican Petroleum Products Co, 
(1916) 2 A. C. 397 : 21 Com. Cas. 299 ; 85 L. /. K. B- 1389 i 
32 T. L R. 677 ; 115 L T. 315 :13 Asp, M. C. 467. 

4. Metropolitan Water Board, V. Dick, Kerr 9 Co, (1918) A. C 119 : 
87 L* J. K. 370 : 117 L T. 766: 82 I P. 61: 23 On. Cas. 
148:16 L.a R. 1 :62&). 102:34 T.UR.U3. 
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<Mi. tt would fm^r tint the <dumie of aynditloiM thw^vInK 
« pitCf femn the duty td pefform hli eontreer need not be 
hMed on State iotcrfetencc nut on the perfortnance belntt ddaycd* In 
oidwt wotda, tf the pattlea are rdieved on the ground that the 
imvedlment has debyed the perfonnance and chat the dcUycd 
pnhiormance must be under condltioni totaity altered, from choee 
Oflghnlly oonremplatad, ought they not to be relieved tf the alteration in 
the conditiona is sudden and without any delay ? Or ought the rule to 
have no operation on cases where the contract has to be performed at 
a particular time and no question of delay can arise 7 This latter point 
seems to he Involved in the lat’rr summing up by Lord Atkbwon when he 
says thtt the intention of the parties was "that they should, without any 
default on their respective parts, be each left..•free to exercise the rights 
and discharge the obligations that the contract conferred and imposed 
upon them ; that the continued extetrnce of that freedom of action till 
the contract was performed muse have been in their contemplation at 
the very foundation of it at the time they entered into it; and that to 
give effect to that Intention a condition should by implication be read 
into the contract to the effect chat the obligation to perform it should 
cease if by vis nugior, such as the action of the Executive Government of 
this country, they should be deprived to a very substantial extent of their 
freedom of action ; Metorpoiitan Water Board.^ 

47. The Metropolitan Water Board’s case' was referred to by Lord 
Finlay, L C., as ‘*s discussion of the doctrine that s contract msy be put 
an end to by vital change of circumstances : Bank Line, Ltd.* 

48. Lord Finlay, L. C. himself applied that doctrine in this way : 
There was a clause in the charter that delivery was to be between the let 
and 30di April 1915 ; after the latter date the charterers were to have the 
option of canceUing the chsrter, and Lord Finlay ssid as to this : “If, 
owing to unforeseen circumstances, it became impossible for the owners 
to ddlver under the charter party until many months after the end of 
April, the whole character of the adventure would be changed. A 
charter fbt twelve months from April is clearly very different from a 
charttrfbr twelve months from September". Later he said (p.443).* 
“The second question must, therefore, be determined, viz.. Did the 
tequWdon of the vessel and the detention under it constitute a change of 
drcumstancea luch aa to entitle the owners to treat the cKaner at an 
end ? And he anawered It in the affirmative, notwithstanding the fact 

1. Mstrepelium Water Board, v. Didt, Kerr 6f Co, (1918) A. C. 119; 

87 L. J. K. B. 370 ; 117 L T. 766: 82 J. P. 61 :23 Com. Casi 
146 M6 L. O. R. 1 : 62 S.). 102 ; 34 T. L. R. 113. 

2, Bank Line lid. v. Copei 67 Co. (1919) A. C. 435 : 88 L ). 1C. B. 

211 : 63 S. J. 177 :120 L- T. 129 : 35 T. L R. 150 : 14 Aap^ 
M.C.370. 
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d)«t tile •h^HMrnm could pcopwe die teUMe of the void br proMdlnK 
tnodiec veaed fnKewl> beceuee he aeld there wei no dilitMioii on dw 
owoett CO do thb for the purpoae (d cerrytuC out die charter**. Lord 
^aaoCT add with reference to thii point that "diey had not cootraeted 
to mdce dik tpedal edort for the benefit a(the chattcrcta. Itlatrue 
that when dier did ao for dielr own benefit ther tuccecdtd: {>.4$0 o£ 
11919) A. C” 

^ The queadon then may be oonaidered aa inyohdm the 
decetmlnatkm of the point whether the eitcumatancee were ao altered ei 
to require cpedat efibrte on the part of the ptomtaee which were not 
part of the contract. 

50. Lord Sumner propoied to htmaelf the queation ai to die 
drcumatancea that lead to the diaaolution of the contrac^ He aaid i 
“The principle of frustration ia rendered difficult by some uncertainty 
as to the testa to be used. In what terms, "he asked," ou^it the 
circumstances to be defined, which lead to the diaaolution of the 
contract, and who is to apply them, the )udge or the Jury 7, Bonk 
Line Lid.* "He quotes the words of the judges and then says: 
'TJltimately the frustration of an adventure depends on the fiscci of 
each case, but, it is no easy matter to dlrea the jury- -*’. He then 
cites Lord Watson’s remarks in Dahlo,^ to which reference shall be 
made a little later, and says ; ‘The phrase" goes to the root of the 
contract "like most metaphors, is not nearly so clear as It seems". 
After referring to the question put in foebm's case :■ "Whether 
the dme was to long as to put an end In s commercial sense to the 
commercial speculation” and in the case of Brest* : "whether the 
conditions of the contract were so completely changed In conaequence 
of the defendants' inability to hand over the site of the works, aa 
required, as to make the special provisions of the contract inapplicable". 
He concludes : "The danger in each case so put is chat the jury will 
think that the contract is as wax In their hands”. A. T. Lawrence, 

put! die matter very usefully thus in this case.*—"No such condition 


1. Bank Une Ltd, v. Capel & Co, (1919) A. C. 435 : 88 L I. K* B, 

211 ; 63 S J. 177 : 120 L. T. 129 : 35 T. L. R. ISO ; 14 Aso. 
M. C. 370. 

2. DaMo,v. Nelson. (1881) 6 A. C. 38 ^ 50 L.). Ch- 4U:29W. R. 

543.4 Asp. M. O 392 : 44 L. T. 381. 

3. fodcson, V. Union Marine Inmnmee Co, (1875) 10 C« P. 125 : 

44L. J. C. P. 27 ! 2 Asp.M. C. 435 : 31 L. T. 789 : 23 W. R. 
169. 

4. Bnm. r. Trittin (Hudnsn On Building Cooctaas, 

VoL 2, p* 122). 

5. SetHA Nastaflii^Cp, ^ Smut JSf Co. (1917) I K. B. 222 : 

86 UJ. iC & )36 122 Gom-Caa. 154 :115 L. T. 812 i 13 Am. 
||.CS»i6lS.J.a5»J3T.L.IL7l. ^ 
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riiOMld be impbed when it la poeAUe u> bold thatTeMomble men 
could here contemidated the dreumitencei aa they exiet and ytt have 
emend Into the bargdn ejqpreNed in the document”. For hie own 
POft Lord Sumner inelinee to prefer the expteeeion from Lord Dunedin, 
Vi*., “an interruption may be eo long a* to destroy the identity of the 
work ot lervice when returned, with the work or service when 
interrupted : Bank line's ease.^ 

51- It Is strange, therefore, that at the end of the discussion delay 
and expiry of time (caused by State intervention) are included in the 
‘‘circumstaacee”, and this is emphasised by the way in which Lord 
Wrenbury states the piindple : Bank Une Lid,' "a delay for which 
ndther patty is responsible so great and so long as to make it 
unreasonable to require the contracting parties to go on with an 
adventure shall entitle either of them, at least while the contract is 
executory, to consider It as at end.” 

52. Lord Watson's remarks in DaKlo* to which lord Sumner refers 
deal with the following question : Where there is no term in the contract 
expressing the intention of the parties on the happening of any particular 
event, and where the absence of any such term is due to its not having 
been present to the minds of the parties that that event was possible, so 
that the parties had neither thought of the event not had any intention 
re^rding it, how is the contract to be interpreted in case such 
a possibility becomes a fact ? The Court has framed the question as nearly 
as possible in the language of Lord Watson and will give Its own 
answer : "The meaning of the contract must be taken to be not what the 
patties did Intendffor they had neither thought nor intentionregardingit), 
but that which the parties, as fair and reasonable men, would presumably 
have agreed upon if, having such possibility in view, they had made 
express provision as to their several rights and liabilities in the event of 
the occurrence" DaWo.* 

SJ- This dictum has been cited recently in these cases**'* though one 
cannot help remembering the remark of Lord Cairns that "it is 
dangerous to speculate upon what we may suppose would have been the 

1. Bunk Line Ltd, v. Capel & Co. (1919) A. C, 435 : 68 L ] iTIb” 

211 : 6i S. J. 177 : 120 L. T. 129 : 35 T. L. R. 150 : 14 Asp 

M. C. 370. 

2. Dahlo, V. Nelson Cmi) b A. C. 38 : 50 L J. Ch. 4ll:29W. R 

543 : 4 Asp. M. C. 392 : 44 L T. 381. 

3. In re C^IMoir Commercial Anversoit and Power Son fif Co’s 

Arkitrarion, (1920) 1 K. B, 868 : 89 L- }. K. B. 849 ; 122 L T. 
567. 

4. Hhp Mufti, V. Clieong Vue Steamship Co, (1926) A. C. 497: 

95 L. J. P. C. I2l J 31 Com. Cas- 199 j 17 Asp M. C 8 : 
134LT. 737 !42T.L.R,359. 
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tnimdcm of the perdes r the ca»e of Sym.^ Lord Sumner rdferiing to toed 
remerks says: ''This to an authoritacive explanation of die 
legal theory^ on which the doctrine rests, but to use it as a direction to a 
Jury to to tell them to do as they liket Bunfc Linens Caae.^ 

54- The principle is thus stated by Lord Habdane In Tomlilin 
Suumship Co,^ : *'the occurrence itielfdc, the occurrence iwrcventing 
the performance of the contract) may yet be of a character and extent so 
sweeping that che foundation of what the parties are deemed to have 
had in contemplation has disappearcJ» and the contract itself has 
vanished with that foundation*’, and by Lord Shaw in Horlock.^ ‘The 
underlying ratio is the failure ol something which was at the basis of the 
contract in the mind and intention of the contracting parties ; the case of 
Blackburn Bobbin 

55. Shortly stated the principle is now extendei not only to a case 
where a physical object perishes or a common adventure is frustrated, 
but to an occurrence of a character and extent so sweeping as to cause 
the foundation of the contract which was in che mind and intention of 
the parties to disappear. 

56 But the application of the principle is extremely dithcult in 
Blackburn Bobbin Ct/s case^ ; the principle stated as above was accepted, 
but it was held that it did not so apply as to discharge the defendants 
from the liability to pay daniai^es though the normal mode of transport 
for the timber contracted for became impossible ; and i.x?rhap8 the main 
reason w hy the principle was held not to apply was that the buyers did 
not know what the usual method of despatching timber was. This case 
may, therefore, be wdl taken as a commentary on one aspect of para 3. 
S. 56, vL., that in which the llabilitv to make compensation is made to 
depend partly on the promisee not having knowledge of che impediment to 
performance. 

57. There remains the two cases to which reference has already been 
made, where the altered circumstances, "the occurrence”, consisted 


V syers, V. Ssers. (1876) 1 A. C. 174 : 35 L. T- 101 : 2^ W. R. 970. 

2. Banfc Line Ltd. v. Capei S Co. (1919) A.C. 433 : 88 L. J. K. B. 

211 : 63 S. J. 177 : 120 L T. 129 : 35 T. L. R. 150 : 14 Asp. 

W- C. 370. „ , D u - o 

3. TampUnStea,nslul>Co. v- Angfo Mexican 

(1916) 2 A. C. 397 : 21 Com- Cas. 299 : 85 U J. K. B. 1389 . 

32 T L. R. 677 115 L. T. 3l5 ; 13 Asp. M. C. 467- 

4. Horiodc'. v.‘ Beal. (1916) 1 A. C. 486^ 85 L- J; J' ^ 

236 ; 21 Cora. Cas, 201 : 32 1. L- R- 251 : 114 L 1. . 

5. Bl«fcl«raBoH»nCo,v. AlUn 6l Som <1W8) 2 ^.B. W- 

87 L, j. K. B. 1085 ; 23 Com. 471 : 34 1 • 1- R< 508 . 
119 L. T. 215. 
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malnlir of uncxpectedl di fficu ltto to the wwf of the pfomiic»r» not eniirclT 
d^Mxideiit on the ftct that the contncc had to be perfotmed at a 
kteri^ 

58. FItat in Huton 9 Co/ Lord Stemdale (then PIckford. L h) h 
tepotted to have referred to the ^'principle of an alteradon of 
dfCuinatances rellcvtog parttet from the obligations of a contract"’ as a 
moat dtficutt question on which the law was not yet finally settled but 
bad been largely extended in Its operation. The defendant in that casct 
who sought to be excused from performing his contract, was an Importer 
of raw materiab for paper. On the facts, it was held that the performance 
of the contract had not been prohibited by the Government nor >vould 
performance have been a criminal offence ; but performance in full and 
to contravehcion of a proclamation by the Government would have 
probably led to the defendant not getting another license to import 
the raw material and. therefore, said Plckford. L. J : “He was practically 
prevented from doing so. If. therefore, the Courts were to hold that 
the contract remained in force he could not perform it in full, and the 
extent of his performance was measured not by the contract but by 
the standard * based on the proclamation- **The deliveries, therefore, 
were ol a diflerent amount, and made not by reason of the contract 
but by reason of the conditions imposed by the paper commission". 
Ultimately after expressing great doubts, he held that the defendant 
was alMoIved as the parties contracted on the footing there should 
continue to exist the right to import.•• materials which were necessary 
for the performance of the contract, without which materials It was 
quite obvious to both parties that the contracts could not be performed, 
and that when the import was prohibited, except on terms which 
obliged the defendant to deal with the diminished quanricy in a manner 
ocher than that prescribed by the contracts the circumstances were so 
altered that the parties were relieved from the further performance 
of the contracts'*. 

59. The second case dealing with the application of the principle in 
its broadest aspects, as last stated, Is Woodfield Sieam Shipping The 
decision of this case is based on Federal Steam Navigation Co, v. Dixon 
SfCo. Of the latter case, evidently a decision of the House of Lords, but 
the report is not available. A short report of the former case is available, 
from which It would appear that Lord Stcrndale, M. R said that “the 
principle of the Federal Steam Nawgaaon Co’s cate seemed to eaublish 
that when the Government intervened so as to change the state of things 
ladtt^ and to put the performance of a contract into a time and into 

1. HuUan Co, v. Chadu kk & Taylor Ltd, U918) 62 S. j. 329 : 

34 T. L R. 230. 

2. Woodfield SUam Shipping Co. v. TKoriuofi S Co, (1919) 64 S L 

67 :36T. L R. 43. 
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drcummncM entlrelT difcrenr, there ww luch a chiifigr aa to diachaiffe 
the pardet from the obltgation of perfonning 

60. rhe change of drcaiusuncea regards the performance of the 
contract relied upon before Lord Scerndale was that the comtructioi:i of 
ships (to which the contract related) had to be carried on “in different 
conditions of labour and at jgrreater cost". It makes no difference, it was 
held, whether a date has been fixed for the completion of the vessel 
contracted for (as in the Federal Company's case), or it has been expressly 
provided that time is not to be of the essence of the contract, as In 
Woodfield^s case;^ nor that in the former case the prohibition aplr^ 
building ships continued and in the latter it did not- But the important 
point Was that by the result of Government interference there had been 
a great increase in the con price of materials from which the Inference 
was drawn that a change had taken place In the substratum of the 
contract, since the performance of the contract had been postponed by 
Government action for two years and ‘*put the parties Into a different 
position so far as regarded the labour market and the amount of 
material available**. Atkin, L. J.. said chat “for a definition of the events 
which would constitute fmstration it was safe to employ the phrue 
used by Lord Dunedin in Metropolitan Water Board* and adopted by 
L ord Sumner in Ban^c fjne Ltd* ; “An Interruption may be so long as 
to destroy the Identity oi the work or service, when resumed, with the 
work when interrupted ’with the further explanation that the work 
when resumed would be resumed under substantially different 
conditions*’- These two cases may be taken to be those that give the 
widest operation to the doctrine of frustration that it has yet had in 
England. The contract in the present case Is couched In the simplest 
and shortest form and must attract the truculent rule which dictates that 
“where the party by his own contract makes a duty or charge upon 
himself , he is bound to make it good -notwithstanding any accident by 
inevitable necessity, because he might have provided against it by htl 
contract**: per Willes. U In Clifford^ ; but for the fact that the rigidity 
of this rule has been alleviated by legislation In India and by the devices 


1. Woodfield Steam ShipfHTig Co, v- Thomson 9 Co, (1919)64 S. J, 

67 ; 56 T. L R* 43. 

2. Metropolitan Water Board, v. Dick, Kerr & Co, (1918) C. 119: 

87 L. J. K. B. 370; 117 L. T. 766:82 J-R 61 : 23 Com. Caa* 
148 ; 16 L* G R. I I 62 S* J. IC2 .* 34 T. L. R. 113< 

3 Bonk Line Ltd, v. Cape* & Co. (1919) A. C. 43^ ; 88 L. J. K. B- 
211:63 5.1-177: 120 L-T. 129: 35 T.UR. 150: 14 Asp. 
M. C- 370. 

4. CBffofi, V. Watts,{1870)5C.P.577:40 L.J.C.P.36S18W.R. 

925 :22 L. T- 717. 
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of the ludiges In Etiglartd ; IBrfi Mf#"* *o that* though the language t> 
Ittge enough to include an almlutc and unconditional protniae* it muac 
be taken on the principles which have been considered not to have been 
uied with refereiKc to the postibllity of the particular contlnency which 
afterwards happened ; Bady.^ 

6L Before it can be held that this contract was conditional. it must 
be shown to be distinguishable from such contracts as were before the 
Court in these two eases*"^ and the case of Humandtai Fulchand.* In 
the former case the contract was very similar to that of the present ease ; 
it related to **as intended shipment of 250 bales of Manila hemp at a 
•tipulated price to be shipped by sailer or sailers between 1st May and 
3l8t July'*. The defendant's contention was that it was an implied 
condition of the contract not depending upon its expressed words that it 
should be possible to ship between the named dates, by sailer or sailers. 
This contention was rejected ; the defendants had unsuccessfully retied 
upon one or two cases, the principal being Howeli^ in which the sale of a 
apecific crop of p<.)tatoes was held to be impliedly conditional upon the 
crop producing that (juantUy. In Jacob’s case^ the contract was for sale 
of Algerian port on vessels to be provided by the plaintiff; the 
impediment was an insurrection in Algeria and consequent general 
prohibition by the Algerian Ciovcrnmcnt of the collection and rransport 
of esfKtfta; this was deemed no excuse, If the present case is to be 
diatinguished from Ashmore’s case* and Jjcob^s caac*^ it must be on the 
grounds of b. ‘^7 and any special circumstances of which there Is evidence. 

62. Ashmofc'j case’* and Jacob’s case** and the one under next 
conaideration may be taken as indicating the limitations on the doctrines 
whose gradual expansion the Court has endeavoured to trace. 

63. The facts of Hurnandrai's case^ arc fully reported. There the 
contract was for the sale of future goods to be manufactured at and 

1. Hirji Muljh v, Cheong Vue Steamship Co, (1926) A C. 497: 

95 L.). P. C, 121 : 31 Com. Cas. 199: 17 Asp. M. C. 8 : 

134 L T. 737 : 42 T- L R, 359, 

2. BaUy.v.De Crespigny. (1869) 4 Q. B* 180:38 L.). Q. B. 98 ; 

17 W. R.494: 19L.T,681. 

3. Ashmore 6k Son, v. C- S. Cox Co., (1899) 1 Q. B.436: 

68 L. J. Q B. 72 ; 4 Com. Cas. 48 : 15 T. R 55. 

4. Jacobs, V. Credit Lyonnais, (1884) 12 Q- B. D. 589 : 53 L J. Q. B. 

156 : 32 W. R. 761 : 50 L. T. 194. 

5. Hiimandrai Pulchond, v. Progdos Budhsen, A. L R. 1923 P. C. 

540 ; 44 M. L. J. 498 ; 32 M. L, T, 171: 25 B. L. R. 537 ; 72 

1. C 485 : 27 C. W. N, 878 : 47 Bom 344 : 50 1. A. 9: 

38 a L. h 248: 18 M, L. W. 441 : 1923 M. W. N. 547 : 

4 L R. P, C. 61. 

6. HoaueU, v. Cou^d, (1876) 1 Q. B. a 258; 16 L J. Q. R 147 : 

14 W. R.W: 33 L- T. 832, 
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obti^usd from ntmcd milk* The impcdimenf tM wm accefsced m 
»uAdent excuse by the High Court, but rejected by the Privy Couocfi^ 
was that the MOb failed to perform their contract to manufisctute and 
deliver the goods to the tellers. The reason for the Milb' failure was 
that they were fully occulted in making goods in fulfilment of an order 
placed with them by the Government of India, which order wmt executed 
by them in preference to the order of the defendants. The Privy Council 
pointed out that the failure on the part of the Mills was not due to their 
destruction or inability to manufacture the goods deliverable under the 
contracts, nor to their being requisitioned or being taken possession of 
by the Government, nor to the Government exercising any powers that 
they might have bad to require that their contract work was to have 
precedence of other contract work, nor was It 'suggested that there 
would have been anything illegal in the receipt of those goods by the 
defendants if they could have got them or in the delivery of them over to 
the plaintiffs”. In these circumstances the Privy Council held that the 
High Court of Bombay was wrong in holding “that a condition of things 
had failed to subsist at the time of performance, which had been mutually 
contemplated by the parties and finally agreed to be essential to the 
obligation of the seller to deliver : (p. 347 of 47 Bom*)”* 

64. Lord Sumner said that thougn the parties contemplated that the 
Mills from which the goods were to come would continue to exist, it did 
not follow that in a bargain and sale, such as that before the Court, the 
closing or even the destruction of the Mills would affect a contract 
between third parties, which In terms absolute but, as it was, '‘the Mills 
did continue to exist and did continue to manufacture the goods In 
question, only they were made for and delivered to somebody else". 

65. The Judges of the Bombay High Court hod concluded that the 
contract was conditional on various grounds; Macleod, C. J., had said 
that it was perfectly clear that the contract could admit of only one 
possible construction, viz., that it was conditional, and that If the sellen 
could "show that they contracted with the Mills for the purchase of these 
bales and did everything In their power to get delivery of these bales and 
failed to get delivery owing to the default of the Mills, then they were 
under no obligation to deliver". This construction of the contract waa 
rejected by the Privy Council and the reason disapproved on which it 
was based by Macleod, C. J., viz., that it was "difficult to suppose that 
any prudent man contracting for delivery of goods to be manufactured 
at the date of the contract in the future by a third party would contract 
to sell those goods absolutely"- 

66. No similar argument was addressed in the present case. In the 
^peUate Court it was said by Heaton. J., that the basis or foundatioa of 
the contract was the anticipation common to both the pardea that the 
Mllb would supply the goods to the vendor, that d»e contract waa 4n 
this respect similar to a contract fiom die nature of which it It appamt 
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ch«t the piitlei conuteted on the btfto of the continued exhtence of 
M ptrcteulftt penton or chittc!: Taytor^^ Merten^ J-. Mid chet the pertie* 
had not exproulv pcovldeJ for the event which had happened, viz*, 
non^manufacture by the MilU of the goods . he then referred to several 
drctimsttncea from which he inferred that a condirional contract would 
nor only be fair to both the parties but must have been intended by 
them ; (1) the contract which the seller had with the MilU was a 
determinable contract and Marten, J, inferred that the seller would not 
cortsequendV undertake an absolure responsibility on hitnscU, (i) that 
the MilU were well known in ik)mhay and both parties would 
reasonably consider thir rh- Milb vvy?H carry out their obligatiorui 
honourably except ior good and valid reasons. that the stipulation 
that the goods were to be taken delivery of, as and when the same may 
be received from the MilU. “poh^^cd to rhe contract being conditional on 
that receipt’*. The Privy Council rejected this argument saying chat 
'*asand when*'did not mean 'if and when" and that thU interpretation 
converted words, which fixed the quantities and time for deliveries by 
Instalments, into % condition p*'ecedi:*nt for the obligation to deliver at all, 
ani.i virtually made a new comrncr. (4) that speaking generally* in the 
case of goods to arrive from a third party, there is no warranty implied 
by rhe vendor that the goods will arrive fdting HaUbury’s > aws of 
England, Vol 2y, p* 144, note fg), and Benjamin On ^aLs, 5th Ed. p. ’'86). 
and that .slmllarlvt In the case of goods to he manufactured by a third 
patty, there should be no warranty implied chat the goods will be 
manufactured. 

67, All this reasoning, as already stated, was rejected by the Privy 
Cvnmdl The sellers in the present case say that an implied term cin 
and ought, in accordance with che principles of the cases, to be read into 
the contract which will relieve them from their duty to deliver It vvas 
argued in rhe first place that Inasmuch as under the contract mi',: khari (or 
notice of arrival) had to be given after the ship bringing the sugar hid 
arrived at Klarachl. there was a term necessarily implied that the delivery 
should be due only on condition that the ship did arrive This {>oint 
has been dealt with adequately by the learned Additional judicial 
Commissioner who heard the case ; the term merely fixes the details how 
and when delivery is to be made ^ Ss. 93 and 94, Indian Contract Act. 

63. Then It W9$ argued that It should be implied that If without 
any default on the part of the defendants and owing to uniooked for 
circumstances beyond their control, there were no ships available In Java 
on board of which the defendants could put the sugar contracted to be 
delivered to the plaintiff during the months of July, August and 

U Tflylor, V. Caldwtll, (1863) 3 B. & S. 826 : 32 LJ.Q. B. 164 
8 L. T, 356 j U W. R. 726. 
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S«|3cember« tb4Bn the defcndtoti thouid be excuted from the perfonnence 
crfthe contract* They wtsh thte term to be implied because, at the 
time when the contract was entered into, both parries contracted on the 
assumption of shipment bein^ possible In the same way as it had hitherto 
been* possibly with a little difficulty, owinjt to the war ; that neither patty 
contemplated In any case that the shipment facllnies would be interfered 
with so suddenly ar»d violently as to make it practicable In a commercial 
sense to perform the contract, that even ifitbe aasumed that it was possible 
In some sense to perform the contract, it would have been in circumstances 
so different from tht>sc in the contemplation of the parties that it 
would have been a new contract to which the parties had never aftreed* 
There is nothing express in the contract to preclude such an Implied term. 
Docs the term proposed, and do the reasons for implying it, satisfy the 
tests which have been alluded to above ? 

^9. A term cannot be read in the contract relieving the defendant 
from liability to make compensation when the cause which prevented the 
performance of the contract wjs known to the promisor or which, yx-ith 
reasonable diligence, might have been known to him, and which the 
promisee did not know. In the present case the parties were in possession 
of the same degree of knowledge, and as the preventing cause wtis that 
the ship owners were unwilling to bring their ships here, either because 
the ships were already reuolsifioned or they were afraid that they might 
be requisitioned, reasonable diligence would not have placed either of the 
parties in a position better to judge of the likelihood of the ships not 
being available. 

70. Bur, secondly, the siiggcsted term will not be implied unless the 
continuance of any state of things was contemplated bv tl^e parties as the 
foundation of what vvns to be done, so that the parties must from the 
beginning have known that if the state of things ceased to exist before 
breach, then the contract could not be hdfilled, provided- of course, 
that there is no express or implied warranty that the state of things 
shall continue. The state of things that the sellers say ivas contemplated 
by the parties to continue to exist vvas the extstente of the facilities for 
shipping sugar trom Java I'he evidence shows that these facilities had 
been in existence for over forty years without any interruption The 
impediment arose bv the eminent requisitioning such large number of 
ships that it became impassible for the shipping C ompanles to continue 
the regular line In these circumstances, it is stating the case in very 
moderate terms to adopt the language ot IHckford, I.,. J., and to aav that 
the sugar was ‘ practiciUy prevented" trom coming to ICarachi ; 
Waodfi^ Steam SKippeng Co.' 

1. Wood^ Suom Shipping Co, v, Thomson fifCo. (1919) 64 S,J. 
67:36T.UE. 43. 
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71* It b fioc futtfiited that there w«i any warranty, exptesi or 
UAfikdt that tuch a ittte of things would continue; nor CBn there be 
any doubt that chat state ceased to exist at all relevant times* The 
question then remains whether the parties contemplated the continuing 
of that state of things as the foundation of what was to be done. The 
plaintifEi sty chat they were not concerned with the mode in which the 
defendants were going to perform their contracts and that they did not 
oontrtct on the basis of the continuance of the usual method of 
Importing sugar from java to Karachi: Blockhum Bobbin Co.^ But 
this cannot be accepted. The contract expressly refers to '^shipment^’ in 
such a manner as to show that sugsr was expected to be shipped month 
by month as U had hitherto been done, and it is in evidence that most 
dealers in sugar were alternatively buyers and sellers under contracts 
tdentkal in terms with those with which the Court b concerned in the 
present case* 

72. It was argued that the defendants could have chartered a ship 
for the purpose of fulfilling their contract. If the Court had to consider 
only the physical possihlUcy of shipping the goods this argument might 
have its force, though the expression physical possibility" is not as clear 
as it seems at first sight: nor is it easily applicable to circumstances in 
which no physical object is the subject of the contract It cannot be 
overlooked that there is quite a considerable body of evidence which 
indicates that attempts were made to charter ships, but without avail. 
There was no time to buy a ship : Kurl Eetlinger 6? Co ,* For the reasons 
already stated the Court need not pause over considerations of this 
kind. The present question Is whether, at the time when the contract 
was made, the parties contemplated that it may be possible to ship sugar 
in the manner in which tt had been shipped in the past, or in any 
'commercially' practicable manner* and that whether their contract was 
intended to govern such a contingency. In such a case (as stated before) 
the gravity of the impediment and the rigidity of the obligation 
undertaken by the promisor must be made to adjust each other* In 
the present case the parties did not contemplate any such contingency: 
they acted on the basis of the steamers continuing to ply between Java 
and Karachi They certainly did not contemplate that the sellers 
should provide shipping facilities. The small quantities of sugar involved 
In each of the contracts is one of the circumstances that seem to support 
the view that the real contract which the parties made was on the basis 
of there being a regular service of ships, and that that fact was the basis 

1. BlocUmm BoWiin Co. v. Alien &. Sons Ltd. (1918)2 fC, B. 467 
87 LJ. K.B. 1085: 23 Com. Cas. 471; 34 T. L R. 508 * 
119 LT. 215. 

2« Kofl Ettlmger Co* v. Chagondos Co, A. 1. R. 1915 Bom 
232 ; 40 Bom* 30i: 331. C. 20S : 17 Bom* L R. 10S7, 
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of contract for both parget. Moteovet, It was not mecet? a sate and 
purchase of sugar, but of sugar of the particular shipment from javea. The 
learned Additional Judicial Commissioner who beard the case in the first 
instance came to the opposite conclusion, and one of his reasons was 
that “when the contingency arose the java shippers did not regard the 
altered circumstances such as to put an end to the contract, but set about 
in an endeavour to make other arrangements for shipping the goods to 
Karachi'*. 

73. But till the sellers had done this, they could not have gauged the 
gravity of the impediment; had they not done sixthly wvXiId perhaps 
have been unable to convince the Court ot its gravity f heir efforts to 
struggle against an unexpected diiiRmhy Could nor afTect its reality or 
detract from the legitimacy of the conclusion to which all the evidence, 
including those efforts themselves, lead the Court- it may or may not be 
that these were “special efforts**, as Lord Sumner has called them, which 
they were not bound to make : Hank i.:nc*s c.ise.* 

74. Does the conclusion that the Court ha^ reached conflict with 
the decision of the Privy Council in ^durnundraj’s case* ? Such cases 
always depend upon questions of great nicety but that case refers to 
ciTcum8tanre.s which arc altogether v'jf a ditTcrent complexion Ihere 
the ultimate fact which w^as relied upon as an impediment of such a 
nature as to excuse performance w'as that the Mills whose goods were 
the subject of sale preferred to execute the or Icr oi the Government 
to that of the defendant. The provision against such an impediment 
arising may surely be left to the knowledge or reasonable diligence of the 
promisor, and the promisee may well hold himself absolved from making 
any more inquiries about It than in Blackburn Bobbin ^ ca.se.* There is no 
anologv either as to the gravity or the unexpectedness of the emergency, 
between the whole system of transporting goovi’^ from lava being 
disorganized and practically put a stop and tiv- Mills giving preference 
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•oGboMamciMl otderr. The cMcr ol Ashmore & Son* rad jaeobst* 
«OM dorided before the Uw as to fruscndon mas deedoped fai Bn g inn d; 
'rad trlutf la more Importut, irrespeechre of S. 56, Indian Contract Act 

3- Doctchie of Fruatrailon«—The defendant In the suit contracted 
to supply the plalntld with five casa of white shawl cloth shipment 
)u]^ and August 1914. The contract is dated 21st January, 1914. The 
defendant had previously ordered 50 cases of white shawl doth from 
adUers In London. Of these 30 cases he sold 22 to buyers in Calcutta 
including the five cases sold to the plaintiff. In part fulfilment of the 
defendant's order 20 cases were shipped in July 1914 by his sellers in 
the SS. ‘'Spittfeli,” Hamburg to Calcutta, c. i. f. c, Calcutta to the 
order and on account and risk of the defendant. The “Spitz/rh", a 
German ship, was captured by the British in the Mediterranean shortly 
after the outbreak of war and was condemned as prize. Under 
Government orders the cargo or portion of it was transhipped at 
Alexandria into the SS. "Alati”, which arrived in Calcutta in June 1916, 
that is, neatly two years late, with 17 only out of the defendant's 20 cases 
on board. The goods were cleared by the defendant or his agents some 
time about the 10th June, 1916. The proceedings of the Prize Court are 
not in evidence and the Chief Judge states that there is nothing to show 
(hat any particular conditions attached to the goods by reason of those 
proceedings save that the delivery to the consignees was conditional upon 
payment of extra charges in the nature of transhipping and forwarding 
expensea, etc, which amounted to Rs. 3, 0.18-11-0 for the 17 cases. The 
tharges were paid by the defendant. The defendants also paid the drafts 
for the whole 20 cases, together with the interest which had accumulated 
thereon. He further paid deviation insurance, and so forth. He sent in 
a claim for the three cases short delivered- The contract between the 
pattlet to the suit is headed "contract shipment and 1 or arrival". The 
contract appears to be silent aa regards delay in arrival apart from delay 
In shipment and loss of the ship- Held,* that the events which happened 
dluolved the contract, may be supported by recourse to the doctrine of 
firaKtation. .According to that doarine, a subsequent event or contingency 
beyond the ken of the parties at the time of the transaction, for the 
occurrence of which neither of them is responsible and for which 
dtey have not provided, may sometimes operate to undermine and 
avoid the contract between them. The doctrine is Illustrated in a 
number of recent Enidbh cases, four of which in particular—now the 

1. Ashmore & Son, v. C. S. Cox 6f Co, (1899) 1 Q. B. 436 1 

68 L. J. Q. E 72 * 4 Com Cas. 48: 15 T. L. R. 55. 

2. Jaeah. v. Crcdli Lyennoii. (1884) 12 Q. E D. 589 : 53 L. J. Q. E 

l56i32W. R. 761;50L.T. 194. 

3. Omni Sonhor AganooUa, v. H. P. Motoa, A. L R. 1921 Cel 509 : 

26 C W. .N. 573; 701. C. 379. 
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cMe* Ac earlier caeei are conaidered and claaetfied. The deettiac aMf 
have to Umtotlona. It may not be applicable ta every caae whm the 
unexpected happens with serious consequences. It may apply <»ly In 
exceptional cases. But it is applicable to the &cts of Ae present case. 
A one* of the earlier cases, where land, the subiect>nMKer <rf a covenant 
by Ae plaintiff A Avour of the defendant, was compulsorily aoqulrad 
and the defendant was held dischargeed from the covenant, Hanoen, J., 
in • fwsstgt often cited stld : **There can be no doubt chtt t aitn nuif 
by an absolute contract bind himself to pedorm things which 
subsequently become lmpossible» or to pay damUgea for the 
non-performance, and this construction Is to be put upon an unqualified 
undertaking, where the event which causes the Impossibility wu or 
might have been anticipated and guarded against, in the contract, oe 
where the impossibility arises from the act or default of the promisaorv 
But where the event is of such a character that it cannot reasonably be 
supposed to have been In the contemplation of the contracting parttes 
when the contract was made, they will not be held bound by general 
words which though large enough to include, were not used with 
reference to the possibility of the particular contingency whid) 
afterwards happens’’. The learned Chief Justice dtes the language 
of Lord Lorebarn in the Tamfflin Steamship Co.*. A Court can 
and ought to examine the contract and the circumstances in which 
it was made, not of course to vary, but only to explain it, in order 
CO sec whether or nor -the parties must have made their bargain on the 
footing that a particular thing or state of things would continue to exbt 
And if they must have done so, then a term to that effect will be implied, 
though it be not expressed in the contract. In applying this rule It la 
manifest that such a term can rarely be implied except where the 
discontinuance is such as to upset altogether the purpose of the contract* 
Some delay or some change is very common In all human affairs, and tc 
cannot be supposed that any bargain has been made on the tacit 

1. Horlock, v. Beal, (1916) 1 A. C. 486 : 85 L. J. K. B 602 : 21 Com- 
Cas. 201 : 114 L. T. 193 : 32 T. I. R 251 : 60 S. J. 236- 
2* Tamplin Steamship Company, v. Anglo-Mexican Peirolfum Prodsuu 
Co, (1916) 2 A.C. 397 ; 85 L. J, K. B. 1389; 21 Com. Caa. 
299 : 115 U T. 315 : 32 T. L- R. 677- 
3. Metropolitan Water Board, V. Dick, Kerr ff Co, (1918) A-C. 119; 
87 L. J. K. B. 370: 82 J. P. 61: 117 L. T- 766; 23 Com. Caa. 
148:34T.L.R. 113. 

4* Bank Line Umited, v. Capet & Co, (1919) A. C 435: 88 L J. 1C B- 
211:14 Asp- M. C* 370 : 35 T. L R. 150:120 L- T-129- 
i Bofly, V. De Creipcgny. (1869) 4 Q. B. 180i 17 W. R* 494: 
38LJ.Q.B. 98il9L.T-68lv 
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condition thftr «uch a thing wilt not hap|>cn in any degree/’ The 
prlndptft so stated applies to all contracts* In commercial cases it hi 
applied where the commercial obiecc of the contraa has been frustrated 
by the ii\tnjsion or occurrence of an unexpected events creating a state of 
thini^s in which the rartits could not reasonably have intended that the 
contrac^t, ii<i rhey made it, shotild he operative. An exception or 
cemdition precedent to chat effect may then be imported. The result 
does not depend merely or chiefly on calculations of pro6t and loss ; and, 
as it has been more than once out, the diflicuUy lies not so much 

in the sraiement of tlv? pctndple as in it;* appUcarlon- In some cases the 
facts seems to speak for themselves In others, where the effect of the 
unexpected event has been more or less temporary, Judges of the highest 
eminence have reached different conclusions. Treating the question as 
one of construction regard be had to the nature and circumstances 
of the particular trannaccion ; and the implied term, though it may be an 
addition to the tonmet, must be consistent with the express terms and 
with the intentions ot the parties as gathered from those terms. **No 
Court has a power oi absolution’* and special care must be taken to avoid 
g new contract for thr partks. Now, what arc the facts here ! The seller 
was in deiaulc The capture was an Act of State. The capture amounted 
to a seteure of the sivlp and ut any rate a detention of the goods. The 
•hip and no doubt the ^;ood5 also became the subject of proceedings In 
prize, rhe goods did not cease to exist but there was a discontinuance 
of their availability to the parties and the delay which was likely to occur 
and did infacc occur was of long duration. The seller was deprived of 
hb gooJs for the time being Fhe charges which he subsequently paid in 
order to recover thcmi were in the nature of salvage The event was 
entirely unforeseen. At the satne time, there is nothing In the contract 
or in the nature of the transaction inconsistent with a term which need 
nor bv; larger than thk. that sitould war supervene and the vessel or the 
goods be captured by a belligerent with resulting delay the contract 
should be at an end. With that condition implied the capture and the 
delay terminated the concravt and the s.ibsequent arrival of the goods in 
Calcutta would not revive it without a new agreement between the 
parties, i he authorities show that the subject-matter of the contract 
need ru^t cease to exist or be permanently rendered unavailable to the 
parties. The tmporrauce of delay in the region of commerce is 
recognised in Mctiopoiimn Wafer [yoarJ's case,* Lord Dunedin said ; 
"An interruption may be so long as to destroy the identity of the work 
Ot service, when resumed, with the work or service when interrupted’*. 
Lord Atkinson spoke ot an interruption so great and long as to make it 

1. Meircj;>a/ittsn Water Board v. Dick, Kerr & Co, (1918) A C. 119 : 
87 L- J. K. B. 370 : 82 J* R 61; 117 L* T. 766 : 23 Com- Cat! 
148; M T. L. R. 113. 
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unreasombk to require rhe parties to go on” Lcitdi Sumner In the Brnik 
Linens cgse,1 strikes a note of warning, ”1 agree'* he says (page 454> ^in the 
importance of this feature, thovigh It tnay not be the main and certalnlv 
is not the only matter to be considered. The probabilities as to the length 
of the deprivation and not the certainty arrived at after the event are also 
material The question must be considered at the trial as It had to be 
considered by the parties, when they came to know of the causa and the 
probabilities of the delay and had to decide whar to do..*Rights ought 
not to be left In suspens:^ or ro hang on rhe chances of subsequent events 
The contract binds or it does not bind, and the law ought to be that the 
parties can gather their fate then and there. What happens afterwards 
may assist in shovving whar the probabilities really were* If they had been 
reasonably forecasted, but when the causes oi frustration have operated 
so long or under such circumstances as to raise a presumption of 
inordinate delay, the time has arrived at which the fate of the contract 
falls CO be decided. That fate Is dissolution or continuance arwl tf the 
charter ought to be held to be dissolved, it cannot be revived 
without a new contract. The parties are free'*. In another cue,* 
ScTutton, L. ].. In the Court of Appeal, expressed himself as follows ; 
^'Strictly, in my opinion, a party to a contract who claims that on a 
particular day rhe contract is abrog.ited takes the burden of proving that 
on that dav rhe inrerrupHon so serious as ro avoid the contract. To 
use the words of Lord H d^bury in rhi? cas *,’* “It would be only a question 
of evidence which one might oscertahi at that time, or wait until the 
facts had prowd it by the ot:ciirrenc<* of ch-.^se facts subsequently**. In 
the present case the ilclay and the probamliry of delay were amply 
sufficient t ;> tiic c )n :lv}^ion tha- the contract in a business sense 

perished w”^th or after th- ca -re. long before the goods arrived in 
Calcutta Nor only this ?. ">6 of the ‘ "oruraci Act only applies to 

physical impos?ibiUty and, tiercfore, dOs^« r.ot cover every case of 
frustration* Refer to rhc*se two cases'*"*^ in this connection S 9 of the 
Act, however, recognises that promises ?Tiay be implied. S. 10 of the 
Act deals with the case of a common mistake at the time of the 

T Bank line Lirniul v. CaivA > CoM 1919) A. C 435 783 L T'k B. 

.?ll : )4 Asp M. C. 37:^ : "^5 T^ L R. 130 : 120 L. T. 129. 

2. Metropoliian Wflicr BofiTfJv V Dick Kerr & Co, (1917) 2 K, B. 1 : 

86 L. 1- K. B. 675 : 81 ] P. 181 : 116 L. T. 201 ; 15 L. O. R. 
425. 

3. Benmude. v, Thames and Mersey Marine Insurance Co, (1897) 

A. C. 609 : 66 L. ]. Q. B. ^ 66 : 2 Com. Cas* 238 : 46 W. R. 
78 : 8 Asp M C. 315- 

4. Cocuktas Madhai^i, v. Narsu Yenkufi, (1889) 13 Bom. 630. 

5. Karl Enlinger & Co, v. Chagandas Sf Co, A. h R. 1915 Bewn- 232 ; 

(1916) 43 Bom. 331 : 33 L O 205 : 17 Bom, L. R. 1087. 
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tiimftcticm** as "to a matter of (fct easential to the agreement"^ Perhapa* 
a general prtnriplr of fruatradon depending on construction might be ao 
seated to cover chat. 

It is quoted in this case^ that the doctrine of frustration only appUaa 
if the disturbing cause goes to the extent of substantially preventing die 
performance of itkc whole contract; ‘ Interference leaving a considerable 
part capable of performance will not be an excuse" (Pollock on Contract* 
Edn. it), p. 305). Reference h also available in para 298 at p. 220 
of the Hailsham Edition ol Halsbury’s Laws of England* VoL 7 

4. Doctrine of **Frustration of venture" The doctrine is baaed 
not upon the cxlst»iit:e any a .ru il inipo*»sibilicy of fact* but upon the 
existence, in the circ imstances oi the case* of an implied condition. In 
order to justUy such an inference, the implied condition must be 
absolutely necessary to give odea to the cransaction which the i>arcics 
must have imendcl. Put In'he prirsoiit cs’c the existence of any such 
condition cannot be interred. When the contract was made, the 
Defence of India Act was in force end the Ciovernmcnt had power to 
regulate prices. There was no reasonable ground for supposing that chat 
power would remain a dead letter. In these circumstances, the parties 
might have inserted an express condition that the contract would become 
void in the event of the Ciovernment regulating the prices. When this 
was not done, it would be most dangerous to Imply any such condition. 
The defendants took the risk that Government action might lead to a 
fall in prices just as they took the risk that any other event might lead 
CO such a fallt The doctrine, however, w*ould not be of any asslstan:e to 
the defendants in the present case.* 

5. Act of btatc s—Before the sale could be effected in the plaintiffs' 
favour in pursuance of their contract and foreclosure proceedings 
consequent upon it, the sale of a tenant's occupancy-right, which is all 
C had, had become illegal under the provisions of S. 9 of Act XVlll 
of 1873. The circumstance that, prior to the passing of Act XVIII 
of 1873* C had contracted to sell the land conditionally on the 
mortgage-debt not being satisfied within a certain time, wdll not give the 
plaintiffs a right to foreclose after .Act XVIII of 1873 came into force and 
rendered the sale contracted for Illegal After Act XVIII became law 
the contract of conditional sale became void for illegality (S. 56); for 
there Is nothing In the law by which such a contract made prior to the 
passing of the Act will be saved.® 

I. Banwari Lai v. Shaikh ShukruMah, A. I. R. 1940 Pat. 204 (238) ; 
19 Pat. 1 : 188 I C 337. 

2* Samda Prasad Dc, v. Bfmt Nath Mallik, A. 1- R, 1942 Cal 291 * 
73 C. L ). 294: 45 C. W. N. 660. 1. L. R. 1941-2 Cal. 78. 

3. SufoiSalAsh, v. AJudhia Prasad, (1884) ^ A- W. N. (1884) 160* 
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The pcrtkK with full knawUdge of the restrictions imposed hf 
Oorernment u regards the aSircightin^t of gocds by rail, and that it amt 
itfeipoeiible without a priorUy certificate to get goods sent by rail entered 
into a contract for the purchase and forward delivery of Unseed, 
atSuming that by the time of the performance of the agreement the 
normal sute of afialrs would have returned. When, however, the time 
for performance of the contract arrived, the restrictions had not been 
removed and it was impossible for the seller to make delivery* In these 
circumstances a case w*as stated for the opinion of the Court upon the 
rights of the buyer and seller under contract. Held.* that in the 

circumstances, the contract had become void before breach and 

the seller was excused from the wformance thereof and that 
consequently the buyer w as not entitled to recover any compensation 
from the seller. 

6 ^•Forcc majeure*’:—The expression “force majeure* which, 
according to Bailhache. in this case* is taken from the Code Mapoleon 
and has a more extensive meaning than “act of God** or ‘Vis mafot**, 

though it may be doubtful whether it includes all “causes you cannot 

prevent and for which you arc not responsible^*® 

The respondent, a merchant of Madras, contracted on 10th November, 
1916, with the appellants, who are a firm in Marseilles, to ship 400 tons 
of groundnut kernels of Marseilles in the December, January, 1916-1917 
season on a C. I F. contract, the goods to be of the H. P. Brand. He 
booked the necessary tonnage on the S. S Seapool, a vessel bur it was 
commandeered by the Government on t-lth November for purposes 
connected with the vvar. In spite of his best endeavours, the respondent 
was unable to obtain accommodation for this cargo on any other steamer. 
He. therefore, wrote on 22nd December, 1^>16 and 1 Ith January, 1917 to 
the appellanrs pleading force majeure and asking them to consider the 
contracts as cancelled. The appellants refused to do so, rejecting the 
plea that this was a case of force mrifcure and suggested trying other lines 
and other ports. The respondent tried all rhe shipping agents in vain. 
He then made a proposal that he should endeavour to work off old 
contracts by shipping a portion of the goods contracted for under old 
contracts along with the portion of the goods to be supplied under new 
contracts, but the appellants only treated this as a virtual admission of 
bis liaWicy and an attempt to dimlrdsb Vv\s debt. They were unwVlUng 
to accept the proposal exactly as it was offered and it fell through. 
There was no extension of the time for performance for an indefinite 

L fCunjtkii Monofun Doit v. Durga Ptasad Debi Prasad, A* L R. 

1920 Cal. 1021 : 24 C- W- N. 703 ; 58 I C 761. 

2* Mfltsoiikii, V- Pfifjifium Sf Co, (1915^ I K. B. 681 ; 84 L. j. K B. 

967 I 20 Com. Cw-252 : 113 L T 48 
3. Abraham Giibn9> v. Ron^oy Oolabroy^ A. L R. 1921 Cdi, 

305i 33aL.J* 151:63LC267. 
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pmloi by mucuflt tgreement. In the end they put the respondent into 
Court. If may be noted in this connection that both the standard 
coRCtact fotmi in use by the parties ( Exs A and 1 ) contain force majeure 
clauies. Ex. I menrlomi two kinds of force majeure which would render 
the contract null and void except kq far as it had already been partly 
performed. One is prohibition of export of the article from the country, a 
Second is blockade, and there are others not mentioned. Such are cases of 
/mce maieutt^ preventing the execution of the contract- Ex A is mote 
explicit, as it enumerates war. revolution, strikes, eplicmics as well as other 
unforeseen circumstances which might prevent the goods from reaching 
the port of embarkation or from being shipped or despitched and so 
would render the contract void, field,* that the term force majeure which 
is borrowed from the 'llode Mapoleon has received interpretation In 
several decisions of the English (Courts in recent years. In an English case* 
Mr. lustlce Bailhache after considering the definition given by an eminent 
Bdglan lawyer of force majeure as meaning “ca*,!ses you cannot prevent and 
for which you are nor responsible*’ a definition which would certainly 
include inability to obtain tonnage ow^-ng to war conditions prevailing in 
the port or ports from wdilch the goods were ro he despatched — himself 
gave it a more restricted meaning In his opinion force rrareure would 
include strikes and breakdown of machinery but nor had weather, or 
football matches, or s funeral. In another English case® Mr. justice 
Me, Cardie observed :—“A force majeure clause should be construed in 
each case with a close attention to the words which preceed or follow it. 
and with due regard to the nature and general terms of contract. The 
effect of the clause may vary wirh each instnimenr** In this English case^ 
the fact that British ships were no longer available by reason of the w^r 
for carriage of wood pulp from Canada to Grimsby in England \^'as held 
to be a hindrance to the performance of a oimtract for delivery of pulp 
and came within the meaning of the force majeure clause in the contract 
under consideration in that case. If the hindrance was Insurmountable, it 
would amount to prevention, w^htch was another term used in the 
contrac twhich would, relieve the sellers from liablUtv. and the C-ouit of 
Appeal held that the arbitrators were accordingly lustlfied in finding 
the sellers not liable, in the present awe the matter is .simplified by the 
fact that the expression 'Yoice maieure'’ does not stand alone, but 

1. Edmund UendU, v. Edgar Raphael Pfudhomme, A. I. R. 1925 Mad. 

626 : 4a M. L. J. 374 : S7 I. C. 681 48 Mad, 538. 

2, Moiseiikis. v. Prieitman and Co, (I9l5) 1 K- B. 681 ; 84 L J. K, a 

%7 : 113 L. T. 48 : 20 Conv Cas. 252 : 13 Asp, M, C- 68. 

3. UbsuMpin, V, Crispin, (1920J 2 K, B. 714: 89 L j. K. B, 1024 ; 

25 Com. Cas. 333 : 64 S. J* 651 . 36 T. L. R. 739. 

4, PitUf Dim and Sons, Led, v. Henderson Craig and Co, Ltd, (1919} 

21C.fi.778;87L.MCB.683 ; 118 LT.328:23 Com. Cas. 
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ebeckimiii which k oorurs in E»» A and 1 comatm esample$ of whae 
wia Intended to be conveyed by the term. War b one of the 
examples and the word et cetera at the end of the enumeration denotes 
that there arc others. It was held further that in all cases* it is not 
sufficient for the contracting party to point to something in the nature 
of a foTu maieurt and seek to escape Itability. It is absolutely necessary 
to go further and establish by satisfactory evidence that the circumstance 
or occurrence which is called/orce majcufc was the real cause, which, 
to use the language of the contract in question, prevented the perfor- 
mance of the contract In such circumstances when a comcnerclat 
man finds himself face to face with an upsectlng of his plans and 
calculations brought about by force majeure he is not bound to prove 
more than that he made his best endeavours as a man of ordinary 
prudence would and should, who was anxious to procure some tonnage 
for himself in such circumstances. 

7. Principle of ^'commercial impossibiltty’* The defence of 
Impossibility of performance is irrelevant, unless the defendant shows that 
no vessel was available for shipment of the goods, on the theory that 
even if a single boat was procurable, the defendant was bound to load 
the cargo therein, however, abnormal the terms dictated by her owners. 
The contention In substance is that ImpossibiUty of performance of the 
contract is a valid defence, only when it is attributable to physical or 
legal prevention and not merely to economic unprofitableness. In support 
of this position, reliance has been placed upon this decision^ where It is 
held that the mere fact that freights had arisen so high as to prevent the 
defendants from performing their contract at a profit was no excuse for 
non-performance of their obligation. Now, It may be assumed as the 
general rule that a party who has made an absolute promise is not 
discharged from liability, if it afterwards appears that it U impossible for 
him to perform the contract even though this is not due to any default 
on hta part; for, as has been said, It is his own fault if he runs the 
risk of undertaking to perform an impossibility; In other words, 
impossibility as an excuse for non-performance must, as a general rule, be 
a physical or legal Impossibility and not merely an impossibility with 
reference to the ability and circumstances of the promisor. The appli* 
cation of the principle that ‘‘commercial impossibility'*, that is, extreme 
and unforeseen cost or difficulty of performance, is no excuse for 
performance, which has been rccognUed in well-known cases, such as is 


!• Bbtk 9 Co, V. Richards Turfiin 9 Co, (1916) 114 L. T* 753 ; 
85 L Q. B. 1425. 
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(Uuitrited by arising out of commercial transactions during the 

mctne war« which tend to show that the Courts will not regard marc 
economic unprohtableness as equivalent to impossibility of performance* 
Thus, in Tenants* where there was an express provision for discharge of 
the contract in the case of shortage of supply of the article agreed to be 
solid, the House of Lords was of opinion that a rise of price would 
not in itself constitute a hindrance to delivery within the meaning 
of the condirton- 'Ihls case was followed in Dixon* where it was 
held f]»at it was not shortage of tonnage, but commercial unprofitable*- 
ness, which ma le the. seller refuse delivery of wood pjlp, as ships were 
obtainable to carry such pulp at an additional freight. In the case of 
Instone'^ where a contract ior the sale of coal to he delivered in monthly 
qualities, provided tl.nt in case of war or other hindrance intervening or 
interfering or afiecting delivery, the sellers could suspend, either in part or 
in whole, any deliver! -s under tlu! contract, Bailhache, ]. held that the 
mere fact ot a rise in the price oi coal owing to tUc war, did not entitle 
the sellers to suspend delivctics uf it, as suiTicieru coal was procurable ot 
an cnluinced price. The sam: vui-w was ajopred in this case.® But it l« 
important to r>otc that the rigiiity ot the rule that an express 
uncondirioiKil contract is nor. g;"n'.Tu!lv Jisi )lvod by its performance 
being or becoming quite impossib'e in iacr, by reason of particular 
circumstances, has been relaxed, and exceptions have been engrafted 
thereon on grounds explained by Hannen, J in the case of Budy.* Since 
then, during? the recent war, the doctrine of trustraiion of adventure, has 
been a on older tlworv of impos.siKhry of performance which 
it has greatly developed under the guise of reading “implied terms’* into 


1. Broun. V Royal fnsuratjce Co. { E &*. E. S53 : 2S I- J. Q. B. 

27,>. 120 E. R. DJJ : 5]ur (M S) 1155, 

2. Junes V. St. Mns College. (1800) 6 Q. B. 115 : 40 L- J Q. B. 80 : 

IV W. R. 276 ; 23 L. T. 803. 

3* Thorn, V. Mayor of London, (1S76) I A C. 120 ; 45 L ]• Ex. 487 r 
24 W R. 932 ; 34 L. T, 545. 

4. Hong\ong Dock Co, v- Necherton Shipping Co. (1909) Rectle 
S. C- 34. 

5- Tenants, v. Wilson, (1917) A. C. 495 : 86 LTK-B. 1191 : 23 Com. 

Cas. 41 33 T. L. R. 454 : 61 S J 575 
6. Dixon, V. Hendarson, (1918) L. T. 63d 

7- Iftsione and Co, v. Speeding Marshall & Co, (1916) 32 T. L. R. 202 ; 
851. J. K.B. 1423 : 114 L T. 370. 

R Kail EiiUngcr & Co, v. Chagandas & Co, A I. R. 1915 Bom.232 ; 
40 Bom. 3Ql; 33 I. C. 275 1 17 Bom. L. R- 1087. 

Boily.v. De Cr«pigny, (1869) 4 Q. B. 180 : 38 L ). Q, B, 98 * 
I? W.R.494: 19LT. 681. 
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awititctt. Tlie portion it luddly by lord Lor^bouni in thii 

ea«eJ "When our Courts have held innocent contracting rante aliHioiyad 
from further performance of their promises, It has been upon the ^roijirtd 
that there was an implied term In the contract which entitled them to be 
absolved* Sometimes it is put that performance has become Impossible 
and that the party concerned did not promise to perform an impossibility 
Sometimes it is put that the parties contemplated a certain state of things 
which fell out otherwhij. In most oi the cases it ii said chat there was 
an implied condition in the contract whi^rh operated to relctise the 
parties from performing it, and in all of them that wa:; at bottom the 
principle upon which the Court proce?dri :t is the true prin^Mple, for 
no Court has an absolvine: power, but it c-in inter from nature of the 
contract and the surroun'di")g circum^nnc's rhi: a condition which not 
expressed was a loundation on which t: particj; This 

tendency of th-: Courts'.J> cd.c: to v;h.ir U con^'-civ-.-.i by ihen'i to 
have been the true intention oi th.e parries i'? illijr^rrarcvi by rv.ore one 
decision relevant in the circ .irnsranco’i \ i the present T here Is 

obviously much good sen^e in r'ne obs,Tv;tci:n of M.vule, J* 'v\ rhe ca»cof 
Ma55.® “In matters of business, a thing is stid to be impO'^5^ible when it Is 
not practicable, and a dtirig is impracucable when it can orvly be done at 
an excessive or unreasonable cost. .-V m in may be said to have lost a 
shilling when he has dropped it into deep water, though it Height be 
possible by some very (?>:pcnsive contrivance to recover it'*. This 
common sense view was expressed by Crution, in this case® wd'^ere he 
held that a rise in freights may he evidence of a shortage of sldps within 
the meaning of a cl^v-ise in a cofuracr conf.airung that expr *‘-?.ion. To the 
same effect are tlve observritions of BulhacVw., } , in this where he 

points out that a rise in freivnts mtv be e pd-v^'aleat to su.:h a scarcity of 
ships as to amount to physictl impossibility ‘The qucsri,>r» to be first 
decided is whether a rist in freights due ro an excepted cavssc, in this case 
war, can ever amount to prevention of fulniment of a contract to deliver 
oversea goods ? It can be opined that there may be such a rise in freighti 
due to war as to entitle a seller, who has to pay freight, ro say that he 
was thereby prevented by war from making delivery. The 
expression ‘rise in freights* in this connexion, and in this case in 

1. Tamplm Suamihip Co. v, Anglo Mexican Feiroleum Products Co, 

(1916) 2 A. C. 397 • B5 L ). K. B, 1389; 32 T. L. R. 677 : 

21 Com Cas. 299 : 115 L, T. 315* 

2. Moss, V. Smith, (185C) 4 C, B. 94 : 19 L, ]. C. P- 225 : 137 E. R- 

827 ; I4 !ur 1003^ 

3. Scheefn/aart, v. North, African Coal Co, (1916) U4 L. T. 755; 

85 L. I K. 1389. 

4. Bolckow Vaupian Co, v. Componta Minera, (1916) 32 T. L* R. 404: 

114LT. 753: 85 L.J.K B. 776* 
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fpMurdadiar# retUt mcAm that war haa cauaad a icardty of thipa for 
commetiiiat purpoiea of which the riae in freights h at once 
the algo and meaiure Scarcity of ahipa due to war and Hie 
of frdghta due to war are toerchangeable expreaaionat but aa the thing 
that matterf to a teller woo to seeking a ship to enable him to make 
delivery to the price he must pay for heT» he more usually speaks of the 
rise in freights. It would simplify matters to say that no rise In freights 
can amount to prevention of performance! but it to impossible in a case 
where a rise in freights due to war connotes scarcity of ships due to 
war. Suppose that all British ships were commandeered by the 
Admiralty, leaving only neutral ships for private commerce. In such a 
case a seller might trucly say, “war has prevented my chartering’*! and 
it would be equally correct for him to express himself as being prevented 
by scarcity of ships or by a rtoe in freights, a rise which in such a case 
would of course, be enormous. Prevention in a commercial sense is 
sufficient, and what Is prevention in that sense is a question of degree 
which could theoretically be expressed either in terms of tonnage or 
freight, but for practical purposes can be most intelligibly stated In 
terms of freight*'. This decision was affirmed by the Court of Appeal.* 
The circumstances of the present case attract the application of the 
principle just enunciated The evidence proves conclusively that there 
was such a shortage of tonnage owing to the decision of the Dutch 
Shipping Companies In java, that exports came to a complete standstill- 
There were no transactions to record and business was for all practical 
purposes totally suspended. This is sufficient to constitute prevention 
of shipment and such prevention was atcribut;able to “causes or 
occurrences beyond control of sellers”. ■ 

8. Determination of a contract impossible of performance 
PUinctfi agreed to purchase in April 1914 certain cases of Belgium glass 
from defendants, agents of an Australian firm. The contracts were 
c. i. i, c. 1, Madras and were shipped on board a German ship at 
Antwerp. While the vessel was on her voyage, war broke out between 
Great Britain and Germany.. The ship was condemned as a prize at 
Colombo, but she was allowed by the Government to proceed and 
discharge her cargo at her destination, the Government undertaking 
to give delivery to British subjects who were entitled to receive delivery 
of the cargo on board the ship. The plaintiff sued for breach of 
contract by the defendant, on the failure of the latter to deliver the 
goods, HeiJi* that as the bill of lading at the time of delivery contained 

h Bolcfcow, V. Companin, (1917^ 33 T. L R. Ill: 86 L J. K. B. 439: 
115 L- T. 745, 

2, Eteklel Abraham Gubray. v. Ramiusroy Goiobn^, A. 1« R. 1921 Cal. 
305: 33 C. L. j. 151:63 L C 267. 

X P. Tfiimwaningwih, v* D. K. Pania 9 Co, A. L R. 1918 Mad* 322 ; 
43l.C.673:33 M. LJ.410. 
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a cocMce that wtt iUagd and umnforceable» to tender waa bad and 
that, on the outbreak <rf the war, the contract heetme void and 
incapable of perfonnance. That teema to be the effect of rhi* decMon'* 
and the very izmructive Judgment* of Scrutton, J. It has oem been 
doubted, tlnce it waa pointed out by Wllles, J., In thia caie* that to 
enter Into a contract of affreighment with an alien enemy la trading 
with the enemy and on the outbreak of wax such contractt become void 
and incapable of performance This case Is admittedly Indisttcuiaishable 
from the Calcutta casc,^ Practically, the same conclusion has been 
arrived in Bombay in a very exhaustive judgment* of Beaman, h 

It is clear from the language of the contract and having regard to the 
course of business and the stipulation as to the non-arrival of the 
steamers, chat the defendants were only bound to make deliveries out 
of the lots consigned to the defendants In the ordinary course of business 
by the steamers and arriving therein, and that they were not bound to 
make any such delivery on the arrival of the steamer without having 
on board any such goods consigned to the defendants. This being the 
interpretation ot the contract, as the goods had not arrived before 
the coming into torce of the proclamation of 9th September against trading 
with the enemy, the effect of that proclamation was to render the 
further performance of the contract illegal, as It would admittedly 
have been impossible for the defendants to take up the goods and pay for 
them and to put an end to rhe contract. Refer to this case* for the said 
view. The case may also be disposed of on another ground. The ‘‘Barcnfels" 
and her cargo were captured in October 3914 as prize of war and taken 
into Alexandria for condemnation, and they were subsequently 
condemned as prize of war in September 1915, a condemnation 
which related back and divested rhe owners of the goods as 
from the date of seizure. Refer to these cases*"*^ in support of the view. 
Under the contract the defendants were not to be responsible 


1. Amhold Karberg & Co, v- Blythe Green, Joardain & Co, (1916) 

1 K- B. 495 : 85 L. ]. K. B. 665, 

2, Amhold Viarherg & Co,v. Blythe Green, hardain & Co, (1915) 

2 K. B. 379. 

5. Esposito, V. Bonfden$ (1857) 7 El* & Bl. 763. 

4- Madhoram Hutdeodass, v. G* C. Sett, 40 1. C. 383 : A* 1. R. 1918 
Cal 830 : 45 Cal. 28 : 26 C. L. J. 62 ; 21 C. W. N. 670. 

5, Marshall 6f Co, Naginchand Phul Chand, A. I. R. 1917 Bom* 
182 ; 42 Bom. 473 : 18 B. L. R. 915 : 37 L C. 644 
6* Odessa, (1916) A. C. 153: 85 U J. P. C. 49. 

7. Zamora. (1916) 2 A. C 77- 
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Ibf iiipply of goods if itetmett did not come co Midras or 

Midooi, and these Keafttert deatly were the **ocher iteemecs**, by 

which three cotisigomenu were coming out. in these circumnancet, the 
CMpiuH of the "Baren/eh** which must haire been one of the possibilities 
eontempUced, relieved the defendims of liability under this clause and 
put an end to the contract so far as this particular consignment 
Wat concerned. And it seems Immaterial that some six months 
later the ship and catgo were tent out to Colombo^ Madras and 
Calcutta by bailees from the prise Court who landed the goods in 

question, which were consigned to Tuticorin at Colombo, and did not 

forward them by transhipment to the defendants, the consignees at 
Tuticorin. There wm no certificate of release from the prise Court in 
respect of these goods which at the time were being proceeded against 
for condemnation and the only terms on which the defendants were able 
to obtain delivery of them was by depositing a sum amounting to twice 
their invoice value and by agreeing that, if the goods were condemned, 
as happened, this sum should be treated as the sale price paid to the prize 
authorirlea as vendors It cannot be said that the defendants were under 
any obligation to purchase these goods at a greatly enhanced price from 
the prize authorities and make them over to the plaintiff, and the 
plainciS*8 claim in respect of these casks falls.' 

Since the performance of the contract became wholly void on account 
of the outbreak of the war with Austria and as by virtue of the Royal 
Proclamation issued on Sth August, 1914 and 12th September, 1914, it 
became unlawful to trade with the enemy the suit of the plaintiff for 
recovery of the goods could not be maintained. S- 56, Contract Act, seems 
to be perfectly clear on the point.* 

A lease of a dry dock contained a covenant that the 
lessee should Insure it for the lessor's benefit, but the 
covenant contained no limitation to suggest that the insurance 
was only to be effected at the current premium and where the additional 
structure added to the dock by the lessee caused the insurance Company 
to decline but there was nothing to show that higher rates would not 
have effected the insurance, no question of impossibility of performance 
of the covenant arose In the case With regard to the impossibility of 
its performance few words need be said. There is no phrase more 
frequently misused than the statement that Impossibility of performance 
excuses breach of contract. Without further qualification such a statement 
is not accurate ; and indeed if It were necessary to express the law in a 


I. Bangfiy Abdul Ratuck Saheb, v. fChnndl Roo. A* t R. 1918 Mad* 

515:41 Mad, 225: 401. C. 851. 

2 * S 60 V(HMg(ee Saknlcband, v. Mahomed NosHfuddln, A* L R. 1918 
Mid. U24:32M.L.J.146:40LC. 526* 
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tecicecice» It would be mote met to »ty that pteebdf the oppotite wee 
die teti rule'^ 

The retpondenti were genenl mercbtnti cerrrlnt on butioesf «the 
port ol Spein« Tcinidtd. The eppellentt were ihip ownm fneorporeted 
In the United Kingdom with their head^ffice in Londm and with branch 
oficea at Port of Si>ain, Trinidad and New York, U- S- A, They were 
members of a shipping conference in which certain ship owing Companies 
had mutual arrangements for fixing uniform freight tariffs. These 
Companies before 30th October» 1917 allowed rebates on freight to 
traders, conditional on their shipping exclusively by steamers belonging 
CO the members of the conference. The tariff remained in force without 
any alteration until 30th October 1917 when the appellants gave notice 
to discontinue the payment of rebate on the ground that they had been 
rendered illegal as regards shipment to New York under the provisions of 
an Act of Congress of the U- S. A which was approved and had come 
Into operation more than a year previously on September 7, 1916* The 
respondents sued the appellants for rebates on freight paid for carriage 
of goods from Trinidad to New York The appellants claimed exemption 
from liability on the ground that under the Act of Congress of the 
U. S. A. referred to above, the payment of the rebates would render the 
appellants liable to heavy penalties. that the contracts under which 

the rebates claimed are contracts between British subjects made In 
British territory and, therefore, to be governed by British law. It is clear 
that the lex loci contwetus w^aa British and that no such question arises as 
in thb case.^ By British law there is no illegality in a rebate agreement 
such as was made between the appellants and respondents The 
contracts have not been frustrated or rendered impossible of performance; 
on the contrary the goods have been landed at New York the freight In 
respect thereof have been paid and all conditions have been fulfilled 
which apart from any special defence founded on the Ace of Congress, 
would entitle the respondenu to claim payment But the allegation by 
the appelianti that the payment of the rebates would render them liable 
to heavy penalties under the Act of congress of the U. S. A., was no 
defence to the action irrespective of the correctness of such an allegation* 
Whatever may be the true construction of the Act of congress appellants’ 
refusal to pay the rebate could not be supported. 

Trading with the enemy no doubt became unlawful but sale of 
German goods was not unlawful. There is evidence that there was some 


I, Grant Smith and Company and McDonndl Limited, v. Seoie 
Comtmetion and Dry Dock Cimpany, A. I. R. 1919 P. C, 

L Tymiddd Shipping and Tradmg Company UmUed, v. G, R Alston 
and Company. A. I R. 1920 P. C 117. 

X In « MIsfoitfi Suanuhip Co, 42 Qu D. 321. 
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KOckofepfom iitn In Bombty mtttUe for itle but tt t very hi|(b ptiee^ 
HiedcUveryvii neither impon&le nor impmctlcable in the ordintry 
lenie of the term. The performance of the contract on the part of the 
defendant! no doubt became very otietoui. as there wai alto not 
sufficient stock in the Bombay market for the requirements of all the 
mlUs. Mere difficulty or the need to pay exorbitant prices does not 
bring the case under S. S6, Contract Act, as pointed out in a Bombay 
case.’ The contention is not sound that after the war the contract 
became void by reason of its performance becoming impossible within 
the meaning of S. 56* Contract Act. The defendants unconditionally 
undertook to perform the contract. 1 hey did not qualify their liability 
by using suitable language * 

The Court of appeal must not act capriciously, but must be guided by 
some judicial principle. The law will excuse a man from doing that 
which he could not possibly perform irnpotenlia excusai legem. In acting 
on this principle the Court will not, however, take Into account any 
situation which has rendered the performance of the condition impossible 
and which the man has brought about by his own acts and omlstions 
with complete, knowledge of the consequences that will ensue.® 

The defendant Bank agreed with the plaintHf to ship from London 
12 bars of gold per week, the first shipment to take place on the 17th July, 
1914. Only one shipment arrived, The consignments of the 24th and 
31it July were not shipped owing to the mutilation of a telegram and 
the Bank acknowledges its default In respect of these consignments. 
Further shipments did not take place owing to the outbreak of war, and 
the question before the lower Courts was whether the defendants was 
absolved from his liability to perform his contract by the provisioni 
of S. 56 of the Indian Contract Act Held,^ that the Court is In 
agreement with this judgment' In that case the defendant had 
contracted on the 24th July, 1914 to supply freight for 1,000 tons of 
manganese from the Port of Bombay in September i914> Subsequently 
owing to the outbreak of war no freight was available In Bombay and 
the contract was broken and It was held that physical impouibility must 
go further than mere difficulty or the need to pay exorbitant prices 
and, therefore, as a last resort it was the defendant’s duty to purchase a 
ship to fulfil the terms of his contract. This Bombay judgment' lays 
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Karl Ettlinger & Co, v. Chogandas fiT Co, A. 1. R. 1915 Bom. 232 : 

17 B. L R. 1087.40 Bom. 30!; 33 I- C. 205. 
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dbwn the l>w conrecd^ and It mott apptictble to the present aMt 
and« therefore, ft w« the dutf of the Bank to endeivour to obtain 
at any price In the London lutrkei:. The Bombay judgment* was 
followed in Nagpur • The respondent urges first that the parties to the 
q>ntracc did n k conremplsce the o itbreik of war and the cessation of 
ordinary dealings in gold In London itutket There is no forces 
however, as the respondent agreed tincondirionally to supply the gold. 
Reference was made to this Bombay case * in which a contract was held 
impossible of fulfilment on account of the outbreak of war In that 
case, however, the contract hi suit became illegal and the defendant 
being Oerman subjects and their local manager being interned at 
Ahmadnagar, it became physically impossible for rhem to perform the 
contract. This Madras case* was relied on as an authority that the 
word “impossible’* us.*i in S. 56 of the Contract Act includes also cases 
of practical impossibility, but this judgment docs not assist the 
respondent, as there is nothing to show even the practical impossibility 
of obtaining gold bars In London at a price. This Calcutta case* was 
also referred to, but this judgment also does not help the respondent. 
It is. therefore, heLi that mere iitficulcy in obtaining bar gold in London 
ftom the 4rh .\uaiist till the middle of October or even imposiibility to 
obtain it in the market at roe ordinary rates docs not absolve 
the defendant-respondent from tulfilllng his contract. 

Defendant coficrtccel with phiintiif!* to deliver certain bags ol'Hcc. 
The contract coric«,:mplated delivery by railway waggons* As a war 
measure the tio'/jr an ear had impose i “waggon rcacrictlons”, “p^'l^^flty 
certificates’* all over the IVesiJency, and this interfered with the free and 
easy transport of rice. The existence of these restrictions was welLknown 
to all the parties- Owing to the shortage of waggons on account of the 
enforcement of the rules the defendant was not able to perform hit 
contract and pleaded impossibiltty ol performance as a defence to the 
suit. Held,* that as pointed out in this and so, on the facts of this 
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esKf tfiere b no reason why the law riwuH Imply an abaolute obligttbm 
to do that which the law forblda. The reasonable view ci the otmttacc 
In thli case Is that the seller agreed to supply die ivomlied number of 
bags of rice if after using best endeavours he was d>le to secure die 
tiecessary number of waggons. The obligation to perform the contract 
was not, therefore, absolute, but Impliedly conditional. By the common 
law of En^and a man who promises without qualification is bound by 
die terms of his prondse. If the pardes do not mean didr agreement to 
be unconditional, it ia for them to qualify it by such condidon as diey 
think fit- The rigour ot this absolute rule had been gradually and very 
considerably relaxed by the recognition of the "doctrine of the implied 
term" by which, on the ground of Impossibility pardes have been excused 
from performing their contracts by relying on condldons which may be 
implied from the nature of the contract and the surrounding 
circumstances, it does not appear, u observed by Sir Frederick Pollock, 
that the law embodied In S. 56 is materially divergent from English 
doctrine. 

The contention was backed by a reference to two English cases'*'* but 
a clear line of disdnction can be drawn between cases of physical 
Impossibility of and mere difficulty in, carrying out a contract. In the 
present case* certain persons entered into a contract to supply ghee to 
Officer Commanding F >upply Depot and Inspire of the fact that a part 
of the source of supply was cut off by the action of the Oovemment, they 
elected to make tenders to the Supply Depot, and did not at the time 
suggest that the contract was void. Held.* that any option that they 
might have had of declaring that the contract had come to an end Is 
waived, and so they are not entitled to a refund of money deposited by 
them under the terms of the contract. They can, therefore, derive no 
advantage from the principle laid down in this case * 

The defendant wanted his bales of cotton to be carried from M to K. 
On IStb June 1942 there was an agreement between the partlea for the 
transport of 114 bales and the defendant paid Rs. 10 as earnest money. 
On 17th June there was another agreement for transport of 103 bales of 
cotton on the same terms. The plaintiff was served with a notice by the 
defendant on 2nd July 1942 calling upon him to carry the remaining 161 
bales of cotton Immediately the ^aintiff replied to the notice of die 
defendant and stated that he wu not In a position to fulfil die oontcact 

1. E Holton & Co. V. Chaduriek & Taylot, (1918) 34 T. L. R. 230. 

2. Woodfidd Steam Shifipbig Co, v. J. L Thom|won 6t Sons, (1919) 

36T.LR.43!64S.J. 67. 

3. Gmdtt Singh, v. Stenun of Suae, A. I R. 1931 Lah. 347* 

1301. C, 772. 

4. Phoenix Mitts Ltd, v, Modfwiuu Rnpehand, 69 I. C. 9. 
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<m uacount of the Jfact that the trucks were requiiidcmeci by the 
Secmanr, Provtectai Transport Auchottey. Helil that chetc was a 
£rustrath>Q of the contract on account of the drcumsunces beyond the 
control of the plaintiff and the contract for carrying 161 bales of cotton 
was not capaUe of performance* see this Madias case* in this connection. 
The plaintiff has not oommirted any breach of contract and is not liable 
to pay any damages to the defendant on account of the failure on the 
part of the tdaindff to fulfil the contract on account of the circumstances 
beyond his controL 

9, Effect of contract becoming impossible S’^The respondent 
having obtained the arrest of his judgment-debtor in execution of hia 
decree against him, the latter applied to the Court executing the decree 
for stay of exeaition on the ground that he had applied. 7 he judge there¬ 
upon directed him to apply for stay either to the trial Court or to the 
appellate Court, took security for his appearance when called on and 
fixed the 2Sth October 1921 for his appearance- On that date the 
judgment-^lebtor and one of the sureties failed to appear. The other 
surety appeared and stated that he was unable to produce the 
judgment^debcor because he was In jail for a criminal offence. HeW,* 
that in cases like the present one the happening of the specified event 
is not merely collateral; the sureties undertake that the event shall 
happen, that is the principal promise; the promise to pay a sum of 
money is a collateral promise and is an agreement, to compensate the 
promisee In case of a breach of the principal agreement on the part of 
the promisor- Consequently, the case falls under S. 36 and when it 
becomes Impossible to perform the principal promise the whole agreement 
becomes void In the present case though the judgment-debtor did not 
die as happened in these cases^^* the performance of the sureties* 
principal promise, that they would cause the judgment-debtor to appear 
In CotitC on the 25th October, 1921 became Impossible and, therefore, 
the whole agreement became void- The lower appellate Court's 
assumption that at the time they executed their bond they anticipated 
that the judgment-debtor would be convicted of a criminal offence and 
he sentenced to imprisonment is not based on any cviicnce- 

1. Noorbttjc Mohmoodbux Musalman, v. Kalyandas Jugaldat Gt^ahi 

Mode, A -1 R. 1945 Nag. 192 ; 1945 N. L ). 267 ; L L R. 1945 

Nag. 475. 

2. GunAroa v. SuWwya, A-1- R. 1927 Mad. 89 : 99 L C- 459. 

3. Moung Kjwt, V. Mmutg San Tin, A. 1. R. 1925 Rang- 26: 

4 U. B. R. 99: 1 But. U J. 236 : 701- C. 870. 

4. fCfflsIinan Nojflf, v. Iftonom Noyav, 24 Mad. 637. 

5. hlabhx Cfitfndtd, v- Mirtimjog Bomi'k, 41 Cal. 50 ; 19 J. C. 981 ; 

n a w. N. 124 K 
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The plulntifls putchaicd the right to collect toll at two toll gates 
from t District Board Fhc Government pmed an Ordinance that 
food grains etc,, shoull not be transported, lit consequence of this 
Ordinance the traffic in food grains, etc,, was entirely stopped. 

The plaintife natttrally suffered a loss on account of the 

Stoppage of the traffic in fo<.>d grains, etc. field,* that the 

contention on behalf of the apj^ellant that the contracts did not 

become wholly Incapable of performance is a sound one. When the 
pUintlft purchased the right to collect tolls at these two places they did 
not rely merely upon the carts containiTig food grains passing along the 
reads- They must have, expected carts of all kinds to pass through these 
coll gates ; and from the collections at the two toll gaturs, It appears that 
a number of carts passed through these toll gates Here it cannot be said 
that the contract to collect tolls at these toll gates became impassible by 
reason of the Government passing an Ordinance. In order to relieve the 
plaintiffs of their lUblUiy under the contract, the performance of it must 
become impassible as in a case where the right is to collect the tolls for 
the passage of traffic on a bridge, if the bridge is washed away by a flood, 
it may be said that the performance of the contract (the collection of the 
toll) becomes impossible by reason of the bridge being washed away- 
Here no such thing is alleged or proved, However this English case* 
may be referred to In which it w»as held that, when a portion of a 
contract w*as capable of performance, the contract did not become void 
or unenforceable- 

The plaintiff sued on the allegation that the defendant executed 
and got registered a sale-deed In favour of the plaintiff, conveying to 
the plaintiff plot 21 In the Cantonment of Allahabad in consideration 
of the payment of Rs. 4,000. The. dcfetjcc was that possession had 
been given to the plalntlfi. Held,® that the legal rights of the plaintiff may 
be regarded from the different angle of vision, vii., that the sale at' the 
rightaof the defendant was conditional on the sanction of theC'antonment 
authority and that, subsequent to the execution of the sale-deed, 
the sanction of the Cantonment authority has been refused- It is, 
therefore. Impossible for the defendant to transfer his rights as a 
lease^holder, because c)\e Cancvinment authority has refuaed to allow him 
to transfer thoae rights Accordingly, the case comes under S. 56, para 2. 
Refer also to illustration (d) of thii section which states that a contract 

1. PresidenK of the District Board, South Karuiro, v. G. Santhoppa Noth, 
A. I. R. 1925 Mad. 907 ; 86 I C. 362. 

2- Heme Bay SttamlHHU Co, Ltd, v. Hutton, (1903) 2 K. B. 683 : 
72 L. K. a 879 ; 89 L.T 42? : 52 W. R. 18J ; 9 Asp, M. C. 
472: 19 T. L-R.680. 

X h W. Thomas, v. Hanuman Prasad, A. 1 R, 1929 All, 83?: 1929 
A* L. 1- iU2 : 122 L C 675. 
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to take In cargo to a foreign port become* void when war is declared* 
Therefore, the aalc-i&oJ in suit is void; but ii it he rK>t vovi it can he 
rescinded under S- 35, Specific Relief Act. 

The petitioner was the t enant ot the respi>ndent under leavSe ot certain 
lands for 7 years trom I5th liily at Rs. 350 a year, the rent being 

payable on I5t}> January eaci) year fhe petitioner went into {x>s*ession 
and in October ‘>24. as is vvclMcnown, o'v'mg to the devaatating floods, 
the land was sevi;7rely injured, that Is to say, the irrigation sources were 
impaired and the iand was sUted up The petitioner seems to have 
made some represcntcitiona to the landlords In respect of this damage 
to the land, h it he paid the rent as usual on 25th January 19^ u The 
landlord's are said to have promised to do certain repairs to tlic land 
which it is said v ould cost about Rs 400. The landlords dii not do 
the repairs. The tenant, however, occupied the land till May 1*^26 
when he ddinkeiy threw up me lease and vacated me land which the 
landlord gave to somebodv else. HeU^ that it is said that the 
petitioner is entitled to tctvise to pay rent on the gro\md that wdiat he 
contracted tor has been destn’ived under S* 56, Contract Act. 1 his is 
not so because on reading the evidence at great length, it appears that the 
land could have been pin perf jttly ri;?hc for an expenditure ot Rs 40(\ 
If seems, therefore, that in such rirrumstancef; t!v’ petitioner Is liable to 
pay tor the complete.' vear. .is the ren< is annual and not 

subdivided. 

Where a contract hecomc^i impoaslhU; ot ptrriormance due to super¬ 
vening causes boon 1 tiu- control of the panien, the contract becomes 
void under S 56. C\i'itracr 

10 Effect of a weeuritv bond ; —A stcurlty bond in essence is no 
more than a contr.act cniorced by the C'ourcs unless tlierc is some reason 
why it should not be so tntorcecl.^ 

11 Etfect of incurable diseases on marriage contract The rule 
enunciated in these cases^'* may be bri'*flv formulated where syphilis 
is contracted, prior to but was not known to exist at the time that the 
contract to marry was entered into, or \v'u<^rc such disease was contracted 
subsequent to the making of the contract to marry, bur through no 
wrongful act of the defendant, its exbtencc furnished a g<K>d defence to 
an action for breach of promise, h is to be observed chat in both the 

1. Swuwappa v. Ramasuatni Ayyai, A. i. R 1929 Mad. 57*^ 

118 1 0 79 

2. Nonioyya Scuy, v. (Jannadhafayya, 11 Mys. L. J. 8K 

3. TfcokAt Dott, V. Ram .StngK, A. I. R 1928 Lah. 61 108 I, C. 376. 

4. Kuttler, v. Grant, (1878) 2 ItL App* 236. 

5. Alien, v. Bolter, (1882) 41 Am. Rep. 444 : 86 N. C- 91. 

6. Schacklefind, v, HamOtm, (1892) 15 L. R. A. 531: 19 S. W. 5. 
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cs»e$ iim menttoncd the Ht'ilktion whs of m serious type, and, perhaps^ 
iticurable : the rsile mteht well be otherwise where the disease is such as 
to be cutty airable and there the pkinHif assents to a postponement of 
performance. The reason for the rule is best stated In the words of 
Ruffin, J,, in Allen, v. Baker : “Ttic law will constrain no man to assume 
a pCMiition so full of perils as to have placed within his reach the lawful 
means of gratifying a powerful passion, at the risk of another's health or 
life, and the possibility of bringing into the world children in whose 
constitution the seeds of a father^s sin shall lurk**. As observed by Dr. 
Lushington^ the two principal ends of matrimony are, a lawful 
Indulgence of the passions to prevent UcMtioiisness, and the procreation 
of children, according to the evident design of Divine Providence. 
Whatever other object theorists may ascribe to the marriage relation, the 
practical statesman must continue to regard it as a civil institution whose 
chief purposes are the legislation of sexual commerce between the 
parties and the pen^etuatlon of the race- Capacity for sexual intercourse 
must exist at least m posse, at the ttn\e that the marriage is entered into 
It is for this reason that permanent and Incurable Impotcncy existing at 
such time and of such nature as to render complete and natural sexual 
intercourse between the parties practicallv impossible, is recognbecl as a 
ground for the annulment of marriage. Thus, it is the permanent or 
probably permanent character of the malady, rendering sexual intercourse 
impracticable throughout the continuance of the marriage, that furnishes 
the reason for the annulment, and the maxim should apply cessanie 
ratione cessot* lex ipsa.* 

12. Effect of unforeaecti accident as Implied condition The 
Government of Bombay invited tenders for the lease of certain salt works 
for five years from Ist September 1920. On january 1921 the defendants 
deposited the necessary amount and executed the lease- According to 
the lease the rent of each year was to be paid in three instalments and 
the lessee was CO keep the salt works in repair. The defendants could 
not work the saltpans owing to strike of workers. As a result the 
Government cancelled the lease on Ist June 1921 and called for fresh 
tenders for the remaining period of four years. Ihc salt works were 
then leased to an Association of which the defendants were members. On 
6th January 1923 the Secretary of State for India in Council sued the 
defendants to recover the cost of repairs to the salt works and the 
amount of first year’s rent. Held,* that it is urged on behalf of the 

1, Deane, v. Aveling, (1845) 1 Robertson Ec- Rep. 279 : 163 E. R, 
U39, 

2- Bifsndra Kumar Biswas, v. Hemlaut Biswas^ A. I- R« 1921 Cal. 
459: 33 C. LJ. 97: 60 I. C. 362 

3. Half Loxmaa /osHs, v. Secy, of Stau, A- I. R. 1928 Bom. 61: 
30 B.L. a«49 ; 52 Bom. 142 :108 LC 19. 
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ikfetidboti thit th< purpott erf the contnurc w«i the xmmhttntt 
of the wit tnd th»c purpose hairing failed, no liability under 
the contract to pay rent or to make repatrs could be 
enforced* In a previous case' of this Court the deciafon proceeded on 
the intention of the parties deduced from the terms of the contract! 
and ft was held that, looking to the nature of the contracts It must 
be taken to have been the intention of the parties to it that the monthly 
payment was to be payable so long as the quarrying was permitted by 
the authoridea. The case did not fall within S. 56, Contract Act- In 
these two cases*'* there was the destruction of the building the 
continued existence of which formed the basis of the contract, and the 
case of Dhuramsey,^ clearly fell under S. 108, CL T P. Act. In the 
present case there was no express contract that the liabillcy to pay rent 
and to make repairs should subsist only If the salt could be manufactured 
in the agar or if skilled labour was available for the manufacture of sale. 
In Halsbury’s Laws of England. Vol Vll, p. 430, it is stated : “where it 
appears from the nature of the contract and the surrounding 
circumstances that the parties have contracted on the basis that some 
specified thing, without which the contract cannot be fulfilled* will 
continue to exist, or that a future event which forms the foundation of 
the contract will take place, the contract, though in terms almilutc, is to 
be construed as being subject to an implied condition, that if before 
breach performance becomes impossible without default of either 
party and owing to circumstances which were not contemplated 
when the contract was made, the parties are to be excused from 
further performance**. In the present case, the strike of the 
workmen was not unforeseen There was no express condition that the 
contract was to be enforceable only if skilled labour was available. l*he 
circumstances proved in this case do not suggest that there was an 
implied condition of the contract that if the manufacture of salt became 
impossible owing to the strike of the workmen, the parties were to be 
excused from further performance. The evidence shows that the 
defendants knew that there vvas a strike in )uly and August and that, as 
a matter oi fact, in September the workmen did not go to the repair 
work of the agars of field owning manufactures, aid they ought to have, 
therefore, taken precautions to secure the requisite labour, or ought to 
have entered into an express stipulation with the plaintiff that they 
would not be liable under the contract in case the manufacture of salt 
was rendered either difficult or impossible on account of the strike of 
workmen- It appears also from the evidence that lak>uf was available 

1. Goculdas Madhavii^ v- Narsu Yenkufi^ 13 Bom. 630. 

2. Taylor, v. CaWwdl* (1863) 3 B- fif S. 826: 11 W, R. 726: 32 L. }. 

Q.B-164:8 L.T. 356. 

3. OhMromseyf v. A/imodWiai, (1898) 23 Bom. 25. 
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firtim ocher quarters though at a higher race. In this case^ the rest laid 
down at 752 of 2 K. TV is as follows: ‘The test seems to be whether 
the event which causes the Impotsibiligy was or might have been 
anticifHited and guarded against'" The cases ^ '* relied on, on behalf of 
the plaintiff, would to a certain extent support the contention that the 
defendants were bound to pay the rent anvl make the repairs and were 
not excused from the performance of the contract hy reason of the 
difficulty or impossibility of the manufacture of salt on account of the 
strike of the workmen. According to the view^ of Beaman, ] * the 
performance of the contract in that case did not become impossible 
within the meaning of S. *^6 merely hecause freights from Bombay to 
Antwerp were not procurable (rom a commercial point of view w'hen 
the defendants repudiated the contract: and it was held that no implied 
condition could be read into th-t contract that it vvas agreed by the 
parties that normal freight conditions should continue, and that before a 
contract could be broken on the ground rhar the acts to be done had 
become impc«aible, th^* Courts must be very sure that they were 
physically impossible, and that physical tnipt^sslbility must go much 
further than mere difhculty or rhe need to pay exorbitant prices. 

The defence to chc sMit Is that the contracts came to an end because 
they were incapable of fulfilment, uniorcseen accident precluded, 

for a substantial part of the year, the collection of tolls, and at some 
time during the 3*2 months during which the suspension of traffic 
continued, if must be raken chat the coruract w'as avoided, under S. 56, 
Contract Act f or illusuatlons of this principal reference has been 
made to a class of hagUsh cases of which a few examples fnay be 
mentlon©i here, A ship was chartered from 1st March !9!7. for ten 
months, and before the commencement of the period it was reemisitioned 
by the Goverrunent and was not released until February 1919. It was 
held In this cuse^ that there had been in 1927 a frustration of the 
chartered party svhich iorthwdth brought to an end the w hole contract. 
Another case* of this kind is this. Then there are what are known as 

h Kiell, V, Henry, (1903^ 2 K. B. 740 : 72 L. ]. K- B. 7v4 . ;9 T. L. R. 

7n : 89 LT*. 32vS. 

2. Bomhuy and Persia Steam 'Navigation Co, Ltd, v. Rubutino Co, Ltd, 

14 iWi. 147. 

3. PurshoumiJjA riihhiwandus, v, hifshotamdas Mangaldas, 21 Bom I}. 

4. Kati Lulingtr Cit, V. Chagundas & Co, A. 1. R. 1915 Bom. 232 

40 Bom 301 : 33 1. C. 205 r 17 Bom, L. R. 1087. 

5. Htfji Muiii, V. Clhcong Vwe Sieamsmp Co. Lid, (1926) A. C. 497: 

95 1 . P. C. 121 ; 134 I. T> 7.37 . 42 T. L. R. 359,31 Com. 

Case. 199. 

6. Bank U»ve Ltd, v. Arthur Capet & Co, (1919) A C. 435.88 L. J. 

K. B 211 ; 120 L T- 129: 35 T. L R. 150; 63S.J. 177 

14 Aip. M. C 370. 
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dM Cbwo t tton oM* of which to extmpU h tAwdcd far The 

defiemleac Wed t flat upon die touce far the two dtyt upon whtdi die 
O oroo rt i on procewloM were tu ttke piece, acreetag to per t tun of 
£ 75-, The contract contained no expreis reference ro the coronation. 
Owing to the King*! dlnen the ceremony wa* poetponed* and the 
defendant refoeed to pay the balance of the rent agr^ upon. It waa 
held that there was an implied terra In the contract that proccaeiona 
should take place and that by die non-happening of theae events the 
oontract wae frustrated. Another case* embodying the tame prlndpU 
ia dlls. Now. the principle upon which theie cases were decided is 
diat the occurrence which rendered the contract incapable of 
execution waa of a kind not within the contemplation of the parties 
when the Mntract was signed, and for w-hich they would make provtaton 
if la possibility could have been foreseen. Lord Sumner in Bonk Line, Lid* 
diet Lord Watson in Robert* as authoritatively explaining the legal theory 
as follows : **There may be many possibilities within the contemplation 
of the contract of chartered parry which were not actually present to the 
minds of the parties at the time of making it, and when one or other of 
these possibilities becomes a fact, the meaning of the contract must be 
taken to be, not what the parties did intend (for they had neither thought 
nor intention regarding it) but that which the patties, as fair and 
reasonable men, would presumably have agreed upon it, having auch 
potaibility in view, they had made express provision as to their several 
righta and liabilities in the event of its occurrence". The same learned 
Judge in this case* says at (p. S04) . The doctrine of frustration rests 
upon a term or a condition implied In the contract- In contemplation 
of law the parties, if they had anticipated and had taken into 
conSlderaticm the events which ultimately frustrated the obfect of their 
adventure, would have made provUion for It. and, again in contemplation 
of law, the legal operation of those events upon the contract is the very 
thing for which that term would have provided. Hence, in tantdylng 
that term to give a foundation for a legal conclusion, the Uw is only 
doing what the parties really (though subconsciously 1 meant to do 
themselves*’. The question thus fe whether the destruction of the 
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bcidgei hf floods wu an event which At pArtlea cotdd not have foreNen 
or make provision for. CL 6 of the sale notice provided that **the sales 
wlQ be sabiect to all risks. Claims for compematlon will not b< 
etitercalncd'*. Was this a risk which cannot reasonably be brought 
within the operation of this clause ^ It cannot be said, in general cemui 
that the risk of an Interruption to the traffic by weather condlcionf—rby 
the formation of breaches, landslips, etc—could not have been 
foreseen arid provided for. Such accidents are common enou^ 
on ghaut toads during the monsoon, and are perhaps the 
most likely cause of a suspension of traffic, certainly at that 
ttaie of the year- There Is a clause No. 15 in the conditions 
of lease which even makes the toU^contractor responsible for 
reporting when any bridge within half a mile of his toll^ate is in 
danger, and for taking emergency steps to protect it when it is threatened 
at times of flood. The duty is doubtless laid upon him in part at least 
because it is to his interest that the bridge should not be damaged. A 
temporary suspension of traffic owing to the breakdown of a bridge 
must, therefore, clearly fall among the risks contemplated by the parties* 
But It U said that the floods of 1924 and the damage they caused were 
unprecedented, and could not have been within the contemplation of 
the parties; In other words, that Interruption of the through route by 
weather conditions for more than a certain rime was of the nature 
of an unforeseen contingency. Now, If it is to be held that the 
destruction of a bridge was in the nature of an ordinary risk, there was 
nothing exceptional or unreasonable in the length of the actual 
period—about months—during which the through traffic was 

Interrupted. There is nothing in the contract as implied condition, 
suitable to the circumstances of this case, which the parties would have 
framed had the possible need for it occurred to them.' 

In the present case there is no term in the contract expressly absolving 
the defendants from liability for damage caused by third parties; nor 
is there anything in the contract from which it can be inferred that 
such an exemption was intended by the parties. The general rule 
is that where a party has not qualified his obligation he is liable to 
make compensation in damages for non-performance althoui^ the 
, performance has been rendered Impracticable by some unforeseen cause 
over which he had no control; see the following cases^'^ in this connection. 

1. Sankaran, v. Dijt- Board, Malabar, A. L R. 1934 Mad. 85 ; 1933 

M. W. N. 1281 t 39 M. L W. 51: 66 M* L. J. 108 : 147 I. C 
964. 

2. Ford, V. Coceswofth, (1870) 5 Q. B. 544 : 10 B. & S. 991: 39 L. J. 

Q. B. 188 : 23 L T. 165 : 18 W. R. 1169. 

3. AihmoiedrSan, V. C.S.Cdx fiTCo, <1899)1 Q.B,436 ; 68L.I. 

aR72:4Com.Cas.48: 15T.L.R.55. 

4. Bafnrtt, V. Jotwi fir Co, (1916) 2 K* B. 390 : 85 L.J.K. B. 1703; 

115 L. T. 217 ; 22 Com. Cat. 5 ; 13 Ak>. M. C 424^ 
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In the case erf CUgord,^ Wttles J, stated the law thus t **Whcn a petty by 
Hil own cotEitract creates a duty or a charge upon hUnself« be l» bound to 
makek good nothwithstanding any accident by inevitable necessity, 
because he might have provided against It by his contract ’' In the present 
case, the defendants did not qualify their obligation to return to rhr 
platntiffii the lights which they had hired in an undamaged condition 
and« therefore, they are liable to compensate the plaintift for all t\rt 
Ughts and the kila which have not been returned It was contended that 
the defendants are absolved in the present case by reason of para 2 ol 
S. 56, Contract Act, It is argued that the performance of 
the contract in this case, namely, the obligation to return the 
Ughts in an undamaged condition to the plaintiffs, has become 
impossible by reason of an event which the prornisot could not prevent* 
The argument overlooks the two matters with which para 2 of S 56 deal. 
One is when an act becomes impossible and the other is when an act 
becomes unlawful- In the case of an act which has l>ecoine unlawful 
the promisor is exonerated if he Is not responsible for the act having 
become unlawful. Part 1 of para 2, howev'er. dt>es not sf^eak of the act 
having become impossible by reason of the act of the promisor* What is 
exactly meant by speaking of an act becoming Impossible in the sense 
referred to in that sub-section is not clear but there is no reason to 
suppose that the Legislature intended to depart from the general 
common law rule which has been enunciated abt>ve,* 


13. Effect of cancellation of principal contract on sub-contract 
These cases*"'* show that where a sub-lease is entered Into the belief that 
the original contract will be subsisting during the period during which 
the flub-contract is to be worked, the cancellation of the 
contract terminates the sub-contract as well- This proposition is 
unobjectionable- * 

14, Effect of the outbreak of war on an executory contract In 
February W14 the defendants agreed to purchase from the plaintiffs 
certain goods during the year ending 3Ist December 1914 and to take 
ddlvety at least once monthly. The defendants were a (Jerman Joint 
. Stock Company, having a branch in Bombay under the sole management 
of a German subjea. On account of the war and the various 


I- 


3. 

4. 

5. 


Clitford! V. Waus. (1870) L. R. 5 C- P. 577 :40 L. J. C. P. 36 : 
22 L T. 717 •• 1* W. R. 925- 

Noot Mohamad, v. Sonw Minrt, A, I. R. 1941 Pat. 429.7 B. R- 
412: 192 I. C. 768 

buUr Penhad SMfh. v- Campbell, 7 C»J- +74. 

Madhaxil. V. Nof«« Venkidi, J „ 

T «. O.-ta-.f a m PE. KA. A. I. R. 

(1), 291. C. ISn I M. U W. 4U. 
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PfocUmatibr^ and Ordintnca teued, l})e 4cfen<iantii to take 

of the as atraed- The fdatniiffi sold the goods at a loss, 
and alter deducting the value of the deposit wid) them, made bt ilie 
defetidanti against fulfilment of the contract, sued the defendants for the 
balance. Hetd,^ that on the outbreak of wsr, the contracts between the 
piaintlifi and defendantt became Illegal contracts and were dissolved and 
there has been since then no transaction between the parties* The 
modern view seems to be that all contracts with alien enemies become 
ittegat on the outbreak of war : see per Lord Lindtey in the case of 
Janton • Even assuming that it only became so after I4th November 
the plainttfia gave the defendants further time for taking delivery upto 
I6th December, and so waived any breach committed before that date* 
It is admitted that on these findings the defendants are entitled to a 
return of their deposit under S* 56 (2), Contract Act* 

A contract is avoided or dissolved by the outbreak of war, if it enures 
to the aid of the enemy. Sec the case of Futtado* or if it is In its nature 
incapable of suspension. See the case of Griswold ^ A contract is deemed 
In its nature incapable of suspension if its proper performance 
necessitates intercourse with the enemy during the war. Sec the cases of 
Espoifeo* and William Bagaley* or where time is of the essence of 
the contract, or the parties cannot, on conclusion of peace, be 
made equal* Sec the cases of Jonson* and New York."' 
The principle which underlies this doctrine is best stated 
in the words of Lord Tcntcrden quoted by Willes, in Esfoiiio* : 
** Another general rule of law furnishes a dissolution of these contracts" 
(b e. for the carriage of goods in merchant ships)" by matter extrinsic. 
If an agreement be made to do an act lawful at the time oi such 
agreement but afterwards, and before the pertormaiKe of the act, the 
performance be tendered unlawful by the Government of the country, 
the agreement it absolutely dissolved* If, therefore, before the 
commencement of a voyage, war or hostilities should tike place between 
the State to which the ship or cargo belongs and that to which they are 

1. Texfile Manufacturing Co, Ltd, v, Salomon Brotheri, A. I R* 1916 

Bom* 251 : 33 L C. 353 : 13 B. L. R* 105 : 40 Bom. 570. 

2. ionson, v. Dfii^bniein Coruoiiddted Mfiiei, Lid, (1902) A. C. 484 * 

71 L J, K. B. 357* 

3. ftmodo, V. Rofefs, (1802) 3 Bos* Sl Put W1; 127 B- R. 105. 

4* GtIiwoLL V. VPflddingcoR, 15 Johnson 57 ; 16 Johnson 438. 

% Esposito, V, Bowden, (1857) 7 El. St B1 763; 27 U J. Q. B. 17. 

6* Waiiam Bagaky, r, Unted State, 5 Wallace 397:18 Law Ed. 583. 

7. Naw York Lrfe bmtrarm Co, v. Staham, 93 U. & 24: 19 Am 

Cl** 
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d<Rk>ed or <»nimme between them Im wKoUy ptfohflbllCil, the eoMMct 
<oe eofivertnee Is at an end, the merchuit must ufiloadi hto foodSi, md 
the owners find another employment for their ship, and probaMy die 
same princhdet would apply to the tame events happctdng after the 
eommencemeiK and before the completion of the voyaie'', ChaoecUor 
Kent adopts the same concluaion, for the reason chat war, making 
petftmnance unlawful or impoMibte either before or after Ita 
commencement, dissolves the ctmcract of efireightment. “The contract 
of afi^htment may be dissolved without execution, not only by the set 
of the parties, but in many cases, by the act of the law. If idle voyage 
becomes unlawful or impossible to be performed, or if it be broken up 
either before or after it has actually commenced, by war or Interdictloo 
of commerce with the place of destination, the contract it ditaolved. 
There is no dlfierence in principle betw een a complete intetdiction of 
commerce, which prevents the entry of the vessel, ora partial one, in 
relation to the merchandise on board, which prevents it being landed. 
The contract of affreightment in respect to the goods it dissolved, for 
the shipper cannot demand the delivery of the goods if the landing of 
them would expose the vessel to seizure. And if the voyage be broken 
up by capture in the passage, so as to cause a complete defeasance of the 
undertaking, the contract is dissolved, notwithstanding a aubaequent 
recapture". This was recognized in the case of Avtsy* which 
shows that a contract of afirelghtment may at once become void by d\c 
declaration of war. (See note to this case*). The doctrine that a contract 
entered into before war is disrolved by the ouforeak of war, when 
its performance would involve “trading with enemy”, hat been recognized 
in the following cases*'* and an Instructive application is furnished by 
this decision* which further adopts the view taken in the case of 
Groom^ that the seller is not bound, in a C. I F. contract, to provide 
the purchaser with a policy covering war risks.* 

15. Groimda on which executory cootracte become void :—In 
this country, whatever may have been the law of England and 
whatever may now be the opinion of eminent Judges and Jurists 


1 . 

2. 

3. 

4. 

5 - 

6 . 

7 . 

6. 


Avery, v. Bowden. (>855) 5 El &. Bl 714 j 25 L. J. Q. B- 49. 
Clcmonlwn, v. Biessinf. 0855) 11 Ex. 135; 3 W R. 510. 

Duncan Fox (? Co, v. Schremp/t 9 Bonfcc, (19157 1 K. B. 365: 
84 L. J. K. R 730. 


Amhoid Kaibat 9 Co, v. Blythe. Green, Jmttdatn 9 Co, (1915) 
2 K. B. 386 : 84 L. J. K. B. 1673. 

Pmehemi, 1 Trehem P. C- 579. 

xftfff fn Imcuk Belchor. v. Sidtonali Shustory. A, 1. R. 1915 Bom. 76: 
28 L C 433 : 40 Bom. 11. 

Owom, V. Bofbet. (1915) 1 K. B. 316.84 L. J. K. B. 3ia 
lAgdharmn ffurdeodosi, v* O. C. Sett, A. I. R. 191 8 Gsi* 8310 s 
Tjrc383. 45Csi 28 : 26C.LJ.62:2IC.W.N.670. 
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to that country, it cannpc be Jetitoc! that after the oomract haa 
bem made CO do a certain act or acta, jind (hoac acta become impcNRilble, 
the contiaet i» void, S. 56 deals with two grounds upon which cxccutoty 
contracts become absolutely void, the first of these is that the act to be 
done should, after the contract has been made, become impossible The 
second is that the acts necessary to be done in order to carry out the 
contract should after the contract has been made and through no fault 
in the parties to that contract, become unlawful. The latter of the 
section deals with cases where the acts to be done were at the time the 
contraa was made lawful but a legal prohlbltlan has supervened after 
the making, but before the performance of the contract, and extends to 
such cases the general principle of law applicable to all contracts and 
expressed in S. 23. Before a contract can be broken on the ground that 
the acts to be done have become impossible the Courts must be sure chat 
they are physically impossible. But physical Impossibility must go much 
further than mere difficulty or the need to pay exorbitant prices.1 

t6. Non-performance of contract by its being illegalBy a 
contract made with the plaintIfis the defendants agreed to carry from 
B. to Jm In their steamer “Mobile”, 500 pilgrims who were about to 
arrive In B. from S in the plaintlflFs' ship the “Stura”. The defendants 
Were to be paid at the rate ot Ks. 26 per head, and the ship “Mobile** 
was to receive the pilgrims on the 3rd May, 18S8. The “Stura** arrived 
in Boml>ay on the 1st May with about 600 pilgrims on board, and on 
the Znd May the plaint ills gave notice to the defendants that 500 of 
them were ready to go on board the “Mobile” on the next day, in 
accordance with the contract. I'hc defendants refused to receive the 
pilgrims on bK>ard the “Mobile”, on the ground that they had come to 
B. in the “Stars'*, and that driring the voyage of that ship to B. there 
had been an outbreak ot smalls^>x on board; that the 500 pilgrims had 
been in close contact with those who had been suffering from the 
disease, and that on the 3rd May fresh cases were occurring among the 
pilgrims brought from S. It w pleaded that the defendants* Company 
were relteveti from their ohUgation by S. 56 on the ground that they 
had taken the 50\3 pilgrims on board the “Mobile** on the 3rd May, and 
carried them to Aden, they would have committed an offence under 
S. 26S1 of the Indian Penal Code, field,* that the defendants were 
bcjund to carry out the contract. The defendants have made no attempt 
to show^ that the carrying out the contract would have been in 
contravention of any law, or regulation having the force of law, or that 
these 500 pilgrims would not have been allowed by the authorities to 

1. Kail Etilhxgir & Co, V. Chagandos Co, A. I. R. 1915 Bom- Z32 : 

40 Bom. 301 : 33 I C. 205 ; 17 Bom. L R- 1087, 

2. : Bombory & Persia Sieom Novigacion .Cd, Ltd, v. The RjubMino Co, 

iAU88«l4fiom. 147. 
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MO m Ikwd the ‘‘Mobile^ on 3rd Ma^r for the purpose of bdtig canted 
Id* Moreover, the ddTendams were not prevented from thefr 

contract bf its being illegal for them to do to. 

17 Award of compensation for loss .—-The defendant purchased 
at Goart auction certain property sold in execution of a decree obtaitied 
agahiac plaintiff fay a third party The plaintiff thereafter agreed with 
the defendant that on pvayment of Rs 100 within a specified date, the 
defendant would apply to the Court to have the sale set aside, taklnif 
credit for the deposit made under O- 2l, r. 89, C. P Code. The 
dmndant though he rcceivcvi the amount of Rs 1CX> did not perform hh 
part of the contract and get the sale set aside The plaintiff has now* been 
given a decree for specific performance on the footing that the contract' 
to have the sale set aside was tantamount to a contract to reconvey 
the land to him. that the defendant having agreed to take 

certain action wit]\ regard to the suit property which would have 
had the effect of restoring it to pUintifPs possession, and having instead 
placed obstacles in the wav of the plaintiff getting back his land, cannot 
take advantage of his own conduct and plead that the contract w'as void 
on account of impo5sil>iUty of performance; and that the transaction being 
In substance an agreement to rc-sell the property, to which the 
defendant had only an imperfect title pending the confirmation of the 
Court sale, the defendant can be compelled to make good the contract 
out of the interest he subsequently obtained: vide S. 18(a), Specific 
Relief Act, Further the plaintiff's undertaking to pay Rs. KX) at 
once for which he was indebted to defendant was a good consideration 
for the contract. The whole purpose of the contract being that plaintiff 
should regain possession of his own land which he had lost in 
consequence of the Court proceedings, and, hence, this is not a case in 
which money compensation would have been an adequate relief. 

The case for the plaincifT is that defendant entered into a amtract 
with him on 8th April 1909 to supply 131 bales of cotton twist of a 
particular qualiry manufactured by the Raipur Mills within 75 days of the 
contract and that as the defendants failed to perform the contract as 
agreed upon, the plaintiff is entitled to damage from them. HeW,® that 
the contract gives 73 days to the defendants to perform the contract. 
Consequently what the low^er Court should have considered is, not the 
impossibility of performance on 8th April 1909, but within 73 days of 
that date. Even then, the lial>iiity will not necessarily be at an end. Ir will 
have to be shown that both parties were aware of the implied term as to 

L Ntitarofo Padayachi, v. hJagamuihu Padayodii, A l.R. J9]7 Mad 67 ; 

37 10*761. 

2. SomyaprakauUmMoni Oaru, v, Shau' Trikamkl, A, I R. 1917 
Mad.509i2);35LC625. (1916)2M. W. N. 131. 
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lApawXlfcli. $•« pcc Lord Edier lo Bmtmud.* Thii decMon* ibowt due 
dw qu Ai tea (at contidciatloo muic be whedia it ww teawadilT pbnlde 
tt» perfenn the oonmet. The Unguege of the 6m part of S. 56, OoBttact 
which tpeakt “of an act tafnaaible hi Uadf. tuageata that die 
talPOWibllity which would tebevc the promirot from llabilhy mitft not 
cdltte to dreumitaocea which render the petfermance fanpoaaiUei audi aa 
faOitre to keep to the time, or dlfficuttica which nuT have to be 
tijirTi**'’*** in carrying out the terma. The aecemd part of the aecdon 
re^ to tone of theae conciagendea. It waa pointed out In the caae of 
Mom* that piacdcal impoaalbiilty will excuae the promiaor, thoad> die 
contract may be phyaieally poaaible of performance- See alao thia cate-^ 
la the caae of/onci* Hannen, ]., putt the caae agalnat the promiaor very 
acrandy ^ "Undoubtedly, It may be an unwite or unuaual contract to 
into, but there ia no reeaon why a man should not enter into euch 
a contract". AU the learned ]udgea who took part in this case hdd 
that die promisor must perform or pay the penalty. In the present case, 
die defendants have failed to make out that it was practically impoaatble 
to perform the contract within the time apecified therein and as the 
was not practically Impossible of performance within the time 
allowed, die defendants are liable in damages to the plaintid for not 
hairing performed It. 

The principle is moat clearly expressed in the following words of Lord 
Waaion in the case of Hkk* : “When the language of a contract does not 
expteatly, or by necessary implication, fix any time for the performance 
of a contractual obligation, the law implies that it shall be performed 
within a reasonable time. The rule is of general application, and to not 
confined to contracts for the carriage of goods by sea. In the case of 
odicr contracts the condition of reasonable time has been frequently 
Interpreted; and has invariably been held to mean that the party upon 
whom it to Incumbent duly fulfils hto obligation, notwithstanding 
plOCtacted delay, so long as such delay is attributable to causes beyond 
hit control, and he haa neither acted negligently nor unreasonably". 
Following that principle it can be held having regard to the failure of 
water bi the canal at che material timm , to the number of boats actually 
available and to the fact that no one attempted to carry salt cargoea 
beytMid the place of detention^ as indlcati^ the delay i n ttan a ltwas 

1. ismanuei. v. La Com|winie Ftmmte Oc L, EUMiticmeiU Themal 
Oe Vichy, (1889) W. N. 150. 

Z- Indei Ptfihad Singh, v. Compbeil, 7 CaL 474- 

3. Moss, V. Smith, (1850)» C B. 94: 19 L ). O P. 2ZS : 14 Jur. 1003. 

4. Gogwilnwmf PiUai, v. Chidanbawm, 291. C. 151. 

5. /Miat^ v. Sc. Johnto Caikis, (1884) 6 Q. B. 115: 

40L.J.Q. B. 80. 

«. Mtok.v.Rc9mMid.a893) A.a22. 
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nor uoNMonddr. AflCORttm^ tttn«w lM» 
IkM tdiaetfatt dfifcnduic (mmdoc) Hm dlKluntad IdtabUpctom undlr 
tlM coMncr and li tioc iiabte <n cbmagco ^ ddiy fn diAvert «t» the 
pUUnttf* (trendeee). 


DeiewluiB undertook to lupply e certain number of balei of dkodn 
numofacCured by dte Bradbury Milb to the (dalnttffi. The ag reement 
aftec aettfaig out the detalb proceeded to wy : "The goodf under 
tiaamifiwture are told- ThcMme are to be taken delivery of, a« and 
when die same may be metved from the Milk. Deltvery is to be caused 
SO begiven in full by the 3ist of Oecembet In the year 1918**- The MtUs 
faded to supply the full number of bales to the defendants vho 
conseiiuendy could not supply them to the plaindik. The latter toed 
the defendants to recover damages for breach of contract. Held,* that 
the buk or foundation of the contract was the ancidpation, common to 
both patties, that the Milk would supply the goods to the vendots, and 
that the goods not having been supplied by the Mills, the foundation of 
the contract disappeared, and neither petty had any claim against the 
other for damages. 

IS. Effect of comprombe kM^iding lawful and ualasefol ams 
Here* the compromise Included certain lawful acts, but in respect of the 
payment of the third end fourth instalments it Included sets whkh were 
unlawful, namely making the payment direct, out of Court, to minor's 
next friend. That part of the contract by way of analogy to S- 56, the 
defendants were entitled to ignore ss being unhwful aixi therefore void.* 

19. Incidents of a C. I. F.eonCnet t—The rights andlUblUtlcs of 
the par t i e s to a C. 1. F* contract were formulated by Hamllron,In tbk 
case^ in the following terms, which were approved by Kennedy, L- J. 
In hk celebrated dksenttent judgment* in the Court of Awpeal, which 
waa upheld by the House of Lords* and characterised by the Lord 
Loreburn. L C-, as a remarkable judgment tUumlnadng ffie whole field 
of oonooversy : "A leBer under a eonoimi of sok ronioWng such iemu has. 
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2 . 


A 
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Ibrahim Mahomed Jaffir SoWb f Co, v 

A. 1. R. 1919 Mai 287 : 26 M. L. T- 24 : 53 L C. 125. 
Humandfai Fuichond, v. Progdos Budhien, A. 1. R. 1920 Bom. 187 ; 
fTSS®. 907 : 56 I. C. 637 : 22 B- L. R 343. 

S. T- P. Knsl Chert, v. Chert. ^ * R" ' 

1939.2 M. L. J. 262 : 1939 M. W. N. 854 ; 50 M* L 'V. 384. 

Bralhen. v. demcni Ham CompOKt,, (1911) 1 K- B. 214 : 

80 L-1- K. B. 584. 

Biddd BfoShers, v. Clemens Horst Company, (1911) 1 K. B. 934 : 16 
Com. Caa.197. 

i. asnmns Horst df Comjmnj. V. Biddell Brothets, (1912) A C. 18 

81 L J. K. B» 42. 
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A§iaerifilan contatMAte 
ik*emftai$ee)nJly,Ufi^0eu*gaeoiUMet tf att^a^hami mdttvikAi* 
gawb w8{ k itUvmd at the JI a t In aUo n epnMifiUited by the eontmtf: 
ihinUyi to arrange for m buuremee upon A« term* current in the trade which 
uill J» available fm the ben<^ of the buyer, fourthly, to make out an invelet at 
daalbed by Blackburn, K in thit eoce* or in come similar farm i and fmdbt 
to tender there documents to dxe buyer, so that he may hnow what freight he 
hat to pay and obtained delivery of the goods, if they arrive, or recover far 
their last if they are lost on the voyage. Such terms constitute on agreement 
that the delivery of the goods, provided they are in con/ormity with the contract, 
sludl be delivery on board ship at the port of shipment* It falloufs that against 
tender of these documents, the Bill tsf Lading, Invoice and Policy of Insurance, 
which eomtdetet delivery in accordance with that agreement, the buyer must 
he ready and uiUtng to pay the |>rice". See also this case * In the pment 
case there was this departure from the normal incidents of a C. L F* 
contract that the payment to be made, not against the documents, but 
48 days after that the goods had been landed. It follows accordlnidv 
that the defendants were under no obligati sn to hand over documenta 
to the plaintiffs Immediately on receipt thereof; they could tender the 
documents on arrival of the goods or might take delivery themselves 
and make over the goods to the plaintiffs.* 

The Incidents of a c* 1 f. contract have been very clearly and precisely 
defined by Hamiltvon ]. in the case of Biddell Brothers.* He defines these 
incidents. For the said definition refer to the aforesaid Italicised portion. 
Therefore, under a c. i. f. contract, the seller can give symbolic 
delivery of the goods by tendering to the buyer three documents, viz,, a 
bill of lading, an invoice and a policy of insurance. In law the tendering 
of these documents is tantamount to giving delivery of the goods covered 
by these documents and the buyer Is bound to accept these documents 
and pay the price. As pointed out by Halsbury's Laws of England, 
HaiUham Edition, Vol. 29, p. 210, the commercial reason for the 
evolution of the "c. i. f *' contract lies in the length of time taken in the 
carriage of goods by sea. The contract which has been ultimately evolved 
la both for the benefit of the seller and the buyer. It Is to the seller’s 
Interest to receive the money equivalent of the goods as soon is pcM« lH v 
after the date of the contract of tale; on the other hand, it is to the 
trtterest of the buyer to be able to deal with the goods for resale or 

1. Ireland, v. LMngione. (1872) 5 H. L195: 41 L> J- Q. B. 201. 

2. Houlder, v. PubOe Works Commlttioners, (1906) A. C 276: 

77L.I.P.aS8. 

3. XlodDumun Himleadast. v. O. C. Sob, A. I.II. 1918 C^al. 830: 

401. C 383 S45 (Sal 28 : 26C. L J. 62: 21 C W.N. 67a 

4. BiddeS BfwKtn, v. E Clement Horst Co, (i91U 1K. E 214. 
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i^AmA bt Bitddnim J. ti ikt btck m I8?2 In the am of Iiilaii<j^ nc 
of 5 H. U rad dMt dcfiokton tclll hold» good. Bkddnini, 1* defined w 
involee •• debidug ibe oomigiiee with an agreed price <or the tctugl 
coit rad coaunistion, with the premiuais of imutrracet and the fcefghtk m 
the case nuy W, and giving him credit for the amount of the Ireli^t 
whkh he would have to pay to the shipowner on actual delivery; and at 
poiitted out in Halabury* Laws of England, HaUsham Edn. Vol 20* p. 211, 
the reason why an invoice is required is, firstly, to identify the goods 
sold with the goods shipped and insured and to to complete the 
record of the transaction, and secondly* in order to show on the 
£sce of the documents the price of the goods and 

thereby to enable the buyer the more easily to raise money 
upon their security. The next point is this. If one looks at the bill 
which was sent by the defendants to the pliinttSs. it satisfies all the 
requisite conditions of an invoice* It mentions and identifies the goods 
which the plaintlfis had purchased; it gives the price; and testates what 
amount is due and payable by the plalntifis. The next point is with 
regard to the policy of insurance. The policy oi insurance which a seller 
to under an obligation to tender co the buyer under a c* t f* contract 
must be such a document as would enable the buyer co sue on the policy. 
Assrated in Halsbury's Laws of England. Hallsham Edition, Vol. 29* 
p. 217, unless there is an express stipulation to the contrary, nothing short 
of an actual policy of insurance properly stamped to a good tender under 
a c, L f. contract- For Instance, no broker’s cover note, or certificate of 
insurance, or other document which does not include all the terms of the 
usual contract of insurance to good tender under the ordinary c. L f. 
contract. The object of the seller having co Insure the goods under a 
c* i.f, contrscc Is clearly to afford a reasonable protection and indemnity 
to the buyer against the risk of the goods being lose at sea, and whether 
the amount for which the goods are insured is proper or not is a question 
of fact and can only be determined by considering whether the amount 
for which the policy to insured does or docs not in fact afford a 
reasonable protection and indemnity to the buyer- Reliance was placed 
upon the case of Tamvaco.* But this case does not lay down the 
propoiition that the buyer to not entitled to have hli full Interest in the 
goods insured and chat what the seller to bound co insure is the value of 
die goods in England and not what the buyer has to pay under the 
contrac^^ ___ 

!• Ifdmid* V* Liaihgton* (1872) 5 H- L- 395 : 41 L* J4 Q. B* 201 * 
27 L- T. 79* 

2. Tonmico, ». Lucai. (1861) I B. & S- 185 : 30 L.). Q. B> 234 ? 

4 L. T« S.) 400- 

3. PhocnfitMifis, Lid. M- H. Obuhaw Co, A. L R. 19(6 Bom. 

469:48&L.&.313. 


lOlft’' '' nmomM twBwtfiMO rm metmu ' ''f Ck'W.' 

' f7. Where pereene redptooinf proBalee, fiittly« ^ 

certain diingi which ate legil. encl, aeccni^, 
under specified dreumecuioee, to do cectein 
■eM- odier chiog* which ate illegal, the fitet sec of 

piomiaet it a comracc, but lecond Is a void ^peement 

lUuatatUtn. 

AMMlBagiw«bnAtWDMllB«boaMfe( »o.aoo «Mpw, b«t ttet, tfBMMkM* 
enMm how*, ht iWI paf A ycyaoo rap*** fot it. 

Tlwawitof radpf p ral pt owl rai,aw*ly,totUltfct ko«t mAw (mt lOt***rap*** 
Str ki i* • •ommet. 

TlwawMd Mt to lat «» wtowfal oktoet. Mrailr. BmB mw «*• tte toMHM* 
ewaMtoe IwM bM iA to • TcU « $» *—* *» 

^ynoiMi*. 

i. PrtnelpU uadsrlTlng the 2. Efim of void u wdl la valid 
•action. agreement. 

1. Plrinelttle undarlviiif the •ectloa i—-There to no aufitotity for 
die propoaidon that because under the terms of a contract an oUlgatlon 
to pay or receive dtfiwencea may arise on the happening of a particular 
a van t , the contract to void at a wager If that event does not happen. Such 
a leault would be Inconsistent with the prtndide underlying section 57 of 
die Conttaet Act.* 

2. Bfiact of void aa wall as valid agraamaot t<-When the void part 
of an agreement can be properly aerated from the rest, the latter does 
not become invalid; but where the parties themselves treat de b ts—void 
as wen as valid, as a lump sum. the Court wUl regard the contract as an 
iBMgnl one, and whoUy void, upon which neidier the principal nor the 
•Hietfca can be sued.* 

68. In (he caae of an alternative promiae, one branch of 

niinwii -1 rnx*- m which la legal and the other Illegal, the legal 
kHratoWaaOtoati. branch alone can be enforced. 

UwitRUlon. 

A mA B sa*** Am a stoAl pay B t,0ea npMt, Cm oUeh B •hill sltoi owA i AiMwi lo 
AsMHiieeat HMmtod epiaai. rUi b* vMM eoMnet w Adtow rlMcaA • veU 

. Synopaii. 

l Seopa. Z- Efieecafakatnadve proetlw, 

onabrwidi betegiUepd. 

1. JasM NaHkadsahankar Hufitown, v. MatkaMlat Oalnddas, (1910) 

34 Bom. S19 s 12 fiom. L R. 1058 1 6 L C 8i|ih, 

2, Basiss Sagk Vakd Oapafam, v> PaaAi Vdad CkaMiaaUMm, (1884) 

9Be».17«. 





t. S«ept)r*Bv «4c!Bd.«ltephi^td^^ todw 4iifcadiBii • cmMb 
•vmtimooKi. Ai<me oft)McoMidtimtkwifiwtliti Wn. th» 
ei wbkh wa* dM afei^ obi«ct of i^e asreemcnt, «o fiv w d«e dtofa^MU 
arcfc ajocamdi, die ph m d ff c^cilaed from them ea e n ew M Bt diet if 
diey frdled to pef him the ineentt from yen to yeer, tfrey wouU put 
him in poMOMloii of • eettala holdiiif. Thhi was an occupancy 

holding, the transfer of which is fotbiddca bylaw. Hdi,* that a part 
of the flonddetatioo obrnhied by die iriaindff in return for fads loan eras 
uolawfril and the deed, oonsequeody. constltotes • void agtcemcnc hy 
fcaaon of S. 24 of die Indian Contract Act. But S. 58 of die same Ast 
does not aigdy to the present case as there was no akemadve proodse 
capable of behm omarated altogether from die iUegal potdon of the 
a g ree me n o The illuscmtkm to diat section shows detrly die dess of cases 
to which it is intended to apply. Nor is die plainttff endded to sue upon 
what may be described es the oorenent of Indemnity In the deed, I. e., 
die st^Mtlatkm that in case of failure to put him In poesewton, he mey 
sue for prloetpal and interest. The defendants could not bind themsehrcs 
under penalty to do an illegal act, 1. e.. to glee poeseseion of their 
occupancy holding. Further S. 65 of the seme Act has no application to a 
case like the present, where it cannot be said diat any agreement between 
the pertiet was discovered to be void efrer it had been entered into. The 
petdes entered into en unlawful agreement under which It wes sought 
to bind one of them to do something forbidden by lew and the entire 
agreement was of such a nature that, if petmitted,it would defeat the 
piovMons of law- The parties are in pari dtlieto and as the defendants 
have not permitted the pleindd to obteln possession of the holding, be Is 
entitled CO no relief. 

2. Meet of ^cemadve ptomlM, one bcaacb beiag Ulefil s-The 
prindide leld down in these three cua*'* would e^iear to be thet 
when there is an entire contract and part of it cannot be enforced, the 
whcde goct, whereu It is otherwise when an instrument contatm two or 
mote diacinct contracts in which case they are severable. It was held in 
a caae* sotaewhet dmilar that the contract aa regards die partition of 
immoveeblca might be aeveted from that aa cegarda moveables, but In 
dint case the cxmttect contained separate provisions u to each. In the 
present ease on die whole, there is not suffideot hmificatlon for treatfam 
Eadiibit m as consisdng of two or mote separate contracts. As po inted 

1. Rom Pnitdp Rni. v. Ram Fhd Teli, 18 I. C* 9. 

Z. Jahuaa, v. Johnson. 3 Bos & P. 162 ; 6 R. R. 736: 127 E R. 19. 

3. MoifUd. V. Wodsity. (1824) 3 B.&C. 357: SD. &R.224: 

3 L. j. (a S-) K. a 3:107 E R. 786. 

4. Qmsn,v.S«yNNn. (18S7)7Et. & BL S03t3 }ut. (N.R}717; 

S W. R. S93:119 K R. 1333:110 R. R. 8M. 

5 . HbondaiMM, v. Vattanima, 15 Mad. 336 1 Z M* L. J. 130. 



iw tcow. {Ch,lV 

out bf FhnoMt Vcrf. 0, pipe 673. th* iiucMkMi tdttautdy ftno* on 
hw a ri uii of the imttiee. In the preeent case there was no tattcodoii diet 
the taOeeshles should be peiticioned apart horn die iiiunoeeiUeB.t 

A^npriation of Paptieim. 

59. Where a debtor, owing several distinct debts to one 
aiipUcMhMgriMyniMt per»on» makes a payment to him, either with 
express intimation, or under dtcumstancee 
implying that the payment is to be aj^lied 
to the discharge of some particular debt, the payment, if 
accepted, must be applied accordingly. 

Illustrations. 

(i) A ovet B, tmoog other dcb»« vooo rufseet opoa a promltonr note which Adit 
dnc oa the tot June. He owes B no other debt of thit emotmt. On the first June A p«y« 
to B 1,000 topees. The piyment is to be applied to the discharge of the promissory note. 

(b) A owes to B. amon,^ ocher dehta, the turn of $67 cupeea. B writes to A nod 
demiodi payment of tbit aura. A sends to B 967 rupees. This payment U to he applied 
so the discharge of the debt of which 0 bad demanded payment. 

Synopits. 

1 . Scope* 5. Rights of a creditor regarding 

2. Rule a« to appropriation of appropriation. 

payments in running account. 6. Rights of a debtor to Intimate 

3. Appropriation of payment appropriation. 

with direction. 7. Appropriation of payment by 

4. Appropriation of payment Judgment'debtor. 

for prior debt not covered by 8. Power of Court, 
guarantee. 

1. Scope I—It was held in this case* that sections 59 and 60 of the 
Indian Contract Act do not apply to transactions in relation to realisation 
of land revenue But this decision appears to be doubtful as to its 
soundness. If these sections, do not apply, what law does apply 7 There 
li nothing specific On the subject in Act XI of 1859. If sectiom 59 and 
60 of the Contract Act do not apply, the Court must fall back upon the 
general law, and practically that law ia embodied in these sectiona.* 

U wts contended that S. 59 of the Contract Act has no application 
ac there were not several distinct debts but one debt. But there b 

1 . Podii NflieJeen, v. K. Ndgama Nakker, A. L R. 1917 Mad. 77 ; 

321. C. 486; 19 M. L- T. 50 ; 30 M. L. J. 62 .• 3 M. L. W. IIS: 

(1916) 1 M. W. N. 79 (F. B-) 

2. Oanga Bishm Shq^ v< Mahomed Jen, 33 CaL 1193. 

3. iegendm Mohan Sen. v. Uma Nath (juho, (1908) 35 OU. 636; 

I2CW.N. 6i6j8C.l-J. 41. 
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wgftiofler for die atan* tibtt «)ut Medon uppBei to psynMMt xi 
Oovofimciit xcvenue. Refer to thU Privy CouiHdl owe' in tUi 
ooniiectlocio Anetre due in twj^t of teparsee kiici ere dUiclna debts.* 

A decree was ptssed in favour of the pUlntiff and the decretal tmcMicit 
was ordered to be paid by annual instalments* and if two instalments 
remained due and unpaidi the whole of the amount remaininn due was to 
be recovered at once* The judgment-debtor paid into Court the secondL 
third and fourth instaimencs and he was given a receipt for tbcaa 
Inatalments* The decree*holder sued for the one instalment that remained 
due. Held,® that in this case the payments were not made to the iudgment 
creditor personally and were not accepted by him, but were deposited Into 
Court. According to this ruling,^ It is the duty of the Court, when 
Instalments are paid, co appropriate them to the earliest instalments 
unpaid. If the judgment-creditor had shown by his conduct that he 
recovered the Instalments on account of the second, third and fourth 
instalments, the matter would have stood on a different footing. There 
is nothing In this case to suggest that the Judgment-creditor accepted the 
third payments on account of the second, third or fourth instalments, and 
it would be a fraud upon the judgment-creditor if. without hb knowledge, 
the judgment'debtor made payments into Court and took receipts for the 
second, third and fourth Instalments with the intention of not paying the 
first Instalment. This Court agrees with this Allahabad decision* where a 
decree was passed on a compromise which provided for payment by 
instalments and for the decree-holder being entitled to recover the whole 
balance immcdUccly If two consecutive instalments were not paid, and 
where the judgment-debtor paid three out of five instalments specifying 
that the payments were to be appropriated to the second, third and 
fourth instalments, it was held that S. 5*^ of the Indian Contract Act did 
not justify such appropriation, and the decree-holder was entitled to 
appropriate the payments to the firs* three instalments and to an order 
abaolute for sale by reason of the fourth and fifth instalments bdog 
overdue. It was said in Cl lyton’s case* that “the legal principle is that 

1. Mohomed Jan, v. Ganga Bishun, 38 Csl 537: 10 1. C, 272: 

38 I. A. 80 (P. C) 

2. Lai BeHory Maity, v. Kafindfa Nath Maity, A. I. R. 1926 Cal. 

866:43 C LJ.46S;30C.W.R 618S95 I. C. 353 ;53CaL 

886 . 

3. Harkisondos Lnkhmidoi Pyarathi. v. Nariman Dadabhoy Porii, 

A.LR. 1927 Bom. 479 : 23 B L. R. 981:103 L C. 540: 
51 Bom. 848 

4 Hofumnn* Raghomidmaa, 24 B. L R. 410 : 76 L C. 847 i 

A.l-R*l922Bom.l37s46 Bom.84R 

5. Pfltjal HiffOisi, V. Jiwan AB, <1906} A W. N. US i 3 A. L J. 430, 

6 , a^^iommetlMatSniSBTX 
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dcwa to Bail ▼. CrnnMi, wi wt^mn to (to iMi ? vlu 
dtot lfi «Mi«wfli «fiQCli« two <idbM. upon two dtottoct mma, m6A 
IMto faito • tun of uooor Im <the pim> hw • tlglic to tor to 
n a to o pt toe moner to peli It to be np p c o pr to tod”. It to, toc w farc . 
ne e— tr y tou then thouU be two dtott upon two dtottoct caoMi. In toto 
ctoetbetc wm one ludgneot dton, which wet ordered to be ptot to 
eereni ioatelnentt, end it cannot be mtol that the debtor owed teeeral 
dtote witoito toe meantoc of S- 59 m m to enable him to ap^ toe 
payment to toe dtotoetieaf any partleular debt 

The plaintiff aent the exact amount for March fCiat on the ISthMarto- 
b WM recelred on 24cb Match but it waa not credited in toe proper 
leftoter u in toe money order toe number of toato and the name of toe 
tooRO were deaetibed wtonady* The CoUector'a office on receipt of the 
money noted on the acknowledgment that there waa a dtocrepancy and 
to toe money was kept in deposit in toe CoHectorate, and not credited 
in toe accounts of the plaindff'a estate This receipt came back to toe 
plaiiitiff on the 5rd April. The plaintiff’s case was that he never cared 
to look into the receipt and only saw it after he had heard toe sale- 
The plalMtff heard about the sale abet toe time for preferring an appeal 
to toe Qmiulislooer wu over- HcU,I that in toe case of JegendM 
Mehsn Sen* there wu no appropriation by consent and toe question 
arose whether the provisions of Ss. 59 to 61, Contract Act, would apidy 
h was hdd toat there being nothing specific on toe subject in Act II of 
1659, the general law, which is practically embodied in St. S9 to 61, 
Act,would apply- If thegeneral law applies, whatb the posidon? 
A valid tender on s cemtrset of debt is as much a performance and 
di f totg e of a debtor’s duty as an actual payment. The amount having 
received by the Collector and not appropriated to the payment of 
toe atrear that wu due in rupect of toe appellantb estate, it cannot be 
said tost toe appellant wu in a worse poebion than a person who hu 
made a tender in rupect of toe debt due The recpiisicu of a valid tender 
ware alt complied wito in the present eau except only cnw, namdy toat 
toe debtor must declare upon aocoum toe tender is made. In Harris’ 
Law of Tender, p, 19, b b stol: "But b would, noewbhetandtac, always 
be for toe debtor toe wber course, evot where there cxiecs but the eingle 
teeevccsble debt, to indloue to toe creditor, at toe tone of toe tender, 
toe Idsnticy ofthe debt. In tupect of whito toe tender b medoFar, 
fbiMiinK the words of 1 . 0 fd BUenbenaugh tost a payment of toe exact 


1. Dashassthi OhaiH, v. Khandkar AMul Hannan, A. L R. 1928 CaL 

68 : 47 C. L. }. 12 : 105 I- C 15 t 32 C. W, N. 3S9: 55 CaL 
«14. 

2. J««sndMMehan5<n.v. Uma Nash Gaiia, 35 CaL 636: 12 CW.N. 
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cmarunt cf one ctfitvcii! debo would be tfrefresAbte eiddohce to show 
that the ptymenr wt« tmended for that debt per Lotd Elbmboiough lo 
dilione.^ SmaIso tkerateof which would, no doubt; apply with 

A force, tf poMrible stiU more conclusive, where there existed but one 
recoverable debt, ttill the general commercial traniae^ona of the creditor 
may be on a scale »o esctemive, to at to prevent an instant appreciation 
br him, of the drcumatancet attending the particular debt in question, 
and le would probably save misunderstanding and perhaps not a Htde 
trouble and expense thereafter, if the debtor at the time indentlfied the 
debt in respect of which the tender Is made'*. In a case where a mistake 
is made at the time of the tender as to the number of the touxi and the 
name of the thona, the position Is somewhat different from that of a 
debtor making a payment when he has only one debt due and is rather 
analogous to a case where several debts are due and no declaration has 
been made upon what account the tender is made or perhaps worse still 
because the collector would not be justified In going by the name of the 
mahal any more than the number, leaving aside the further 

complication that arises by reason of the name of the iliunu being wrong. 
Thcgeneral law H as put by knight Bruce, L. I. in the case of Nash* * “If a 
man sends money to another and that other receives it, the first point 
U ; What was the intention with which it was sent; and if that cannot be 
ascertained by direct proof. It must be got at by circumstantial evidence i 
and whatever is the intention that must prevail, unless only the other 
elects to return the money". The creditor cannot appropriate In 
opposition to the debtor's expressed intention The right of appropriation 
of the tender in the first instance is in the debtor alone. Where, however, 
the debtor has neither declared his intention regarding the appropriation, 
and where the circumstances surrounding the transaction, betray no 
Indication of such intention, the right passes to the creditor but It docs 
only on the failure of the debtor to exercise his prior right. Where 
debts exist and tenders have been made, but the transaction between the 
debtor and the creditor presents a prospect sterile of any indication from 
which it can veraciously predicate the intention of either of them, the 
law asserts an exclusive jurisdiction over the entire transaction and with 
that lofty acorn of hetcronomy which always distinguishes its unfettered 
operations, proceeds to appropriate the tenders in accordance with those 
dictates of elevated reason which in the jealous record of leading cates, 
compel the proud concurrence of contemporary and the sacred submission 

L Marryotts, v. WKtte, (lbl7l I Stark 101. 

2- MayfoW, V. WaSey, (1824) 3 B. & C. 357 : 3 L. J. (O. S.) K . B. 

31 : 5 D* & R. 224. 

3. Nflffi, V. HodMBon, (1855) 25 L. ). Ch. 186 : 6 De. G. M. ^ G, 
474 : 1 Jut. (N. S.)946, 
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of iucxeedtng iurlsu (Harris on the Law of Tender* p* 331- Theie 
general principles, however* am only be resorted to where there is tio 
provision in the Statute itself which may be applicable to the case and 
nodning which would militate against their application* Where the money 
is in the hands of the Collector and the remitter has by his own act created 
a position which precludes the Collector from crediting the money in the 
accounts of any particular estate* the case attracts the operation of the 
Statute itself, the relevant provision being chat contained in S. 8, Act 11 
ofl85s>. 

It appears that the only reason on which the lower Court came to 
the conclusion that certain payments made after Zlst January 1927. 
must be applied to the discharge of certain items covered by the sum 
of Rs- 969-5-0 was that there was a resemblance in certain amounts 
between the credit and the debit side. Such an approximation occurs 
in the case of one item of Ks. but not In the case of others. 

But even this is not enough to bring the case within S. 59 of the Contract 
Act.* 

Sections 59 to 61. Contract Act, embody the general rules as to 
appropriation of payments in cases where a debtor owes se\’'eral distinct 
debts to one person and voluntarily makes payment to him. They do 
not deal with cases in which principal and interest arc due on a single 
debt, or where a decree has been passed on such a debt, carrying interest 
on the sum adjudged to be due on the decree* These sections arc based 
upon the rule of English Law. well settled since this case* that where 
a debtor, owing several distinct debts to one person, makes a payment 
to him intimating that the payment is to be applied in discharge of 
a particular debt, the crc\litor, if he accepts the payment, must apply 
It accordingly, if, however, the debtor has omitted to intimate and 
there arc no circumstances indicating to which debt the payment is to 
be applied the creditor may, at his discretion, apply it to any debt 
actually due and payable to him by the debtor at the time. In case 
neither party makes the appropriation, the payment is to be applied in 
discharge of the debts in order of time; and if the debts are of equal 
Standing the payment is made in the discharge of each of them 
proportionately, it will be seen that these rules have no application 
to a case in which only one debt is due and at the time of payment, 
betides the principal sum secured, interest has also accrued due. In 
such cases, the rule of English law, laid down as tar back as 1702 in 
CKose* is that *Tf a man is indebtcii to another for principal and 

I* Rad/ua MoWi. v. Ami Chand. A. I. R. 1934 All i86: 1933 
A. L. J. 1283 : 149 1*0.651. 

t Ckytan^B cau, (1816) i Met. 572 : 14 R. R. 166 

3. CKoic. V. Boa. (1702) 2 Freeman ^oL : 22 E. R. 1197, 
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itKmtt and payeth tKe money genefaliy, tt shall be applied in the first 
place to sink the interest before miy part of the principal should be 
SlinkIn another case*! I^tKl Ri^y j. Je«tcribed it as **thc old and 
w^-«ectled rule*' that where both 'principal and interest arc due the 
sums paid on account must be applied first to interesc. Fhac rule, 
where it Is applicable is only common justice To apply the sums paid 
to principal where Interest has accrued upon the debt, and U not paid, 
would be depriving the efreditor of the benefit to which he is entitled 
under his contract, and would be most unreasonable as against him”.* 

Z. Rule as to appropriation of payment}!^ in running account;— 
In the case of running accounts, there is no ..juestion of appropriation. 
It is assumed as a matter of law that the payment would go towards the 
earlier items in the account.® 

On paying money to his creditor the debtor may at the time of payment* 
appropriate It to any particular debt, even though the creditor says he 
takes it in payment o< another debt. If the debtor markes no appropriation 
to particular items, creditor has the right ot appropriation. 
If no express appropriation he made by either tne debtor or the creditor, 
it may be implied or presume.] rliar paym»mts to and drawings against 
a running account are Cv^ be 'ittrlbuteJ to the earliest items on the 
opposit esideof the acco iiU Refer to the following English cases’*"* in this 
connection. But as between trustees and their beneficiaries and their 
beneficiaries ai-id as to every person in a fiduciary character, the rule is 
modified, and so long as the trustee has money standing to his account 
drawing by him will he attributed to his own money, the trust money 
being Intact- Refer to this English case‘s for the said view. So where a 
solicitor paid into hla own account moneys of different clients* but the 
balance of the account always exceeded the amount first paid In, though 
less than the amount of other client’s moneys, it was held that the 
money of the client first paid in* must be taken to have drawm out. 

I* Parr's Banking Co- Ltd, v. Yaies^ (IB98) 2 Q. B. 460 : 67 L. J. Q. B. 

851 : 79 L. T. 821 r 4? W. R. 42. 

2* Jid Rom, v. SuIaWian Mai, A- 1. R* 1941 Lah. 386 • 43 P- L- R* 

521 :196 I. C. 625 ; I L. R. 1941 Uh- 740 (F- B.K 

3. Jiban Kam-Ramchunder, v. Sagarmal Khrmka, A. 1. R. 1933 Pat. 

267 ; 1451. C 611:14 P L. T. 654. 

4. Clayton’s case, (1816} 1 Met. 572, 

5. Pennell. v.Delfett. (1853) 4 DeGM&G 372:23 L, ]. Ch- 115; 

1 W. R. 499 ; 18 Jur. 273. 

6* In re Stenmng Wood, v, Stenning, (1895) 2 Ch. 433 : 73 L. T. 207. 

7. In ve HoUei's Estate, Knotchbull, v. Halieti, (1879) 13 Ch. D. 696 : 
49 L. J. Cb. 415 :18 iW. R. 732 : 42 L T. 421. 
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Rifer to ebi» Eogtiih cite' in iupport of the ttid vhrw takon in the 
pmetit eaae*^ 

AppropriaCion of paymciit with dlrcctioo s-*On the 9th May, 
1922. when D handed the cheque for Rt. 6,000 to the plakiciff, 
C, he gave C a tpccific direaion that the proceeds of that dieque 
•hould be paid u> the promliaory note in suit- It is admitted that 
C realised the proceeds of this cheque on the 18th May, and it 
would be held that payment by cheque, whlcli was conditional on the 
9th, became an absolute payment on the 18th May when the proceeds 
were obtained. C states that he then credited the Rs. 6,000 to !>*• 
account in order to keep it In suspense until he could see D* Therefore, 
C was not entitled to keep the money in a suspense account for a sinide 
hour because he had received and accepted the cheque and the money 
with a specific direction which by law he was bound to carry out S. 59 
of the Indian Contract Act is specific and mandatory to the effect that 
the payment must be applied accordingly, and a failure to carry out that 
statutory provision for a single day or a single hour was illegal and a 
breach of duty< The section does authorise a creditor to refuse to 
receive a payment, if he does not agree to the specific direction as to the 
appropriation thereof; but It is clear that such election must be made at 
once, and if he does not at once reject the payment, it is too late for 
him CO contend that he has not received a payment legally appropriated 
to the particular debt. Once he receives the payment, the question 
arises with w'hat intention did the debtor make the paymentFor 
example. It has been held by their Lordships of the Privy Council in the 
case of Devenpoft* that in a case where a tenant, w^ho had incurred a 
forfeiture, tendered a sum for rent which the landlord nominally refused 
CO accept as rent but did in fact keep under protest, stating that he was 
receiving it conJlcionally and without prejudice to the right to deal 
with the land as forfeited, the landlord was taking a course he was not 
entitled to take and had thereby waived the forfeiture. The same point 
had previously been decided by the House of Lords in this casc^ where 
the landlord told the tenant at the time of payment that he refused to 
accept the money as rent but chat be took it solely as compensation 
for the use of the land. Consequently, it would seem that even If C 
had told D on the 9th May that he refused to comply with his direction 
CO apply the cheque to the note in suit and that he intended to apply it 

1. In Te Stenning Wood, v. Scenning (1895^ 2 Ch. 433 : 73 L. T. 207, 

2. Siiiva Pfa$ad Smgfi, v. Proyag Kitman Debcc, A. I. R. 1935 CaL 

39 : 61 CaL 711 :154 1. C. 479. 

3. Devenpoft, v. The QtMcn, (1877) 3 A. C. 115. 

4. Cfuift, V. Lsmky, (1858) 6 H, L Cas. 672 : 10 £. R. *1459 : 3 L. J. 

Q. a 3^11 4 Jue. 903 :6 W. R. {523. 
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iD cMtMT MM» tt would noc hire Matted him ki kscesdoi the dM|ue 
to oomiuvendon of D*« direction* tod hU only proper coucte would hive 
been ip recutn the cheque then and there to D* A /Iwttavi C after 
apparently accepting the cheque without proteat on the 9th May, was 
not entitled to diiregard the direction on the 18th May when he recdired 
the cnh. It teems clear that the note would have been taclsfied and 
discharged pro tanto on the receipt of such payment; and such was In 
fact the intention of D on the 9th and there is no evidence that he had 
any change of intention before the 2Znd May, and, moreover* it Is riot 
suggested that he had any communication with C between 9th snd 
17th May. Once it is clear that the note was satisfied and discharged 
pro tanto on the 18th May, it seems an obvious proposition that the 
•sdified portion could not be revived without the consent of the five 
obligors, assuming even that a revival with their consent would have not 
been a breach of the scamp bw.1 

In view of the provisions of S, 59 of the Contract Act, it was not 
open to the Collector to appropriate those payments to any hist save 
and except the September kist in accordance with the express direction 
of the plaintifis at the rime when they made the payments. And indeed 
it is manifest chat if the Collector had adopted the course suggested, 
awkward complications might have ensued. For example, if any 
question should arise in future in connexion with the payment of the 
revenue for the September kisi, thete might conceivably be default by 
reason of the CoUeccor having transferred the moneys instead of 
crediting them to the Septemb^ Vusi as requested by the plaintifis, and 
in that case the plaintiffs might iustifiably object that the Collector had 
no right to appropriate the amounts in a manner not authorized by 
them. In a Privy Council case* under similar drcumscances the 
Collector had appropriated the amount sent with a direction by the 
defaulter to appropriate it to a certain ktst, towards the payment of 
another kist and their Lordships of the Judicial Committee held the 
appropriation was not to be varied without the consent of the payer.* 

4. Appropriation of payment for prior debt not covered by 
guarantee It seems to be perfectly settled law< on the authoricles such 
aa is this decision^ that a debtor for whom security has been given and 
his creditor remains at liberty to appropriate payments after the security 
has given just in the same way as they were before* and there is, 

1. T, D. Foster, v. R. M. A* L. Cheity Firm, A- L R. I92S Rang. 4 ^ 

2 Rang* 204 :82 LC.660. 

2. Mahomed Jon, v. Gonga Btshun Singh, 33 CaL 537 : 10 1. C. 272 : 

38 L A. 80 IP. C.> 

3. Lad Behary Matty, v. Rajendra Nath Malty, A- L R- 1926 CaL 866; 

43 C. L* J. 468 : 30 C, W* N 618 : 951 C 353 : 53 CaL 886* 

4* A. fC. A. Kahn OkuznoM, v, N^anal Bank of India, A. L R. 1917 
CaL 537;23aL.).256;20aW.N. 562 :33 LC.34, 
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therefore^ ciothit« in the fmx thtt payments were appropriated so as 
to dear off the prior indebtedness before credit was ftlven in reduction 
of the tiabUicy for which D «rch>i security* In any way to affect the 
plaimiff’s claim* ^ 

S Right# of a creditor regarding appropriation :*^rhe plaintiffs 
(creditors) were enctcled uj apropriate all payments towards interest, 
whenever the amount of such interest due at the time of any payment 
absorbed the sum paid.* 

These two cases,appear to lay down as the law in England chatt 
when the debtor has faile^i to exercise his right of appropriating the 
payment himself, it i? open to the creditor to do so up to the very last 
dace and even In the course of the trial, unless something has happened 
which renders it inequitable to allow him to do so. It is pointed out that 
the Intention of the creditor is to be gathered from his conduct, and 
that one way of ascertaining th It intention is from accounts which he 
may have rendered* Now, an accotint of the creditor in which he pays 
In full the Interest due to him on the dace of settlement and applies the 
balance towards the principal, is a clear indication of an Intention to 
make the appropriation towards interest in the first place.® See this 
Allahabad decision* in this connection. 

6« Rights of a debtor to intimate appropriation:—U has been 
contended by the appellant that a debtor can intimate the appropriation 
he desires only along with the payment or so immediately after it as to 
form part of the same transaction and cannot make his appropriation 
long after the payment- It is true that if the defendant does not 
Intimate his wishes along with the payment there Is a chance of the 
creditor making an appropriation and intimating to the debtor and thus 
shutting the mouth of the debtor for ever. But supposing the creditor 
has not made any appropriation, can it be said that the debtor cannot 
make the appropriation which be wbhes some reasonable time after, say 
a week, or a month, or three months ? It may be said chat whenever he 
intimates such a wish after a reasonable interval it formed part of the 

1. Sankaranama Iyer, v- T. M. Ponnusu-ami Pillai, A. L R, 1919 Mad* 

471 : 25 M. L. T. 257 ; 9 M. L W. 198 : 1919 M. W, N. 23 ; 

49 I. a 273. 

2. KhiaUa Sfmh, v. Hansori Mal-Nac/iu Mol, A. 1 . R. 1915 Lah. 246 : 

29 L C. 346 ; 24 P. R. 1915 : 23 P. L R. 1916. 

3* Cory Brothers Sf Co, v. Owners rf the Turhsh Steanukip •'Mecca” 

The "Mecca", ri897) A, C 286 : 66 L. J* P C, 86. 

4, Seymour, v, Picfceu, (1905) 1 K. B. 715 ^ 74 L. J. K. B, 413, 

5, fiCmpasindhu Solm, v. Raja of fCoUikota, A. 1- R. 1916 Mad. 1196 : 

29 I C 718* 

6, Mohdrola of Benares, v. Hat Narain Singh. 28 All, 25, 
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stme tr«Mctkmt« the payment^ But thould It be immediately after 
the payment ? No, why it should be immediately after a payment. The 
words ‘*wtth an intimation" in S. 59, Indian Contract Act, arc not 
inconsistent with an intimation after a reasonable interval So long as 
both have not made an appropriation the debtor can intimate the 
appropriation he wishes to the creditor later on. The appellants, thouid^ 
first denying that a debtor cannot do this, practically conceded this, in 
Such a case, it Is conceded, the creditor leav^es it open- If once so much 
is conceded it follows that the essence of an appropriation Is that it 
should be known to both parties and if not communicated by the 
creditor that it is left open; for, if an uncommunicated entry in an 
acount'book be held effective, an entry In an informal note book or a 
loose piece of paper, or even a piece oi* paper put in an envelope and 
secreted, or even a bare mental resolution to appropriate in a particular 
way( sworn to by the creditor ), would bind the debtor, In the case of 
regular account-books generallv an extact of the account-'book is sent 
to the opposite party according to the custom in commercial circles. In 
the Mecctf* relied on by the appellant. Lord Herschell said ar page 29Z 
of A- C' : “It is clear that if the appellants had merely entered in their own 
books an account such as was transmitted, it would not have amounted to 
any appropriation by them, and they would still have been at Ubercy to 
appropriate the payment as they pleased- It is equally clear, however, 
that when once they had made an appropriation and communicated it to 
their debtors, they w'ould have no right to appropriate it otherwise. 
What, then, was the effect of bringing the items of debt into a single 
account, and transmitting it to their debtors ir» the manner they did V\ 
This quotation shows that so long as the appropriation was not 
communicated to the debtor, the creditor can alter it afterwards, thereby 
showing that an uncommunicated appropriation Is not complete as 
between both parties. If it U so complete, one cannot alter it. There 
seems to be an analogy between this and the communication of an 
acceptance of an offer of a contract or a revocation The principle seems 
to be chat unless both parties have known the entry, it is not complete as 
between both the parties It is difficult to sec why an uncommunicated 
appropriation in an account-book should be binding on 
the debtor, but the creditor may be at liberty to alter U. At 
page 294 of A* C. Lord Macnaughten says “But It has long been held, 
and it is now quite settled that the cresditor has the right of election 'up 
to the last moment", and he Is not bound to declare his election in 
express terms. He may declare it by bringing an action or in any other 
way that makes his meaning and intention plain. Where the election 
is with the creditor, it is always his intention, expressed or implied or 

h Inihe Mecca, (1897) A. C. 286:66 L.J- P-86.45 W. R 667 : 

76 L. T. 579. 
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pnwtBMKl, md not snr rigid rule df law that gmrerm the aff pHa i tton ad 
^aiOfier> The preeumed intention of the credteor may no doubt be 
altered from a tutement of account, or anything eiae which indicates an 
lOtention one way or the other and is communicated to die ddwor, 
provided there are no drcumttancei pointing in an oppoaite directlot^. 
Tba uae of the words “express, Implied or presumed,'* “communicated,*' 
''indicates an intention” show that a concealed or secreted entry cannot 
satisfy the requirements laid down by Lord Macnaugheen. In the case of 
SfniMm* Bayley, J., observed : “If, indeed, a book had been kept for the 
common use ot both parties as ■ paarbook, and that had been 
communicated to the opposite party, then the patty making such entries 
would have been precluded from eltering that account”. See also the 
following English cues*'* and Chitty on-Contracts. pp, 851 and 852. In 
the present case, up to 1st May, 1922. neither party communicated his 
intention to the other- For the first time in Ex. VI die defendant 
mentioned that he paid the amount towards the suit notes. Within 
four months after the payment he repeated this in his affidavit of 
February 192.1. The plaintifT does not contradict it up to the trial. It 
esnnot be inferred that he accepted the defendant’s wishes, for he wu 
pressing bis suit; but it aeemt to be a piece of foolish and metnlnglew 
clevemen in not stating hla own approprittlon up to the trial. Though 
it cannot be Inferred that the payment mutt be taken to be appropriated 
by the creditor towards the suit notes under the circumstances existing 
on 5th January 1922, within the meaning of S. 59 of the Contract Act 
(sM this Privy Council cate*) til the later circumstances up to the trill 
Justify in rejecting the plaintiff’s earlier concealed appropriation at 
Ineffective and in holding that the defendant’s intimation in Ex. VI wm 
temonable In the circumstances and binds both the parties. This 
conclusion Is not inconsistent with the expressions of Lord Macneughcen 
in The Mecca* or of Vaughan Williama, R omer and Stirling. L. JJ.. in 
Ssymuf* for the question whether the debtor may intimate If the credtaW 
hu left It open, did not ariae and wu nor considered in thue caeea ** 

1. 5imson, v. Ingham, 2 B- fit C, 05 ; 1 D. & K. 559 ; 1 L. J- (O. S ) 

K. B 234 : 26 R. R. 273. 

2. Friend, v. ycniig, (1897) 2 Ch. 421 66 L- J. Ch. 737 : 77 L. T. 

50 . 46 W. R, 139. 

V SmiA. V. Betty, (1903) 2 K- B. 317 ; 72 L. J. K. B. 853 : 89 L. T. 

258 : 19 T. L R. 602 : 52 W. R. 137 

4, RameitMar Kocr, V. Mahomed Mehdi Hoism, (1899) 26 CaL 39: 

25 L A. 179.2 C W. N. 633 : 7 Set. 413 fp. a) 

$. In (he Mecca, (1897) .V C. 286.66 L- J. P 86 : 45 W. R. 667 : 

76 L. T. 579. 

6. Seymu. v. Pkkm, (1905) 1 K> B. 715: 74 L.). K. & 413 : 92 L T- 

519 : 21 T.LR.302. 

7, ML C Chefganmiiil. v. Deaar Monicka MisdaBar, A, I. R. 1926 

)yiad.792:50M. LJ.242: »4La 384 
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t. ApfroptlMim fjmeut by |adlfiBMit*dtbcort'~>te ifat 
* h * **>cg •omrecnunt to the coomryt chep«Tine(K*he«'efinteolM 
ayvroprlatadl towatdt the interest end the balance of the paymeat. tf atif. 
Ii there eo be ctedlted to rfie principal. Sees. 59 to 61 ^ the Contract 
A0: do oot expressly deal with interest, but the principle underlytam 
daece sectlom can wdl apply to interest as well. In this case,' their 
Lordships of the Privy Council affirmed the above parinciple in the 
following words. — Where payment was made upon a bond, the amount 
paid being lest than the interest due. held the payment ought to go to 
reduce the amount of interest due, and the creditor in a suit upon the 
bond was entitled to a decree for the principal and balance of Interest up 
CO date of decree**. This principle of appropriation has been applied 
from earliest time to payments made with respect to mortgage debt: 
aide the case of Gooroo Dou Ouo.* The argument that the appropriation 
of payments towards the interest would practically amount to charging 
compound intereat against the terms of the bond, can well be met by 
referring to the following passage in the decision of the aforesaid easel' 
“The balance of interest is never added to the principal so as to produce 
compound interest; but the practice appears to be that the peyment so 
made is to be appropriated to the interest that has accrued. This is the 
csubllshed practice in cjaes of mortgages and there is no reason why that 
practice should not be followed in the execution of ordinary decreel**. 
See also this Allahabad case* in support of the view taken in the present 
ease-* 

6. Power of Court .—The application of the judgment'debtors b 
very specific. It is very clearly stated therein that the payment wu 
made for satisfaction of the first insulment and a part of the second, 
which had already been defaulted. The Judgment'debtors were the 
persons who were making the payment and not the Court, and when 
the Judgment'debtors were stating that the payment wu towards a 
particvilar instalment no Court had the power to go behind that 
■Utement and hold that the payment wu made towards the 4th 
Inatalment There is nothing in law under which a Court can order an 
appropriation. Appropriation is a matter which arisu when payment 
Is and accepted. Where payment is not accepted by the 

}. LuchfiMshwor Singh Bafutdut, v. Latif Ali Khun, (1871) 8 B. L* R. 

110 ; 2 Suther 461 : 2 Sat. 700 (P. C.) 

2. Gooroo Dms Outt, v. Oomo Chum Roy, (1874) 22 W. R. 525. 

3. Mahm^Ja of Benaru, v. Hot Noroyon Singh, (1904) 28 All. 25 : 

2 A. L. J. 585 : 1905 A. W- N. 167. 

4. Mdfih Mohhtar Ahmed, v. Mi. Bihi RohimsMifiisia &gum, A. 1. R. 

1922 Pat. 369 : 1922 F. H. C. C. 66 : 67 1. C. 606 : 4 P. L T. 

56. 

P-133 
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deencvlioldcr the apotepriuton towardi an earlier debt or a later dc^ 
deea not realty arite. and there ta no law under which a Court could 
force a decree>holder to accept payment agatoac his wishes, particularly 
when the {udgmcnt^ebtor U In default. It was brought to the notice 
of Court that where a single debt is due» though payable by instalments, 

If the judgment^lebtor makes a payment the payment goes 6rst in 
satbfficdon of the Instalment that has fallen due and the earliest 
fnsrsiment is first satisfied. Refer to the following two cases^'* for the 
ptiiciple of liw. That is. no doubt, the ordinary principle of law, but 
in the present case, when the judgment-debtors applied for creating the 
deposit as a payment cowards the 4ch instalment even the 4th Instalment 
had defaulted and an application for making the decree absolute was 
pending. Whatever payment then was being made by the 
judgment-debtors was at a time when the clause of cxlgibiliry had come 
into operation and the judgment-debtors had lost their right of saving 
the default.* 

60 . Where the debtor has omitted to intimate and there 
Appikation Qrp:jrm<'ne no othcf circu mstanccs indicating to 

not iviyment is to be applied, the 

iriUicaKJ. creditor may apply it at his discretion to any 
lawful debt actually due and payable to him from the debtor, 
whether its recovery is or is not barred by the law in force for 
the time being as to the limitation of suits. 

Synopsis. 

1. Scope. 6. Durden of proof. 

2. "No other circumstances**. 7* Floating Account 

3. “Lawful debt". 8. Deposit for special purpose. 

4. Appropriation of payment 9. Right of creditor or landlord 

without direction. regarding appropriation. 

$. Appropriation without 10. Limitation, 

proof. 

!• Scope j—The point is that when the money Is paid, there it 
interest due to the creditor and unless the contract or decree provides to 
the contrary, or the money Is otherwise specially appropriated by the 
debtor, the creditor has a right to pay himself his intetest. The principle 
underlying the rule appears to be this, that when interest it payable 

1. Honumant Timo/i, v. Rnghavendraroo, A. L R. 1922 Bom. 237 > 

46 Bom. 843 } 761- C- 847- 

2. HatikiUfuLu, v. Nartmm, A I R. 1927 Bom. 479 ; 1041. C. 673. 

1. atnindmo. v. Narayan, A- L R. 1945 Nag. 277 : 1945 N. L J. 394 1 

1. L R. (1945) Nag. 885 : 222 L C 350. 
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•aider an ejipiew sHpuUtton or provision, the Iniereit becomes a di^ 
end eceessory to the priadpat de^ and S 60. Contract Ace isapidie^i«.1 
"No other eireuaiataiieea” j— The appeUant'a pleader comniatoa 
that the Court bebw was wrong In not allowing hb client, the plaintiff, 
to allocate the money value of the grain paymerts male by the 
defendants to him towards the extinction of certain debts due from the 
defendants to the plaintiff, before the execution of the mortgage bond 
upon which this suit is broughr, and he based his contention upon S. 60. 
Held.* that It is impossible to say that there arc here **no other 
circumstances'' indicating to which debt the payment was ro be nppUeda 
There is not only no eviJence on the record to ihow that there had been 
an agreement between the parties that the antecedent debt or debt! 
should be liquiiated by payments of grain; bjt there h specific eviJ;,mce 
that this one debt—the debt upon this bond—should be U^iuHatcd by 
payments in kind and not in money. Therefore^ the Court bilow was 
abundantly tight in disallowing the plain tiiT's claim to allocate these grain 
payments towards the extinction of the debts due before the execution 
of tliU bond- 

3. "Lawful debt^* The suit was not merely for recovery of mesne 
profits. U was also for recovery of possession on declaration of title If 
the entire decree i’lad been reversed in that case It would follow by 
implication chat t!ve defendant in the suit would be entitled to recover 
the costs incurred by him in defending the suit. In the present case 
only that portion of the decree which related to mesne profits was set 
aside as against the defendant. The remainder of the decree w^as not 
appealed against and remained good. In such circumstances unless 
there is an express order by the appellate Court allowing the defendant 
to recover costs incurred by him in the first Court, it must be held that 
these costs could not be recovered. Therefore, the amount which the 
defendant appropriated to himself as money due to him was not a lawTul 
debt within the meaning of Ss 59 and 60 Contract Act, and U Is not 
open to the defendant to appropriate this sum to himself as money 
legally due to him,® 

4. Appropriation of payment without directionThe first 
question is. whether the plaintiff has a right to appropriate several 
payments made by defendant, (wicbout specific directions) in full 
•atisfaction of the interest due to the plaintiff on the pro-note till the 
respective dates of payment and the balance, as far as would go towards 
the principal amount, or whether plaintiff ought to treat, whatever paid, 

1« Biswanoth Bhattacharjef, v. Sameswar Sarma Bamah, A. L R« 1913 
Cal. 605 (2); 41 L C 348 : 21 C. W. N. 1055. 

2. Sungut Lai, v, Baijruuk Ray, (1886) 13 Cal. I6t. 

3, Dwarkanath Mandal, v. Srugobinda Chaudhuri, A- L CL 1927 CaL 

906: l34La 799. 
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wtidir towttidt the prttidpd mod allow oounteHoBereet on the wfiste 
of die etoounr of eeeh paftnenr trUhout deducing thereftom dif 
lauteK due tffi the date thereof. The lower Gourta were wrong te 
daddlngin favour of the aeeond akemadve- The feUowifig caaca^ 
and Second A.opeal No. 14} of 1916 (the third caae and the aald Second 
Appeal being dectoiona of thia Courcl cleartr lay down the rule in 
airport of the fim alternative.* 

There la a debt due that carriea intereet. There are inoneya that are 
received without a definite appropriation on the one aide or on the 
other, and the rule which is weU>eatabIiahed in the ordinary cases is 
that in those circumstances the money U first applied, in payment of 
interest and then when that is satisfied in payment of the capital. That 
rule it referred to by Lord justice Rigby in this case* which Is reported 
in these words r—^The defendant's counsel retied on the old rule that 
does, no doubt apply to many cates, namely, that, where both principal 
and interest are due, the sums paid on account roust be applied first to 
Interest. That rule, where it is applicable is only common justice To 
apply the sums paid to principal where interest has accrued upon the 
debt, and is not paid, would be depriving the creditor of the benefit to 
which he is entitled under his contract” • 

VC'here there to an absence of express stipulation to appropriate the 
payment to a certain debt, the Court has got a further duty to see 
whether there was any Intention of the parties to appropriate it to a 
particular debt.'’ 

5. Appropriation without proof»—A defendant failed to prove 
that he intimated appropriation against a particular account, and alto 
failed to show that the circumstances pointed ro such an appropriation 

1. Luchmeswar Singh B ihiidur, V. Syed Lat>/All JChun, (1871)8 Bom. 

L. R. 110 ; 2 Sar. 7C0 ; 2 Suth. -161 IP. C) 

2. Bamundou Maokerjre, v. Omeish Chandra Rau. (1854*57) 

6 M. 1. A. 289: I Sax. 542 ; 19 E. R. 108. 

3. Kripafindhu Sahu, v. Ri^a of Kallikota, 29 I. C. 718. 

4. Dhuiipallia Bhutacharyya. Kuppa Venkaiaktishnayya, A. 1. R. 1920 

Mad 646 : 36 M. L. j. 296; 58 I. C. 797. 

5. Parr's Banking Company, v. Yales, (1893) 2 Q. B. D- 460: 

67 L. J. Q. B. 851; 79 L. T- 321 : 47 W. R. 42. 

& Meka Venkotadri Appa Rao Bahadur Zamindar Goru, v. Raja 
ParfhasdTOthy Appa Rao Bahadur Zamindar Gam, A. T. R. 1922 
P. C 23). 30 M. LT.36 : 26 C. WN. 3)! 48 I. A. 150; 
44 Mad. 570 : 40 M. L. J. 549 1 14 M. L W. 25 : 1921 

M. W.N.347 : 61 I.C.3l.- 19 A. L J.465 ; 23 B. t.R.644; 
33C.L.J. 447. 

Shyoffl Lai v. Raghwiath Manoaii, A* L R. 1937 Rat. 432 ; 
170LO48a 
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kittanteai fhcended ti^er S. 60, Contrtct Act Hefi,* th«t Ae oprion 
iMi wHik fStkt plsiotiff to ii^tke «uch ftpproprlttion vstintt debts legafif 
4hie •• he mlghc pleese' 

XClien the plahitffls (creditors) credited the payments to arrean of 
rtPeilue allenedi by them to be due for previous years {t was certainly for 
them to establish that arrears were due and what the amount of the 
arrears was; and, having failed to do this, they were not entitled to 
credit the payments as they have done.^ 

The creditor in the present case* invokes the aid of the principle of 
& 60 of the Indian Contract Act. It is incumbent upon him to establish 
chat there was a lawful debt actually due and payable to him from the 
debtor for the satisfaction of which the sums paid have bfen applied by 
him. Refer to the following two cascs^'* in support of che Siid view, 

6, Burden of Proof :—^The plaintiffs and defendants had business 
relations tor a considerable period. The account is sometimes described 
as a natural current account but it was a one-sided account of loans made 
from time and time by the plaintiffs’ firm and payments from time to 
time In whole or partial discharge of the advances The burden is upon 
the defendants to prove the appropUtion for which they seek. Indeed 
it is a heavy burden and one which must be completely discharged. The 
burden is on the plaintiffs of proving an agreement to pay comjjound 
interest.* 

?♦ Floating Account:—In the case of floating account, where 
security is intended to cover the maximum contemplated by the parries, 
it is not possible that, after the maximum amount h once lx>rrow'ed 
and drawn, subsequent payments in, can be regarded as paymenrs made 
to reduce che maximum amount of liabiliry widiouc any reference to or 
any contemplation of subsequent drawings or borrowings. Alter all, all 
the rules relating to appropriation of payments and the rule formulated 

1. Abdul All, V, Pumn Mai. A. L R, 1914 Lah. 3t)3 : 82 P. R. 1914 ; 

23LC 560: 173 P. W. R. 1914 : 277 P. L. R. 1914* 

2 Sibnarayan SaK v. Maisa Tada Pwdhan, A. I R. 1922 Pat. 

446 (I >. 

3, Brindaram Dassya, v* Karendra Naih Mitra, A* L R. 1928 Cat 

2-9. 

4- Cor 3 fBTOs 6 f Co. v. Ou>ncTs of Turkish Sienmship Mecca, (1897) 

A.C.286 : 45 W. R. 667 ; 8 Asp. M. C. 266: 76 L T..5:9: 

66 L. J. P. C. 86 . 

5. Miimsami Muddi. v. Perumal MudaK. A. h R. 1919 Mad* 534 : 

37 M. L ). 367 : 52 I- C. 950 : 10 M. L. \V. 329 . 

6 , Kadha Khhun, v, Hira Lai Sah, A. I. R. 1927 P. C. 50: 1927 

M. W. N 73 : 4 O. W. N. 344: 100 I. C. 668 : 45 C L I* 318 ; 

31 ew;N. 566: 52 M. L J. 715: 29 B. V R. 791: 38 

M.L.T.W. 
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Intention of pardei actual, presumed or even imputecL If so, tbc 
paymcfiti made by a debtor who has already drawn the maadmusn 
amount cannot be attributed to any intention on h)s part either to reduce 
the maximum available or even permanently to reduce the liability but 
ta only ascribable to keep down the interest and make the amount 
available for being drawn out again. ^ 

S Deposit for special purpose:—The amount deposited fora 
special purpose cannot be regarded as a repayment which the debtors at 
a subsequent date may claim to approprlsce to any other debt * 

9. Right of creditor or landlord regarding appropriation 
Under S 60 the creditor had a discretion to appropriate a payment 
either to the principal or the interest of his debt, both debts being then 
due to him. It was for the debtor to show that he had acted in such a 
way in respect of the payment as to limit the discretion of his creditor# 

The Gaya bonJ Is date:! 26th March, 1881 and is made payable six 
months later The indiin Contract Act, 1872, follows the ordinary rules 
of iaw in providing that when the debtor has omlrted to iniimate, and 
when there arc no circumstances indicating, to which of several debts a 
payment to beappUed, the creditor may apply U at his discretion to 
any debt actually due and payable to him from the debtor. In this case 
the mortgagor did omit to intimate any intention on the point. It Is 
contended that there are circumstances indicating hat his payments 
should be applied to the bond in suit. But the only circumstance he can 
point to is the original reluctance of the mortgagor to pay any compound 
interest at all. That reluctance was overcome, and it has nothing 
whatever to do wlrh the appropriation of payments. It Is clear that the 
mortgig jcs had a right, In the silmce of the debtor, to apply to the Gaya 
bond payments made after 26th September 1831 when that bond had 
fallen due.® 

Payments were made in liquidation of a debt and the amount due on 
account of interest largely exceeded the amount paid. HeU.* that the 
creditor is iustified in appropriating such payments toward? Interest.* 

1. QiiyJon’a case, (IvS16) 1 Mer. 572- 

2. Damodharam Chetty, v. Bansital AbrerchanJ, A. L R, 1928 Mad. 

566: 51 Mad 711 : 55 M- L.j. 471:28 M.L. W. 52l :111I.C. 

297. 

3. Namyait, v. Woman, A. I* R. 1921 Nag* 13) (2) : 59 L C 121* 

4. Nirpai, V. Shadi, I A. W. N, (1881), 119. 

5* Ramcihu ar Koet, v. Mahomed Mehdi Hossein fChan, f1898) 26 Dd. 

39 : 26 1. A. 179 : 2 C W. N. 633 : 7 Sar, P. C J. 413- 

6. Bishu>anath Bhauachatfee, v. Gavinda Chandra Dkss, A- L R. 
1919 CaL 235 ; 51 L C 83 : 29 .C L. h 305 * 23C W* N. 534. 
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The few «i ptymenn being tpplied to principal or iotereit was Ult 
down by Ac Board in thb case.® Shortly re<atated, it is this. A 
creditor to whom principal and interest are owed is entitled to 
approprUce any Indefinite payment which he gets from a debtor to the 
payment of interest. A debtor might in making a payment stipulate that 
it wu to.bc applied only to principal. If he did so, the creditor need 
not accept the payment on these terms, but then he must give back the 
money or the cheque by which the money is proffered. If he accepts 
it, he would then be bound by the appropriation proposed by the debtor. 
The entries In the books of the creditor may be taken as indicative of 
agreement to a proposed appropriiclon by the debtor need not be denied 
and is In accordance with the law as above stated.® 

The decree-holders had a right under clause 5 of the compromise 
petition to realbc it summarily by execution of the decree instead of by a 
separate suit or any oti^cr proceeding, and consrqu^'^tly ^hey had a right 
to appropriate part payments after the due date first towards interest 
and the balance, if any, towards principal. This is the general rule of 
appropriation See this English case^ in this coni^ecrion. The rule has 
been adopted in In:iii from the earliest time as will appear from the 
following decisions*ard sections 60 and 61 of the Indian Contract 
Act. This Is so whether the decree be an ordinary decree or on 


1. Part's Banking Company Ud. v. Yates, (1898) 2 Q. B. D. 460. 

2. Covetdkan Das, v. Waefe Ali, (1872) 4 Sal. Rep. 330. 

3. Bamundas, v. Omesh Chandcr, (1856) 6 M. I A* 289:1 Sot- 

542 (P. CO 

4. LMcJimeshweir Singh, v. S^fcd Luif Ali, (1871) 8 B. L. R. 110 : 2 Sir. 

700 (P. C.) 

5. Gurco Das DtOi, v. Ooma Charan, (1874) 22 W, R. 525 

6. MaKaruja of Benares, v. Har Narayan Singh, 28 All 25 : 1905 

A. W. N.167 :2A. L.J. 585. 

7. BiwdneitJi Bhatracharjee, v. Somesuar Sarma, A. I R. 1918 CoL 

6C5 (2) t 21 C. W. N. 1055 * 41 I C- 348. 

8. MeJea Venkatadri Appa Row, v. Parthasarathy Appa Row, A. 1. R. 
1922 P. C. 233 : 44 Mad. S(0 : 48 I. A. 150 ; 19 A. L. J. 465 ; 
23 Bom. L R. 644 . 40 M. L I 549: 33 C. U J. 457 1 
14 M. L. W. 25 j (1921) M. W- N. 347 : 26 C. W. N. 31 (P. C) 

Nmi Chanda v. Seth fLtdha Kisfm, A. I. R, 1922 P. C- 26 : 
30 M.L.T. 39 :1921 M. W. H 411 1 14 M, L W. 391: 
26aW.N. t53 : 63L&904:48CaL 839. 
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tetAlmeftt decreei it In the mretent gmc, pmrtiei the imcreit to pftfiMe 
imder the decree.* 

It icems rather etrange that a turn not even iufficient to cover die 
first of the two bills, should be eppropriated to the two bills in ordett If 
necessary, to save limitation in respect of each; but neverchelets the 
plaint id is in law entitled so to do unless an appropriation has been 
made by the person making the payment. There was no such 
appropriation by him when the payment was made and the plaintiff was 
entitled to make the appropriation in that manner and the entry in the 
cash book certainly supports him.* 

In the case of Simson^ it was laid down that the right of the creditor to 
appropriate the payment towards any of the debts due to him 
continues upto the time that he intimates the appropriation to the 
debtor The decision goes further and holds chat the creditor has a right 
to cancel his own appropriation towards a particular debt and to 
appropriate subsequently towards another debt provided he does so 
before he had committed the previous appropriation to the debtor. 
Referring to the aforesaid case '^Ir Henry Cunningham and Sir Horatio 
Shephard, in their commentary on the Indian ( ontract Act under S- 60, 
observe: “ This is contrary to the rule of civil law according to which an 
appropriation, whether by debtor or creditor is necessarily made at the 
time of payment*'. The principle of appropriation of payments made by 
a debtor who owes several debts to a creditor has been enunciated in 
this casc'^ where it has been laid down that the right to adopt the manner 
of appropriation rests directly with the debtor. In the absence of any 
direction of the debtor, It is open to his creditor to appropriate the 
payment towards any of his debts, and lastly, if there is no intimation 
by the debtor at the time of payment with regard to appropriation by 
the creditor- then it Is open to the creditor to insist upon appropriation 
being made In the chronological order in which the debts stand These 
principles have been so firmly established that It is needless to refer to 
any further authority Suffice It to say that the principles have been 
crystallUed In Ss. 59 to 61 of the Indian Contract Act.* 

1. T. Barclay, v, Mt. Dhandei, A. 1. R. 1923 Pat. 322 : 4 P. L. T* 112 i 

1923 P H.C.C. 194:711. C937. 

2. Maurice Mayaha$, v. W, Morley. A. i R. 1925 CaL 937 s 

29 C- W. N. 496 : 87 1. C. 508, 

3. Simion,v. Ingham, 2 B & C 65 : 3 D fit R* 549 . 1 L J. (O. S.) 

K. B. 234 : 26 R. R. 273. 

4. Cory Brea 9 Ca, Ltd, v Owners of the TiiiUih Steamship '*Maoca*\ 

(1897) A. G. 286 : 66 L.}. P C, 86 ; 76 U T. 579 : 45 W. R. 

667:8 Asp. M. C. 266. 

5* F. H. Manistry, v. J. V* JameMon^ A. L R. 1926 Rat 330 : S Pat* 
326:94 iC 273i7P.L-T.577. 
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One of the rnortmiort depottied certain amoum arlth the mortgitee 
and the mortgagee agreed to give receipt for the tame apectfring Ae 
amounca appropriated cowards principal and the intcreft after the 
Dtiter co-'mortgagors paid the balance* of the rnortgage money. The 
mortgage was to he redeemed before the expiry of four years. Other 
comoitgagors never paid their mortgage money within the term and so 
the mortgagee was entitled co appropriate the whole amount deposited 
cowards interest.* See In this connection this Privy Council decision *^ 

It is Indubitable that when a debtor owes se\'erai distinct debts to 
one person, and makes a payment to him, it is the direction, either 
express or implied of the debtor with regard to the application of the 
payment which governs that payment’s destination* A careful considera^ 
tion of S. 59 of the Indian (."ontract Vet leaves no doubt, however 
that that intimation must be synchronous with the payment- Where, 
however, the debtor has not taken advantage of the power conferred 
upon him by S- S9. the creditor is at liberty to apply the payment in 
liquidation of anv lawful debt actually due and payable to him from 
the debtor, in an Allahabad case® it was held that sections 59, 60 
and M of the Contract Act were enacted to embody the rule laid down 
in the case of Clayton.^ It holds that the creditor can take advantage 
of the discretion allowed to him by S. 60 only at the time of the payment 
and ts not at liberty to make any ex I>05i facto appropriation. Now, 
Clayion's case ' was based on peculiar facts. The question which the 
C\’»urcB were called upon to decide was whether a customer of a Bank 
was justified in claiming that payments made to him by the Bank were 
payments made against particular credit items in his account and not 
against rhe account as a whole, and it was held that the payments were 
made against whole account and that the creditor was not at liberty to 
urge ex pjst facio that particular payment?, to him shotild be debited 
against particular credit items. In chat case, however, the learned 
Master ot the Rolls seated that he was not called upon to determine the 
general question of the creditor's right to make the application of 
indefinite payments, so chat the decision clearly has no general 
application. The view that rhe creditor may apply payments up to the 
very last moment, even up to the time of the trial, was adopted in these 

I- Sheorani BIbi, v. tlouri Sfumkar, A. 1. R. 1926 Oudh 514 : 95 L C. 

175- 

2. Mdca Venkaiadn Affpa, v. Parihosarathy Appo, 48 I* A. 150- 

61 I C. 31 : A. I. R. 1922 P- C 235. 

3. Kwidan Lai, v. Jagan Nath, A- 1. R. 1915 AIK 378 : 37 All. M9 : 

13 A. L,i.908 : 301.C. 92. 

4- Ckxyton’f case, iiS Revised Reports, page 16). 

F-434 
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two English cases'^* and his been followed by d\e Hi^ Courts of 
Bombay, Mladras and Patna* On the other side is only the ruling relied 
upon by the Court below, end the main reason of the view of that 
Court appears to be that where the law as laid down in Caty Bfoifcew 
9 Co,* accepted, there would remain no scope for the application of 
S, 61 of the Contract Aa whkh provides chat where neither party 
makes any appropriation, the payment shall be applied in discharge of 
the debts in order of time. This objection, however, does not impress ; 
for it is not difficult to imagine cases in which neither party, elthcT by 
oversight or mistake, has made any appropriation. Moreover, a Code 
attempts to provide for all possibilities. The Courts below might well 
have held on the peculiar circumstances of this case chat the original 
creditor did appropriate the payments to the unsecured debts ; but 
from the finding of fact it appears that he did not do so. Holding, 
however, that S. 60 of the Contract Act grants to the creditors plenary 
discretion to make the appropriation at all time) up to the time of 
trial ( and it is obvious that this rule contravenes no principle of justice 
or eejuity ), the plaintiffs at the institution of tne suit, had appropriated 
payments to the unsecured debts and were not restricted in the exercise 
of this discretion to the point of time when the payments were actually 
made.* 

A Bank issued a fixed deposit receipt for Rs. 500 in favour of B and 
R, the amount being payable to cither or survivor, R obtained an 
overdraft from the Bank. The Bank credited the amount due under 
the fixed deposit receipt to this overdraft and on B demanding payment 
Informed him of the action taken on it and refused to pay. B thereupon 
brought an action against the Bank for the recovery of the amount 
due under the fixed deposit receipt. that the Bank could not 

appropriate the money cowards the debt due by R alone. 

XX'hen an advance amount is paid by the tenant to the landlord under 
a stipulation that the same is to be applied towards the last year’s rent 
due under the tenancy, the landlord is entitled to appropriate the same 
towards the rent due for the instalments due for the final year, though 
a suit for rent due in respect ot such instalments might be barred by 
UmUation. The circumstance that at the date of the suit the instalments 

1. Cory/ifothers and Computiy Limited, v. ihe Owners of the Turkish 

Steamship "Mecca” The ’Mecca” (1897) A. C. 286: 66 L j. 
P. C 86 : 76 U T. 579 : 45 W. R. 667 : 8 Asp. M. C. 266. 

L Seymour, v Pkheft. (1905) 1 K. B. 715: 74 L MC. B. 413: 

92 L, T. 519. 

X Rebt Mai v. Ahmad. i R. 1926 Lah. 183: 7 Lab. 17: 
27 P. LR. 9 :92 L C. 947. 

4. Simlii Bankmg und btdustfia! Company Ud, Atiuthofis City, v. Mc. 
Bhoguon Kuar, A- I R- 1928 Uh. 316 : 111 L C 554. 
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hr rent ht the fei»l year in respect of nrhlch the UndUord approprlRisd 
the adftntt were barred br Hmtcarion U r*o bar for the landlord in 
doingso.^ 

* 

•It tf dettr from th« following decisions*"* where It w«i observed 
thsc so long as notice had not been given as to the appropriation 
of any amount to any particular account, it is open to the creditor to 
alter tt and make re-appropriation.^ 

The question is whether the decree holder had appropriated the 
payment made towards principal and. therefore, could not subsequently 
change the appropriation and make ir towards interest. It appears 
that all that the decree-holder had done in presenting accounts to the 
Court on which he based execution application was to enter the credit 
and debit items, calculate the interest on both and claim execution for 
the balance. The result of this, no doubt, was to appropriate the payments 
towards principal or whether it was merely a mathematical mistake which 
led to an inaccurate result* In the latter case there would be no question 
chat he would not be estopped or bound.See in this connection this 
Privy Council case* • 

The law in this respect is clear and is provided by S* 60 of the 
Contract Act. As between a creditor and debtor, the debtor in making 
payments may appropriate the payment in what manner he likes and 
failing such appropriation the creditor may appropriate. It is important 
to note that in addition he may appropriate payments towards debt! 
which would otherwise be barred by Umitatiorv'^ 

It is now well established after marshalling the case-laws in the 
present matter* that if the debtor does not make any appropriation at 

L KTisKnusumi Iyer, v. Natesa Iyer, A. 1. R, 1930 Mad. 594 : 124 1. C. 

51. 

2. Mecca (1897) A C. 286 : 66 L. ). l\ 86 : 45 W. R. 667 : 76 L. T. 

579. 

3. Chegganmull Sowcar, v. Manicka Mudaliar, A. I, 1926 Mad. 

792 ; 94 I- C. 384. 

4. Imperial Bank of India, v, V. P. Avanaii ChetUar, A. 1. R. 19*^0 Mad. 

874: 59 M. LJ. 5l3: 53 Mad. 826 : 32 M^ L. W. 745: 

128 I. C 518. 

5. Muni Lai. v. Oulab Singh Bhagwan Singh, A. I. R. 1933 Lah. 

126 ri) : 145 I. C. 144 : 34 P- L. R. 1051. 

6. Venkatadri Appa Rao, v. Parthasarthi Appa, 26 C. W. N. 33 : 

30 M L. T. 36 : 40 M. L J- 549 : 14 M. L W. 25 : A. T. R. 

1922 P. C 233: 61 LC 31:48 L A. 150 : 44 Mad. ;570: 

1921 M.W. N. 347: 19 A-L.). 465 r 23 B. L R. 644: 

33C.L J 447. 

7. Jibon Ram-Ramdmruier, v. Sagarmal ^fChemka, A. I. R. 1933 

Pat 267 : 145 L C. 611 :14 P. L. T. 654. 

8. Km^amohan Shaha Paddar, v« Kanmakanta Sen Chaudhufit A* L R. 

19M CaL 40 : 60 CaL 1265 : 149 I. C. 262. 
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the time when he nukes the (uyment» the rtght of tppropriarion devolves 
oil the credheor and he may exercise that right until the very last moment 
and need not declare his Intention In express terms : See the observations 
dLofd Macnaughten in this cate.* This is. no doubt, the rule of English 
law and It was assumed to be the law under the Contract Act by the 
High Courts of Bombay,^ Madras^ and Patna.^ The High Court of 
Lahore has taken the same view in this case * The Allahabad High Court* 
hai» however, held that an appropriation of payment by the creditor 
must be made at the time of receiving rhe money and that he cannot 
exercise the right of appropriation at the last moment. But as has been 
pointed out by Sir Frederick Pollock and the Rt Hon’ble Sir Dinshaw 
MuHa in their commentary on the Contract Act, the view taken by the 
Allahabad High Court U sn arbitrary speculation and is erroneous, it 
seems that there U nothing in S 61, Contract which is contrary to the 
English law on the subject ; on ihe other hand, 5 61 is in conformity 
with the English law and where the creditor does not make any 
appropriation, S. 61 provides the rule for the guidance of the Courts. 
The Allahabad view can no longer he maintained in view of the decision 
of the Judicial Committee.'*’ 

The lower Court has. however, tried to show that the amount of 
Rs. 42S entered in the bill was incorrect, and that as a matter of fact 
Rs. 450 was due on that account. It is unnecessary to embark upon an 
inquiry Into the question vvl^ethcc the correct amount of arrears for 
the shop rent was Rs. 450 or Rs 425 It will be sufficient to show that 
rightly or wrongly the plaintiff had claimed only Rs 425 for the rent 
of the shop. It seems under the circumstances more likely that the 

1. Cory BrochefS 6? Co, v. Owners of TurltisH Steamship M(*cca, fl897) 

A. C. 286 : 66 L ). P. C- 86 : 76 L. T. 579 : 45 VP. R. 667 . 

8 Asp. M. C. 266. 

2. S. Ametchand & Co, v. Rumdai Vithaldas, A. I. R. 1914 Bom. 

290 : 21 I a 343 ; 38 Bom. 255. 

i. Munisami Mudaii, v, Pemmd Mudaly, A* 1. R. 1919 Mad. 534 : 

52 1. C. 950. 

4. Btshun fVrkash Narayan Singh, v. Md. Siddiqur, A* L R. 1916 Pat. 

326 : I Pat. L. J. 474 . ^5 L C. 375. 

5. Rdu Mai. v. Ahmad, A. 1. R. 1926 Uh, 183 : 92 L C. 947 : 7 Lah. 

17. 

6. Kwndan Loi. v. Jagannath, A. 1. R. 1915 All. 378 :13 A. L-j, 
908 : 301 C 92 : 37 All. 64'>. 

Commiiiionct of Income-Tax, Bihar fiT Ottssa, v. Komeshuor Singh, 
A. I. R. 1933 P. C 108: 1933 M.W N. 439: 37 M. L. W. 
701:14 P.L.T.34l:64 M. L, J. 612: 37 C W. N. 598i 
1933 A. L I 527 . 57 C- L. J. 318 : 35 BLR. 731 : 142 I. C 
437.60 I. A. 146: 12 Pa*. 318 (P, C) 


7. 
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ptymem of 450 thould have been made cowarda the arreart of rent 
for the dac« which amounted to Rs. Sli. Further, the plalncif havkie 
served the defendant with a notice dcmandlnit the rent of the flat atul 
requiring him to vacate ic, it i% more probable that the defendant would 
try to placate the plaintiff in respect of hto demand for the rent of the 
flat. Under the circumstances the defendant has failed to establlth 
that he made this paycnem either with an express intimation or under 
circumstances implying that it wa^ payment tn respect of the arrears 
due for the shop- It follows, therefore, that the plaintiff was entitled 
CO apply it at his discretion to any debt due to him. As he has 
admittedly appropriated it towards the rent of the flat, the lower Courtis 
finding cannot be accepted in favour of the defendant in respect of this 
item 1 

The question of appropriation to different portions of debt irialng out 
of a single transaction has been before a Full Bench of this Court • 
That was a case where parr of the debt was for legal neceasiry and part 
was not. and it was held that in such a case the amount previously paid 
must of necessity go to the discharge of the whole debt and no question 
of appropriation In the strict sense arises, that it would be just and 
equitable to distribute the payment rateably between the two portions. 
It wast however, recognized that it might be possible to treat the two 
portions as distinct debts and that the creditor could appropriate payment 
cowards one or the other In the present case, however, where the 
finding is that one portion was taken for a future immoral purpose and 
that portion was not in any way binding on the joint family and waa not 
a lawful debt at all but a debt opposed to moral or public policy under 
S. 23, Contract Act. the plaintiff'credltor was not entitled to appropriate 
the payment from joint family property to the whole debt but only 
cowards the portion for lawful purpose.® 

The subject of “appropriation of payments*’ is dealt with in the 
Contract Aa bySs. 59 to 61 Inclusive. S. 60 providea that when the debtor 
has omitted to intimate and there are no other circumstances indicating 
to which debt the payment is to he applied the creditor may apply it at 
his discretion to any lawful debt actually due and payable to him from 
the debtor. This is the same rule aa that laid down as English law by 
the House of Lx>rds In this case^ and under it the creditor has a right to 

1. Sahay & Sons, v, Mathura Duti, A, I R. 1935 Oudh 2C9 r 

11 O W. N. 1397 , 1934 O. L. R. 879 : 152 I. C 786 

2. Goiram SingK, v. Kalian Mai, A. h R, 1937 All. 1 : 1661. C. 423 ; 

58 All 791 : 1936 A. L. J* 1224 (F. B.). 

3. Choudhuh Bed Ram Singh, v. Inder/it Singh, 1938 A. L. 1. 644 : 

1761 C. 619: 1938 A. W. R. 510: 1938 AU, L R. 669; 
A. L R 1938 AU. 437. 

4. Cory Bfochers 6^ Co, v. Owners of Turkish Steamthib 'Mecca', 

(1»7» A. C 286: 66 L,J. P. C 86 : 76 L T. 579.45 W. R, 

667 * 
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a|>i;>toprltte a payment by che debtor to rhe principel Of to the intereet at 
the tame debt. There ti no obligetion upon the creditor to make the 
appropriation at once. Refer ti> chit Privy Council caae^ and a Calcutta 
cate* In rhli connection. Thoujdi when once he ha» made an 
appropriation and communicated it to the debtor he would have no 
right to appropriate it otherwise (d per Lord HecadisU in Cory Brothers* 
at p. m of (1897) Cd ; Lord Macnaughten's lanauage at p. 294 in that 
case is equally applicable under Ss. 60 & 61^ Contract Act; 'Where the 
election Is with the creditor. It is always his intention expressed or implied 
or preaumed, and not any rigid rule of law chat governs the application 
of the money."^ 

It was contended that the surety was entitled ro the beneht of the 
repayinents made by the principal debtor in hU account. As against this, 
it was rightly contended that inasmuch as the debtor did not exercise his 
option under S. S9, Ct>ntrart Act, it was open to rhe creditor to exercise 
his option under S. 60. Contract Act. and as hr had appropriated the 
repayments in the account which he had with the principal debtor 
independently of the contract of guarantee, the surety cannot in law raise 
any objection to this appropriation. The following cases*support the 
contention raised above.* 

In the absence of any appropriation by the debtor at the time of 
paymenCi It is no doubt true as a general rule that payments should be 
attributed in the first instance to interest.* 

lO* Lisnltation The lower Court disbelieved the plea of discharge. It 
found the two payments alleged by the plaintiff to be true, but di^^missed 

1. Income-tdx Commissioner, v. hAakar^^adhiraja of I ^atbhanga, A. I. R. 

1933 P. C. 108 : 142 L C. 437 : 12 Pat- 318 : 60 I. A. 146 (162). 

2. Kunfamohan Sftaha, v. fCarunnakanta Sen, A. 1. R. I93i CaL 

40 : 149 I. C- 262 4 60 Cal. 1265 (127(%1271). 

3. Cory Brothers 9 Co, v. Owners of Turkish SceamsKip *Kdecca’, 

(1897) A. C. 286:66 L K P. C 86:76 LT. 5?9:45W. R. 

667. 

4 Roma Shah, v. Lai Chand, A. I R. 1940 P. C. 63 : 1940 O. W. N. 

315 : 51 M. L. W. 578 ; 1940 O. L- R. 230 : 187 1. C 233 : 

1940-1 M. L. J. 895 : 44 C W N. 625 : 42 P. L. R. 328. 

5. Rclumol, V. Ahmad. A. L R 1926 Lah, 183 ; 92 I. C 947; 7 Lah. 

17 : 27 P. L R. 9. 

6. Kmpasindhu Sahu, v. Raia of Kaliikosa, A. L R 1916 Mad. 1196 : 

291.C.71R 

7. Munuiwami, v, Prmmol Mudaly. A. 1. R 1919 Mad. 534 :>51 U G 

950. 37M.L. J. 367. 

8. Kwekreja Lid, v. Said Atom, A. I. R. 1941 Lah. 16: I- L. R 

1941 UR 323 : 193 L G 206,13 R L 440 ; 43 P. U R 539. 

9. Bankuon. v, Shiber. A. L R- 1946 P* G 145. 
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die eufc on the ground that It was barred by tlndtatloii at the idaititlir 
did not make a tpedal appropriation cowards the defendant's accounta. 
The only transactiona outstanding when the paymens were made were 
the promitsorv note ard the hypothecation. The note was che earlier 
of the two. If the appropriation was generally cowards the sum due on 
both tramactlom* both will be saved-^ See the following two cases*'* 
in support of the said view. 

In che case of a tradesman's account the liability to pay lor each item 
of goods delivered, cither day by day or week by week, is in the case of 
each item the date of the delivery of that particular item. The lower 
Court went on to utilize a perfectly right principle, Sections 60 and 61 
of the Contract Act, in applying the payments made by the defendant 
to the items in the plaintiff's account, and although the plaintiff had not 
given evidence he attributed to the plaintiff an election to apply the 
payments made by che defendant to the earlier items in the account, 
which is che ordinary thing which one would expect a tradesman to do 
and an inference which the Court might properly draw in the absence of 
any evidence to the contrary. The lower Court ought to take the plaintifPs 
accountani alter giving credit for the payments which the defendant baa 
made, apply them in accordance with the plaintiff's election to the earlier 
items in the account, strike a balance and find out how many items 
were left sctli unpaid on the plaintilf's account. Unless part payments 
have been made in respect ol each item within che meaning of the Statute 
of limitation so as to take the items out of the three years' limit, each 
item in respect of which no such payment has been made ought to be 
struck out of the defendant's account.* 

After distinguishing the following decisions*'’^ it is held that under 
S. 20 of Limitation Act, tnc payment Is viewed from che standpoint of 
the debtor and hence the determining factor Is the intention of the 
debtor In making the payment and not that of the creditor in 
appropriating It. Wliere. therefore, the debtor makes payment to hia 
creditor, whom he owed two debts, the mere appropriation of the 

1. M. Sonkaram Iyer, v. Thsraviya Sadcui, A. 1. R, I9l9 Mad. 

100 (1) : 51 1. C. 240. 

2- Soumia Narayana lyengaT, v. Alagjirisawmy Iyengar, 14 I. C 580. 

3, Hingu Miya, v. Heramba Chandra ChakravartU 81. C.81. 

4* Abdul Aziz, v, Muniw Lai, A. 1. R. 1921 All. 325 ; 19 A. L J. 555 ; 

03 L C 435- 

3« Buta, V. hrmanond, 84 P- R. 1904. 

6. Cuftoulef, V. aWuI Humid, A, I. R. 1921 AIL 335 Q) i « All. 216 i 

59 10.941 ; 18 A.L J- 113L 

7* Sakharam Sianehand, v Kavai Padamu, A. L R. 1920 Bom. 413 : 

44Boiii.39Z:56IC429:22Bgai. LtLiH. 
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ptyaunt (it the creditor to one of the debt*, camwc, in the abicnce of 
cridetice to chow debtor’s Intention, eeve lim.lettion.l 

61. Where neither party makes any appropriation the 

AepHotion of w»«. ^ discharge of the 

vimre oehiicf fmiy dcbts in Order of time, whether they arc or 

ip iifop ri wuci. 

are not barred by the law in force for the time 
being as to the limitation of suits. If the debts are of equal 
standing, the payment shall he applied in discharge of each 
proportionably.. 

Synopsis. 

1. Scope. Riahtof creditor regarding 

2. ''AppUcstion of payment appropriation even towards 

where neither party tlme^barrcd debts 

appropriatea'V 4. BfFcct of successive advances 

and successive payments. 

I- Scope :—^The application of the rule in 8. 61 U always subject to 
the condition that the parties have indicated no intention inconsistent 
with its application.* 

2. ** Appilcation of payment where neither party appropriates’':—^ 
Unless the meaning of S. 60 is that the debtor is to make hi* 
appropriation (if any) at the time of paying and the creditor to make hi* 
appropriation (if any) at the time of receiving the money, it is difficult to 
conceive what is the meaning of S. 61, or how ir could be applied if 
by reason of the manner in which the plaintiff kept the account, be is to 
be deemed to have appropriated the payment to the debt of earliest date, 
there is an end to the case. If on the other hand, there was no 
appropriation by either debtor or creditor, the payment must be applied 
to the earliest due by the defendant to the plaintiff.* 

If the debtor does not appropriate, and he has the first right, then the 
creditor may appropriate, and he may appropriate to any partic ular debt 
to any jsariiculat portion of a running account- But if neither party 
appropriates, S-61 i* an enabling section, which entitles the Court to 
declare that such payments shall he appropriated in discharge of the 
debts in order of time. Cf. the case of Cory Btothefs* where there was 

I Panna Ul, V. Rum Singh, A I R 192!^ Lah. 288.30 P. L R. 

233 : 1161. C. 549 : 10 Lah. 750. 

2. S. Amarchond ST Co, V, Ramdoi V. Durhut, A. 1. R. 1914 Bom. 

290 : 21 1. C. 343 = 38 Bom. 255 ; 15 B. L R, 890. 

3. Ktmdan Ldf v. higetinaih, A. 1. R. 1915 All 578 i 37 All 649 ; 

13 A. L J 908 ; 30 L C. 92. 

4. Cofy Brothers St Co, Ltd, v OtAmevs of die ft^kuk Soamship 

(1897) A, C 286.66 L. j. P. 86 : » L, T. 579, 
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undoubMlly ft riimifag tecounc, ptfments were nuKle cs^onding ovtr die 
entire period of ttuic accoum horn Us incepekm to its end; tnd the 
quesieion arose "where neither iMirty had made cn express ap|Xroprlaiion\ 
whether the Court is to impty chat the paymenes made shall be appUed 
in dfftcharge in the order oi dace in which the debts were contracted. 
The plaintiff (creditor) is to entitled Reference may be made to the 
case at Hooper^ to the dedslon of Blackburn, J., where he says : "The 
general rule is, that the party who pays the money has a right to apply 
that payment as he chinks fit. It there are several debts due from him, 
he has a right to say to which of these debts the payment shall be 
applied^ If he does not make a specific application at the time of 
payment, then the right of application generally devolves on the party 
who receives the money. But there is a third rule, viz., chat where one 
of several partners dies, and the partnership is in debt, and the surviving 
partners continue their dealings with a particular creditor and the latter 
joins the transactioTn of the old and new firms in one entire account, 
then the payments made from time to time by the surviving partners 
must be applied to the old debt"*. * 

There is no force in the argument that because defendant (debtor) 
did not specify to which debt this money was to be appropriated and 
bi^causc the plaintiff (creditor^ also did not expressly appropriate the 
money to any certain debt, it should go towards the older debts, namely 
defendant's own debts.* 

It is a running account, and there is no reason why the payments 
within three years should not be treated as appropriaced to the 
satisfaction of the earlier advances, even though these advances may be 
time-barred at the date of the suit or at the date of the part payment.^ 

A executed several mortgages to B and B had monies belonging 
CO A in his hands. Held,* by Kanhalya Lai, J. C., that the section 61, 
Indian Contract .Act does not apply as the question is not one of 
application of payment but that of set-off under 76, T. P- Act. Held,* 
by Daniels, A. ]. C., chat S. 61 applies and the monies must be applied 
in discharge of the debts in order of time. It cannot be applied in 
discharge of all the debts proportionately unless they arc all of equal 

L Hooper, v. Keay, (1875) Q- B. D. 178 . 34 L T. 574. 

2. Bishim Patkash Narain Singh, v. MuKammod Sodique, A. 1. R. 1916 

Pat. 326 : 35 L C 375 : I P. L. J. 474. 

3. Mahodeo, v. Kisan Lai, A. I, R. 1922 Nag. 219 : 68 I. C. 597. 

4. Jakappa Kochcheih v. Annoppa Bosoppa PatU, A. L R. 
1923 Bom. 8Z : 47 Bom, 128 : 24 & L. R. 1284 : 76 1. C. U5. 

5. Somtfi Prasad, v. Ehiisham AU, A. L R. 1923 Oudh 123 ; 25 O. C. 

349 ; 77 I. C, 310. 

F-135 
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•WndbiR. Nor i« there eny euchority for euggeetlon tb« the oioney 
•hould be applied hm in payment of the most ooetoui debt. Held,* by 
Aahworth. A. |. C., that notwithatandlng anything in S. 61 the 
Contract Act, in the abaence of appropriation, payment! of autpluaea 
ahould be appropriated to interett before they are appropriated to 
principal on any particular debt. 

Under S. 61, Contract Act, where neither party make* any 
appropriation, payments are to be applied in the discharge of debts in 
order of time.* 

Sections 59 to 61 of the Indian Contract Act which embody the run 
in Chiyton’i case^ recognise the rights of a creditor to appropriate a 
payment made by the debtor towards payment of his debts and accepted 
by the creditor as such In the absence of any express ot presumed 
Intentions of the debtor to the contrsry. in this esse the payment was 
not a payment tSlthln the rule in Clayton'.i case" and the ex post facte 
appropriation of payment cannot prevail^ 

In the case of Nemi chand* it has been held that when a debt it due 
which carries Interest and moneys ore received without definite 
appropriation on the one side or the other, the rule which is weU 
established in ordinary cases Is char the money It brat applied in payment 
of interest and then, when that is satisfied in payment of capital. The 
fact that money is paid In Court in sacitfaction of the debt docs not 
make any difference so far as the above principle is concerned.* 

"I’lic principle underlying the provisions of S. 61 seems that the Court 
should in the absence of any appropriation by cither the debtor or the 
creditor, direct that the payment should be applied in dischaige of the 
debts in order ot time if there be such, and if they are all of the same 
date, in discharge of each of such debts proportionately.'^ 

1. .Sonuti Prasad, v. Ehtuham Ali, A. 1. R. 1923 Oudh. 123 ; 25 O. C. 

349 ; 77 I. C. 310. 

2. Amhe Paiyar lUlut Mandoi, v. Firm .Sundar Ram Ramphal Ram, 78 

I. C. 910. 

i. Clayion’i cose, (1816) 33 E. R. 781; 1 Met. 572 . 15 R. R. I6I. 

4. Budhu Ram, v. ICimairal Bhoirai, A. 1. R. 1924 Sind 137 ; 84 I. C. 

672. 

5. Memkha'id. v. Ktidlui fCaHen. >0 M. L. I". 59 ; 26 C. W. N. 153 ; 

14 M. 1.. W. 391 : 1921 .Vt. \V. N. 411 : 63 1. C. 904 ^ A- I. r! 

1922 P. C. lb ; 48 Cal. 839 (P. c;.) 

6. Ram Chand, v. Rank of Upper Iruiia, Ltd. Simla, A I. R. 1928 Lah. 

901 109 1. C. 592. 

7. Ram Noth, v. Chiranii Lai. (53 I. C. 136: 57 AIL 605 : A. I. R. 

1935 AU. 221 . 1935 A. L. J. 177 (F. B.) 
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THequesckm referred to this Full Bench for decision consms of cvi o 
pirn : (al Where there has been a payment by a debtor to a creditor 
and no appropriation has been proven! either by the debtor the 
creditor, is it open to the crcvlltor to appropriate the amount or any f-nirr 
of it towards the payment ot any ddn and at any time even duriniz the 
pendency of the litUtation concernini? the payment ? (b) Whether it is 
open to a mortgagee of a joint family property, under a mortgage deed 
executed by the manager of the joint family when a portion oi the 
mortgage debt was not raised for legal necessity, to appropriate 
during the pendency of the suit payments made by the mortftagor 
toivards the discharge of such portion of the debt as was not 
raised for legal necessity, when no appropriation was made cither 
by the mortgagor or the mortgagee till the date of the suit ! In 
this case a mortgage deed had been executed by two brothers. ] 
and P, in favour of R on l9ch December 1926, for Rs 15,000 
repayable in three years. On 18ch April 1921 a sum of Rs 1?,469*'12'9 
was paid to the mortgagee and an end^imement made on the hack 
of the document under the signature of J, one of the mortgagors. The 
details were as follows : On account of interest and compound Interest 
on the entire amount of principal up to 19th April 1921—Rs. 7,469-!2-0, 
On accovmt of principal, Rs 5,(XX). At the time of the payment, there 
'^’VLS no specification that the amount or any part of it was being paid or 
received tv^wards that pcjrtion of the mortgage debt which may he for or 
without legal necessity Held,' that it is «.juite clear that wdiere there 
are more distinct debts than one, the debtor may, either with express 
intimation or under circum.stanccs implying that payment is of a 
particular debt, make the payment w'hich must, under S. 59, Contract 
Act, be applied accordingly. In the absence of any such intimation or 
such circumstances, the creditor has rhe discretion under S 60 to appiv 
the payment to any debt, even though barred by limitation. 1 he crediror’^s 
right to make the appropriation would certainly last \iniil he had done 
something which puts an end to his option. In the case ol (^ory firoi* 
Lord Macnaughren laid down that the creditor may exercise his right 
“until the very last moment'*. It has been held in soror cases that the 
option may be exercised even during the pendency of the suit ; see the 
following cases*'^ in this connection. But there is no case where the 

1. Gajfom Singh, v luda Kalyan Mol, I956 A. W* R. 1136 ; 1937 

AIL L. R. 31 . 58 All 791 : 166 L C 423: A. L R. 1937 AIL 

1; 1936 A-L J. 1224 (F. h ) 

2. Cory Bros & Co, v* Ou ners of Turkish Steamship, * Mecca', (fH97) 

A. C. 286 : 66 L. h P. C. 86 : 76 L. T. 579 : 45 W. R, 667. 

3. Sormmt, v. Pickrti, (1905) IK. B. 715: 74 L. L ICB*413: 

92 L. T. 519. 

4. Kunia Mohan Shaha» v. Karunakanta Sen, A. U R. 1934 Cal 40 ; 

149 L C. 262 : 60 CmI. 1265. 
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opcion htts been Allowed m of right fthier the judgment has been 
pronounced by the first Court* It teems that if the creditor has not 
chosen to make any appropiiacion until the Court pronounces its 
opinion, the provisions of S* 61 come into operation and It is the duty of 
the Court to direct the appropriation in accordar^ce with that section- 
After the decree of the first Court has been passed, it would be coo late 
for the creditor to make up his mind to appropriate the payment in a 
particular way. The appellate Court should as a rule pass the decree 
which the trial Court would have passed on the date when it decided the 
case- Therefore, the answer to the general first question referred to is that 
the creditor can appropriate the payment to any debt until the judgment 
is pronounced by the trial Court but not thereafter. The second question 
ia not so simple. In terms Sa. 59 to 61. Contract Act, cannot apply to a 
single loan taken by the manager of a joint Hindti family, part of which 
may be for a legal necessity and part not for such necessity. 1 o start with, 
the debt Is one debt and strictly speaking not distinct debts. But the 
principle under lying these sections has been applied to the case of interest, 
accruing on principal, although the two really form part of one single 
debt and not distinct debts : lee the following two cases'-'* as illustfative 
of the said principle. Their Lordships of the Privy Council have also 
in these cases*applied the principle of appropriation to interest as 
distinct from the principal. Where at the time of the mortgage, or at 
least at the time of the payment, it is definitely known that one portion 
of it was for legal necessity or in payment of an antecedent debt of the 
father and, therefore, binding on the whole joint family and another 
pottion not such a debt and, therefore* due from the father personally, 
it may be possible to treat the two portions of the debt as distinct debts. 
There is no reason why at the time of the payroent, the debtor cannot 
specify that the amount should go towards the discharge of one or the 
other portion. If such a specification is made, the creditor would be 
bound to appropriate it accordingly. If the principle underlying these 
sections were not applicable to such a debt, the result would be that even 
if the tons make the payment in order to discharge that part of the debt 
which was for leggl necessity, the creditor would have the right to 
appropriate it towards the other part. This cannot be the legal position. 
Stotiarly, w»hcn It is definitely known that the debt consists of two such 

1. LMchfne$fi«w Smifi, v. Syed latiff Khan, (1871) 8 Bcng, L R. HO • 

2 Slither 461: 2 Sar, 700 (P. C-) 

2. Mafiomifa Beiuires, v, Har Narain Singh, 28 All. 2^ * 1905 

A. W. N. 167 : 2 A. L. J. 585, 

J* Meka Venkmadri Appa Reu’ Boliadur Zamindar Gam, v. Sororfiy 
Appa Row Bahodnf Zamladaf Oom. A. I R, 1922 P. C 233. 

4. Nemf Choad, v. Selfi Radka Kishm, A. I. R. 1922 P. C. ^6 • ^ 
63 10 904 : 48CaL 839. 
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pottiom, th« creditor In the abcmce of aofr (pedficMkm by the debtor cwi 
appcopriate the (nyroent toward* one or the other portion. In pattkukr. 
d the payment Is made by the executant himself* the creditor may well 
impropriate it towatds that portion of the det>r which was due from the 
payer himself. But where it it nor dearly known that the debt conaiita of 
two definite and specified portions, one for letcal necessity and the other 
not 80. the debt must be reipn-ded as a single debt and not as two distinct 
debts. This would be particularly^ to where the creditor is maintaining 
that the whole amount was for family necessiry In sudi a case it is 
difficult to see how the creditor can make an appropriation towards 
r atirttidinonm portion of the debt. In casea where both the creditor and 
the debcor treat the debt as one ddm^ ihe former regarding the whole as 
a joint family debt due from the whole family and the latter as a dd»t 
due personally from the manager, it would be difficult tor cither patty to 
make appropriation without specifically splitting up the debt. In such 
cases if the amount is paid and reedved towards the whole debt, it must 
of a necessity gti towards the discharge of the whole debt treating it as 
one single debt. In such an event no queatton of appropriation in its 
strict sense arises It would be just and equitable to dlatribute the 
payment rateably between the two portions as foutul by the Court. This 
would be all the more so, if the creditor maintains till the time of the 
passing of the decree that tire whole debt was one debt binding on the 
entire family and leaves it to the Court to dedde the matter. The 
question In this form did not arise in this hull Bench easel nor was it 
decided. In that case the creditor was willing to allow a rateable 
dberibution, and it was the debtor who waa saying that the whole of the 
amount should be appropriated towards that part of the debt which was 
for legal necessity. As the debtor’s option must be exercised at the 
time of the payment, the debtor had in that case already lost his option 
and couU not compel the creditor to appropriate the amount In a 
particular way. In the absence of any express specification by the 
creditor, the Court upheld the rateable distribution of the amount. 
The word “appropriation” as used in that judgment did not mean the 
exclusive appropriation to one part of the debt, but its rateable 
distribution betw een the two portions of die debt. The answer to the 
other part of the question is that when two portions of die debt have 
not been definitely ascertained, and the morqiagee regards the whole debt 
as one debt, it is not open to the creditor to appropriate the payment 
towards an unknown and unspecified portion of the debt i but he may 
make the appropriation, if the two portions sre definitely ascertained, in 
such a way as to make them conadtute two dittina debca p^rts 

of die fame loan. 

1. Rom Nath, v. Chtraaji Lai, A. L R. 1935 All 22i * 155 I. cTsfi 
1935 A. 1.. J. 177: 57 AU.«»(F. B4 
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Rigtit of creditor regarditig approprUticm even towards 
ctme^barred debts : -Six defendants who were members of a joint family 
were §iipi>licil v^lth aoods by the plaintiff. After the separation of 
defendant 6, the plaintiff continued to supply the txher five, who 
remained united and these latter made payments for the iitoods supplied 
from time to time without any spectftc appropriation. Held,* that on the 
contract, each of the defendants, indudinfs defendant 6, was liable to pay 
the whole oft ho price of the goods ordered prior to the separation of 
defendant 6 and the payments by the defendants other than defendant 6 
was a payment by the debtor within the meaning of S. 6L Contraa Aav 
Therefore, under the terms of the section, the plaintiff had the right to 
ippropriacethe()aymenes so made as against the scatute'barred debts owing 
to him in respect of the goods sold and delivered prior to the separation 
of defendant 6* Under the terms of S* 61, Contract Act, the payment has 
got to be appropriated in discharge of ihe debts in order of time, whether 
they are or arc not barred by the law in force tor the time being as to 
the limitation of suits; and applying those payments so made in discharge 
of the debts in order of time, the plaintiff is entitled to recover the 
balance remaining due, which it seems to be common ground would not 
be barred by limitation. 

4. Effect of successive advances and successive payments 
In this case* there iiad been successive advances by th(r plaintiffs and 
Siiccessive payments by the defendants. In such a case the U^gal position 
is that each item of debt if unpaid becomes time-barred on the expiry 
of three years from the date on which it is incurred ; but the balance 
outstanding in favour of a creditor is not generally considered to ctmslst 
of the oldest items of debt. To do so would be to appropriate the 
payments made from time to time towards the satisfaction of the latest 
debts, No doubt under S- 59, Contract Act, a debtor who owes several 
distinct debts to one person and makes a payment to him is entitled to 
demand that the payment is to he applied to the discharge of any 
particular debt and if he does so, the v>ayment if accepted must be 
applied accordingly. S. 60 deals with the case where the debtor has 
given no such intim.'xtlon and there arc no other circumstances Indicticing 
to which debt the payment \$ to be applied. In that case the creditor 
has his discretion to apply it to any lawful debt actually due and payable 
to him from the debtor ; and he may apply it even to a debt which is 
barred by the law in force for the time being as to limitation. S- 61 
deals with the legal cons«t4uence when neither party has chosen to 
exercise his rights of specific appropriation of the payment to any 

I, K tbKfui Kttmur v, Kaiinaih Guha A. l. R. 1918 CaL 802 ; 

4U.C.42b 

JL Kanudeshwwi Prasad, v, Gaaiadbaf Mai, A. 1. R. 1940 Pti. 52 ; 

6B.R.401; ia6i.cass* 
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pftiticuijii 4ebc. The fectkm dtrem chit tn this ci$e the ptm^nti ilitll 
be applied in the dlicharge of the debts in order of time whether they 
are or are not barred by the Uw in force for the time bdnit as to 
limitation of fuita. These sections were construed and applied In a 
previous caae^ this Court and the Court held that the plaintiff had 
treated the account as a running account ( as in this case ); and in those 
cucumscances it was said that there was no question of appropriation. 
*Tt is assumed as a mancr of law that the payment would go towards 
the earlier items in the account. But assuming for the moment that 
this did not constitute a running accounts the method of accounting 
adopted by the plaintiffs quite clearly amounts to an appropriation In 
law and as they have appropriated, as is clearly seen fn)m the accounts, 
the debt which would otherw'ise be barred by limitation has been saved 
from limitation and the plaintifFs arc entitled to recover the balance/' 
This decision is in full accord with this case* where S. 61, Contract 
Act, was applied, and It was held that no specific appropriation having 
been made by the parties, the Court can applv the payments to discharge 
the debts in the order in which they were contracted All the payments 
were directed to be applied in the discharge of the debts in order of 
time. In the present case in some of the paragraphs of the plaint the 
transactions between the parties arc dealt with as constituting a running 
account in w'hich case clearly each payment ought to he appropriated 
to tlic satisfaction of the oldest then outstanding debt.* 

Contracts which need not be performed. 

62. If the parties to a contract agree to substitute a new 
contract for it or to rescind or alter it, the 
coair«;i. Original contract need not be performed. 

lUusttations. 

(«} K o\ 8 Ch money B under a comrac:. It is agreed between A, B »nd C that B 

thencefortb iiixc.pi C hi^ debtor, insicad A. The: uld dcbi uf A lo B is it sa 
^od,a new debt trom to B (.(.luuactcd. 

A owes B 10,000 rupeefi. A enters into ,in hrriU|b;cincni with B, and given B a 
DiOitgHgc ol fiifr (A s; estate tor ruptes in piaec oi ihr debt of io,oot.> rupeca, 'nus 

U 4 uiiW coatrii.! and caunguisbcs the old. 

i ,0 A owes B 1,000 rupees under a contract, ii owca i\ i,ooo tuptxn, B ordcis A to 
credit (J with t/joi, rupees in Uis book&, but does dlh assent to Uk: arraugemem. B siill 
owes C 1,000 ruffces, and no new contta«.t iju* been cotcred to. 

1. Jibun Ram Ramchandet, v. Sugarmal Kkemka, A- J. R. 1933 I’at. 

267 : 145 I- C. 611 ; H P. L. T, 654. 

2. liuhtori Petkath Naiain isinth, v- Miduunmad Sidditfoi, A. 1- R. 

1916 i’at. 326 : 35 1. C. 375 ; 1 Pat. L- J. 474. 

3. Kttnaleshu.ah Proiad, v. Ganfodhai Mdi, A. 1. R. 1940 Pat 52 ; 

6 B. R. 401 i 186 1. C 135. 
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7. 
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20. 

Limitation. 


need not be performed- 


1. ^cope It appeart that the legal effect of the indorsement on 
the bond, dated 24th December, 1879, la to create a new contract, both 
aa regards the payment of the principal and the inccrcat, the rate of 
which, by the indorsement, ia doubled. The novation consists in the 
extinguishment of the former condition of indebtedness and the 
subtticution of another, and different agreement; for it appears to have 
been equally accepted by both parties' The principle of law recognized 
by S. 62, therefore, applies.' 

Section tl is but a legisUtive expression of the common law ; and its 
provisions do not apply after there has been a breach of the original 
contract. The parties may make a new contract in substitution of the 
old one, or may rescind or alter the old contract, and Lf they do so while 
the original contract is subsisting and unbroken, the original contract 
need not t>erformcd. The law on this matter is laid down in the 
well-known and universally accepted text-'hook, Bullcn and Leake's 
Pleadings, 3rd Edition, page 07.3- It is said there : '*Ic is competent to the 
parties to a contract at any rime before breach ot it by a new* contract to 
add to, subtract from, or vary the terms of it or alcogetUcr to waive and 
rescir^d it. The substituted contract forms a good defence to an action 
on those terms of the previous contract which have been altered by It 
and may be no pleaded without any performance or satisfaction which U 
required to constitute a good plea after breachThen the form of the 
pLoa is given at page 67S'--''thac after the alleged contract and before any 
breach thereof, it was agreed by and between the plaindfi and the 
defendboit that the said conuact should bi. rescinded, and they then 

i, Midufirntmid Shah» v. SoiSMd, i A- W, N. f 18831 254* 
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rttdbaded the time accoiidilfigty’*; and chete is a fUnilar form in che case 
of a substituted agreement setting out cbe substituted agreement. Now 
is the case wtchin 63 t It is quite clear that S. 63 not only modifieSi 
but Is In direct antagonism to che law In England. It was laid down, as 
potneed out, in ihc case of Fookes* that for the last pretty nearly three 
hundred years» \t has been the law in England char if A owes B five 
thousand rupees, and B consents co cake two thousand rupees in payment 
of che debt, that is what Ss called in law nadum pactum, and that B after 
caking the two thousand rupees can subsequently bring his action for the 
unpaid three thousand rupees- The law in this country by virtue of 
S. 63 is different The finding of the lower appellate Court in this case 
is chat the plaintiff accepted in satisfaction of what was due to him at the 
time the agreement was made Rs. 400 in cash and a fresh bond for 
Rs. 701- It cannot be considered that the pUlntiff ever intended co 
accept the naked promise to pay Rs. 400 and to give a bond for Rs. 701. 
The detendatu has not given the satisfaction. He has not paid the money. 
He has not tendered the bond. Tlie question is, what were the rights of 
the parties under these circumstances f It seems perfectly clear that the 
parries were relegated to their rights and liabilities under the original 
contract, and that the plaintiff, tipon breach by the defendant of the terms 
which he had made, and upon the non-performance by him of the 
satisfaction which he had performed to give, was relegated to his rights 
under the old contract, and was entitled to bring the suit on the basis of 
the old bond, arid to recover the money which he claimed*' 

The Contract Act. has no section bearing upon the assignability of 
a contract, except S, 62. which is confined to cases, of novation and S. 40, 
which shows what contracts a promisor is bound to perform personally, 
and what he may perform by employing a competent person to carry out.* 

Section 62 contemplates that the original contract subsists and that 
che parties have agreed to replace it by a new contract. The language 
suggests that the contract is to be put an end to with the consent of 
both the parties when the substitution, rescission or slteratlon takes 
place. S 63, on the other hand, deals with cases where there has been 
a breach of the contract. No doubt, as pointed out in the case of 
Davis* this section refers to unilateral acts, whereas under S. 62 the 
concurrence of both the parties is required. That is not the only 
distinction between the two sections. It is pointed out that both the 
sections find place under the heading “Contracts which need not be 

L Foakes^ V fieer. L R- 9 App» Cas. 605. 

2. Manohar Koyal, v. Thakur Das Nofkar, (1888) 15 Cal. 319. 

3. y. H. Tod, V. LMtmidas Purfhotamdas, (1892) 16 Bom. 441. 

4. Dims, V. Cimdosumt Mudoii, 19 Mad- 39S. 

F-136 
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pefform«d*\ It cannot be conskiered that this can afford any aasistanct 
in the construction of the sections* The English authorities which 
recognise the distinction between promises made before breach and 
chose after breach, must have been present to the minds of the framers 
of the Contract Act,* See also this Calcutta case.* 

Section 62, Indian Contraa Act, cannot affect the operation of 
S. 6, Bengal Regulation III ot 1872, so as to deprive a promisor of any 
benefits under that Regulation, according to the provision laid down in 
S- I of Contract Act* 

Section 62 clearly presupposes that that the original contract is still 
capable of performance. ^ See also this Calcutta case^* 

in this Calciitta case* this Court held that S. 62, Contract Act, 
do«« not apply where the agreement to substitute a new contract for the 
original one is made after the breach of the original contract, rhe 
actual language of the section seems to limit its operation to cases before 
the breach of the contract. The section enacts that in the drcumstances 
laid down in it “the original contract need not be performed”. This 
Inrplies that the performance of the same could still be required. In the 
case* referred to above, this Court observed : “Section 62 is but a 
legislative expression of the common Uw', and its provisions do not 
apply after there has been a breach of the original contract”. Since this 
decision, however, there has been a good deal of controversy as to the 
scope of this section. In this Madras cased Seshagiri Aiyar I-, was 
not prepared to dissent from the view* taken by the Calcutta High Court 
in the above case. But Kumaraswramy Sastri ]. was unable to sec any 
grounds for introducing the principles of common law in construing the 
sections of the Contract Act. Accordir^g to liim there w as ”no reason 
why after breach the parties should not agree to vary the terms or why 
a plaiutill who consents to such variation should not he held b<^und by 
the terms of his agreement”. Later on in another Madras case^ 
Ay ling Oifg. C. ). & Odgers I. approved of the remarks of Kumaraswamy 
Sastri)., and dissented from the views i»t the Calcutta High Court as 


1. RuJTiiaK Baguvnthur, v. Siwuim Amhalum, A- L R 1916 Mad 823 : 

29 I. C. 449.29 M. 1. ]. 125 ■ 1915 M. W* N. UW- 

2, MrtnoKflf Ko^at, v. Tfuifciir Das Naskar^ (1888) Cal- 319, 

i. Drhi IVisaJ f >Kiindf»ama, v, Kusurn k'uman', \. I. R. 1930 Pat. 
4T;: ?28 1C 133 t 10 Pat. 63 

4. Dw'uiika, V. Bagawati, A. L R. 1939 Rang. 413. 

5. K. M. r. R. M. M. Fiftn. v. 1’. Pummat CK4BUy, A. 1. R. 1922 Mai 

314 67 I C. 905 : 45 Mad. 180 ; 42 M. L J. 236, 
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tncprmsi in the above caaeJ In the eate of Bf^ohan* PanckridffeJ* 
rdFenrfe* to the case of Monohar* ol^served as follows.*- “1 think that if 
one docs not so beyond the actual lanintase ot S, 62 there is something 
to be said for this view: **Parties to the contract** ordinarily signifies 
parties to »n existing contract rather rhan partiea to a contract that has 
already been discharged by breach* I find some difficulty* however, Iti 
applying this principle to a debt, tor it appears strange if the mere failure 
to pay an outstanding debt on demand brings the case out of the scope 
ofS. 62*^ To these observations it might have been added that the 
section uses the words “the origliuii contract need not he |>erformcd”. 
implying thereby that the stage contemplated by the section is the one 
ar which performance of the original promise could yet be recye.ired 
S -41, Contract Act. deals with another mcxic of discharge of contract. 
Under this sectitm the contract is discharged if the promisee accepts 
perfi^rmance from a third person otlter than the promisor. This section 
require* actual performance and falling short of novation does not 
absolve the debtor from liability Whatevw difficulties there might have 
been in applying the provisions of S* 6?. (..‘ontracr Act, it is 
bfwonJ all < ijntroversy that where a breach of contract has taken 
place t'ue cause of iic:tion tf\at arises from the breach may he 
discharged by accord and satisfaction Accord is the agreement that the 
debtor slsail pay and i uit rh»? creditor shall accept something In 
satisraction ot the ca .tse oi actioit. Satisfaction Is the actual cxcctition 
of such agr eement ^ Accord and satisfaction is the purchase of a 
release from an obligation wl^cthcr arising under a contract or torr by 
tneans v>f any valuable consideration nor brfing the actual performance 
of tiu’ obligation itself- The accord is the agreement by which obligation 
is disciiarged and the satisfaction is the consideration which makes rhe 
agreement operarive*'. Refer for the aforesaid quotation to this 
English casc.^ 

It was argued that S. 62 could not apply and that there could be no 
novation of a contract after its breach. That was so held in a Calcutta 
case’ and is the view taken by the learned authors of Pollock and Mulla‘s 
Commentary on the Contract Act, but there has been some difference of 


1 . ManoKar k'oyal, v. Tfinkur Dos Noikar, 1 5 Cal. 319. 

2. Bfijmoluin. v. M<ihalnT* 6i CaL 194 : 40 C, W. N. 80H. 

3- New Standard Bank Ltd, v. Probodfi Chandra Chakravarty, A- 1. R. 
1942 Cal. »7 : 45 C. W. N. 830 : I. U R. 1941-2 Cal. 237. 

4. BriUih Russian Gazette and Trade OuUook Ud^ v. AisadateJ 
Nfwjlwperj Ud, (19.33) 2 K. B, 616: 102 U ). K. B. 775 ; 
149 L T. 545. 
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ofrfnion on the potnr* In thli Midrat ctie^ the letmed Judges dlflered 
on the point but in a later cue* a Dlvlaion Bench of the Madras High 
Court disapproveil of the decision In Manahar Kayal.^ In the case of 
Bfij Molutn^ Panckridge }. was inclined to think that the actual language 
of S. 62 supported the view taken in Manohat Kojal* but he found 
some difficulty in applying this principle to a debt, for it appeared strange 
to him that the mere failure to pay an outstanding debt on demand 
should bring the cate out of the scope of S. 62* In another Calcutta 
case* the Court seemed inrllned to the view In Manohat Koyal^ hut left 
the point open,* 

2. Meaning the section ;—The meaning of 62 is this . If the 
parties to a contract have in fact made a new contract In substitution 
of the oldt or have modified the old contract, then the old contract is 
at end, and the new or the modified contract takes t« place ; and the 
mere fact of one party alleging that a new contract has been substituted 
for the old one does not of Itself put an end to the old contract, even 
as against the party who so alleges, iinless the allegation is proved to be 
true. S. 62 made no difference in the law in that respect.*’' 

3. What amounts to novation ? lieu of a certain sum due by 
the appellant on account of premium and application money in respect 
of certain shares taken by him in the respondent Bank, the appellant 
executed a promissory note in favour of the Bank. ' The Bank went 
into liquidation, and liquidators instituted a suit on the pro-nore. which 
was dismissed on the merits. They then obtained a payinent order 
against the appellant in the liquidation Court directing him tv pay the 
sum. Held,* that there was a novation of the contract to pay the 
premium and the application money, and that w»hen the Company 
accepted the promissory note in lieu of that liability, the appellant must 
be deemed to have paid the premium and the money to be paid with 

1. Rflmiak BKagawatKar, v. Somosi Amfiala?n, A- 1. R. !^I6 >davi. 823 r 

2Qia440:29M. UM25. 

2. K. M. P. N. M, Firm, v. TheperunuU CKewy, A. I R. W2: Mad, 

314.* 45 Mad. ISO: 67 UC 905. 

3. Manahar Koyal^ v, Thakut Das, 15 Cal. 319, 

4. Brijmoh 4 tn, v. Mahobeer, 63 Cal. 194. 

5. New Standard Bank Ltd, v. Prabodh Chandra, A. l. R 1942 Cal 

87 i I. L. R. C1941) 2 Cal 237 : 198 l. C. 768. 

6- Jamnubai, v. MurBdbar Sawatram, A- I. R. 1946 Nag. 148: 
i. L R. 1946 Nag. 36 ; 1946 N. L. J. 68. 

7. Roushan Bibee, v. Hurray Krisro Noth, (1882) 8 Cal. 926. 

H, Mothra Das, v. Ofidal Liquidator of Popular Bank, Ud, A. 1. R, 
1918 Lalu 171: 45 1. C, 277 : 18 P, W, R, Ct. 1918 : 16 P. R, 
Cr. 1918 : 19 Cr L. 517 163 P. L R. 1918. 
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the «pplicillan« The original liability merged in the liability on the 

promiMiaTy note^ 

The defendant 1 owed the firm in which p]atnti6F and defendant ?. 
were fMirtnem Rs. 1.976-15-6 and had also to aupply 6 potkiei of ccptton- 
U was then agreed that defendant Ts total liability ahonld be Rs 2,500. 
Plaintiff accepted defendant Ta contention that he had paid Rs 50i^ to 
defendant 2 and it was then agreed that the defendant ! should pay the 
balance of Rs. 2,000 by sending cotton to Vlrudupattl robe sold by 
plaintiff^s witness 2. who should then pay plaintiff Rs. 2,000. Held,* that 
this was a new agreement entered Into between defendant I and plaintiff 
on behalf of his firm, and was In supersession of the old agreemenr 
between the parties, and was not a mere promise to pay a debt 
at a place other than that mentioned in the original agreement. In this 
view the previous decision* of this Court Is inapplicable to this case- 
Moreover, S. 62# Contract Act does not require any further consideration 
for the validit\' of the substituted contract than the putting an end to the 
ohiigarion under the original contract It has been held that under S 
of the Contract Act no consideration is necessary for ortending the time 
for performance or for accepting any satisfaction by the promisee, though 
under the English law the question of consideration comes In respect of 
the rnsitefs mentioned in S. 63, Contract Act • sec Leake on Contract, 
pp. 62 C4. If there Is a new oral contract to have the place of 
performance changed, it falls under S. 62 and no independent 
consideration is necessary to validate the same. 

A deed of usufructuary mortgage contained a covenant that, If she 
property was at any time leased to the mortgagor, the latter should pay 
all arrears of rent at the time of redemption The mortgagor, having 
taken the property’ on lease some time after the execution of the 
mortgage, executed two simple mortgages for rent due by him, and 
for a portion of the arrears of rent the mortgagee obtained a decree In a 
suit by the mortgagor to redeem the usufructuary mortgage alone, the 
decree and the simple mortgages had become barred. Held,^ that the 
later mortgages constituted a novation of contract under S. 62, Contract 
Act, and the conversion of the simple contract debt into a judgment and 
secured debts constituted a metgtrr whereby the original debt was not 
kept alive. 

1. Vasudeva MudoliaT, v. M. A. Veleppa Nadar, A. 1. R. 1918 Mad. 

297: 45 LC. 401: 1917 M. W. N. 779:6 M L. W. 717. 
22 M. L. T. 512, 

2. Seshagifi Row, v. Nawab Askur Jung Afial EWliih Muihriii Midfc, 

30 Mad. 438. 

3. Rflmokmhnfl Kukkfloya, V. Nefclwir A. L R. 1919 MacL 

U88! 33 M. L. ]. 581 : 22 M. L.T. 422 : 6 M. L. W, 621: 
1918 M.W.N.75 : 43 I. C-286. 
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Thore were atlegluriofiii by the plaintiff in the plaint that there 
hid been accounting between the parties at some time and that a 
certain aum was acknowledged by the defendant as due to the plaintiff 
and that there was an entry made by the defendant in the plaintiff's 
account book that the defendant agreed to pay the principal 
amount with interest within six months. Hetd,1 after distinguishing 
from this decision* and relying on this decision* that the allegations 
were clearly intended to set up a case of novation of contract giving the 
plaintiff a fresh and independent cause of action* 

The plaintiff came to Court on the allegation that on 12th April 1927 
the defendant borrowed from her Rs. 251 bearing interest at Rs. l-M 
per cent per mensem promising to repay the money on demand, and that 
he ''xecuted a pronote and a receijn in respect of It in the plaintifPs 
favour. It transpired from his evidence that only one stamp of one anna 
had been aifixcstl to the pro^notc at the time oif Its execution. His 
evidence also showed that no money was paid when the pro-note was 
exet*.uted and that the entire consideration ol the pro-note v.vas credited 
for some previous vlcbt. Held,^ that the transaction which cook place on 
I2th April. 1927 could be treated as novation of the original contract. 
The new contract, however, in the present case is not capable of being 
enforced by reason of the pronotc being insufficiently stamped, it is, 
therefore, very doubtful whether the attempted novation having failed 
to produce a new enforceable contract, the original contract could he 
regarded as having come to an end. But whether It l^as come to an end 
or it has not, in either case the pUintiiTs ;x>sition is beset with difficulties. 
It the original contract has ceased to be operative she cannot cniorcc 
the novated contract by reason of the formal defect in the pro-note 
obtained by her- If, on the other hand, the original contract still 
subsists, she cannot get a decree on its basis for the simple reasot^ that 
there is no evidence in proof of It. 

rhe matcrlil facta are that a man named G owed a sum of Rs. 27,500 
to M, who held at security for the debt 212 bales of cotton belonging 
to i K ‘Fhe appellant, who is the defendant in the suit, was also entitled 
to a debt due from G, and there was another firm, in which the appellant 
was interested, which was also owed money by G In those circumstances 

1. SKeo GovfnA v. Jos Sri Singh, A. I R. 1931 Oudh 97 ; 8 O- W. N. 

126 : 130 I C. 503. 

2. lowaKhr Singh, v. Lehman Das* 3 O. C. 195, 

X Mendi Ld, v. Ram Chandra. A. 1* R. 1925 Oudh. 362 ; 86 1. CX 
330. 

4. )maka, v Sheo Chafan, A* 1. R. 1932 Oudh. 49:8 O* W. N, 
1210 :1351. 0.390:7 Luck. 3U* 
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«n amingemcnt waft made in July 1925, the eflfect of which wa» that 
the appellant took over the Uabil^ of G to pay M's debt and alao 
the liability for the debt to the other firm In which the appellant was 
intereated though nothing turns on chat debt; and M agreed that they 
would hold the 212 bales to the account of the appellant, instead of 
to the account of The transaction, the nature of which is not in 
dispute, is proved by a clerk of M*who produced M 's books- Moreover, 
a letter written by M to the appellants, explains exactly what had 
happened* In that letter Msays “212 bales of G are credited to your 
.account as per his and your instructions and Rs. 27,500 have been 
debited to your account and credited to the account of C3/* The 
transaction is shown more in detail in M's books* That letter was 
written on Z^rd July 1925. and on the next day G wrote to the appellant 
a letter staring that Rs. 41,000 odd. made up of Rs- 27.500 due to M, 
Rs 10.500 due to the other firm, mentioned above, and the amount 
due to the appellant ‘ are to be paid to you*', that is. the appellant. 
Then the letter proceeds: **As against the said amount our bales 212 
which are lying with M, are got transferred to your name- When 
these 212 hales are sold to you, please credit the amount of sale proceeds 
cowards this amount'^ So that the effect of that was that the appellant 
became entitled to the 212 bales, which were deposited with Mas 
security for the total debt of Rs 47,CX)0 odd, and the appellant took over 
G's debt to M, On 21st August, 1925, the plaintlff-rcspondcnta, who 
had a cLiim against G, applied for atCachmeriC before judgment in respect 
of these 212 bales, and in September a summons was taken out by the 
present appellant to raise the attachment, and as a result of that 
summons an order was made on 25th September, 1925. that the 
plaintiffs be at liberty to file a suit in respect of the matters in dispute. 
On 5ch November, 1925, the plaintiffs filed this suit, and they alleged 
in the first instance that the transaction between Cy and the appellant was 
a collusive and fraudulent transaction, and chat the appellant was merely 
the nominee of G and that the bales all the time in sul'mtance belonged 
to G At the trial those charges of fraud and collusion were withdrawn, 
and an amendment was allowed on certain terms as to costa by which 
the plaintifis claimed that the transaction by which the appellant ( the 
defendant in the suit ) claimed the 212 bales was void under the Transfer 
of Property Act. HeU. ^ that the q\ication of law which has to be 
determined is whether that claim is correct or not. If this transaction 
be properly looked at, the Transfer oi Property has no application 
at all; the transaction did not involve a transfer but was an instance 
of what is known as novation. The ordinary case of novation is 
where you have a debt due by A to and another debt due by C 

1. iivyai Johatmal, v. Lakhond Skteekison S Co, A. 1. R. 1932 Bom. 
446:34B.UR.857 3139 L C. 382 < 56 Bom. 46L 
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to A» rad die three partlc* meet end agree chet* imtead A peyltig 
tad C ptying A, C thtU pty B. The retult of such an trrtngement 
it chat you dettroy che old debts whicb A owed co and which C 
owed CO A* and you subscitute for chose debt a new debt by C co & 
That fi in law somechlng different from a mere transfer of che 
debt, in so far u the debt in this case is concerned, there is no doubt 
that the case was one of novation* the three parties* M, G, and che 
appeiianc, all being parties co che transaction, it is contended that che 
same principle must apply to the interest in the bales* and that the real 
transaction amounted co this ; chat K4 banded the bales back co G, in 
return for payment of Rs 27*500, that G then handed the bales over to 
die appellant as security for moneys due to the appellant, and chat the 
appellant then handed the bales back again co M, who lent co him the 
same amount as had previously been lent to O. The transaction of course 
was not carried out by actual transfers and payments* but by havala 
entries in the books* It appears chat on the whole the contention is 
sound and the true view is that che transaction was not a transfer of 
propertyi but was a substitution of che appellant for G as che debtor to 
My and as che beneficial owner of che bales charged with the debt* The 
authority for that conclusion it co be found in this case.1 In that case a 
sum of Rs- 10,500 was deposited in a bank by a person referred to in the 
head-note is W* and W transferred the receipt for that amount to his 
nephew H. The receipt was not of course a negotiable instrument* but 
H took the receipt Co the bank with a letter from W* and the bank acted 
on che receipt and paid the money co H ; but the Court expressed the 
opinion that if che bank had acted on the receipt only by accepting H 
as the person entitled to the money on deposit, nevertheless that would 
not have been a transfer of property within S. 130, T. P. Act, but would 
have been a mere instance of novation* 

On 1st August 1926 G, father of defendant* B, had borrowed Rs. 975 
from the plaintiff and executed a pro-note and receipt bearing interest at 
10 annas per cent per dnnum (Ex. 5) , that G and B formed a joint Hindu 
family* that G died on 8ch August 1926 and on 12th September 1926 G’s 
widow* che mother and the natural and legal guardian of her son. B* 
borrowed Rs, 4tX) bearing interest at 10 annas pet cent per mensem from 
the plaintiff for the purpose of performing the funeral obsequies of her 
deceased husband, that the plaintiff by way of precaution took a pro^noce 
and a receipt from L, mother of B* which is Ex. 6 in the present suit* 
and that on ZSth )uly 1929* L as the natural and legal guardian of her 
•on B executed a pro-note for Rs. I* 675 in favour of the plaintiff in lieu 
ijf the two original pn>^notes, l:xs 5 and 6 mentioned above- HeU,* 

1. Sdiuia, V. Hemingwaiy, A. I. R. 1914 Bom. 286: 38 Bom- 618. 

2. Bcdm Singh, v. BaUeo Prasad, A. L R. 1933 Oudh 132; 

100.9/ R 186:14SLa 180. 
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Loti mth luir <929 coMitiitedi ow 
CMlincr mcMiilng ofS. 62* Concmt Act* The 4^ of Rt. 

975 Wit i dehc incurred by 4ie ftther of the minor* md die defimdeoe 
Wit, tccotding to Hindu ttw, under a plout duty to ditcheffeic. 
^miltrlT the d^ of Rt 400 incurred for tyc rf ormtng the funml 
obtequiet of the fiither wtt tlto a debt which wti binding on him under 
Hlfidu kw* In t FuU Bench Madrii cate^ it wat held that on a 
contract entered into on behalf of a minor by hb guardian, no 
decree could be patted tgtintt the minor on hit atttlning mtjorlty, 
escepc in cam in which the minor’a estate would have been 
liable for the obligation incurred by the guardian under the pertonal 
law CO which he was tubject and chat a decree could be patted 
agalntt the estate of a Hindu minor for a debt contracted by his guardian 
for the marriage of hit titter* In Trevelyan's Standard Work on the 
law relating to minors (1926 £dn, p- 169) we find the general proposition 
ci law laid down as follows : '‘Although a guardian may under certain 
drcutnscances sell or charge hU ward's property* he cannot bind his 
ward personally by a simple contract debt, by bill of exchange, or by a 
covenant, or by any promise to pay money or damages, unless such 
promise be made merely to pay or to keep alive a debt for which the 
ward’s property was liable". Therefore, all the conditions necessary to 
bind the minor, b and his estate are present in this suit and the mother, 
u the legal guardian of her son, was competent to enter into this new 
contract evidenced by the pro-note dated Z8th July 1929. It is held, 
therefore, tliat this novation of contract was binding on the minor. 

The bond was executed by R in consideration of a debt due 
from his brother, U and was payable in two instalmenti. Default 
having been made in the payment of the inscalmenu, the plaintiffs 
sued for recovery ot the amount oi the bond together with interest 
as stipulaced therein. The defendant admitted having signed the bond, 
but pleaded that ic was not duly attested as certain differences arose 
between the parties and the contract was, therefore, not complete. It 
waa further pleaded that there was a fresh settlement between the 
parties about a yesu later by which the defendant was absolved from his 
babiiicy and consequently no suit was maintainable on the bond in 
questiom Hdd,* that the bond waa superseded by the fresh settlement 
snd as such there was not only a novation of the contract, but the 
fresh contract also provided for the consequences of its breach and 
hence the preaent suit on the basis of the bond executed by R is not 
maintainable. 

h Rofiui Jogqya, v. Jaganfiadhan, A* L R: 1919 Mad. 641: 49 1. C. 
872 :42 Mad. 165 (E B.) 

2* Rom Singh, v. Sh^ Teh Chond-Nianuit Rai, A. U R. 1933 Lah. 

464: 146 LC. 
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The idtineiflii were conuntMion egienct for the defendmtt. On 29th 
Aiq^iut, 1924, the pertice lettled cbdr accouno, and a lum ai R*« 834'3>3 
waa found due by the defondante to the plaintifli. Of thh auni, 
fla. 2}4'3'3 were fdven up by the plaintids, and the balance of the babUity 
wat discharged by the defendants paying Rs- 100 In cash and executing a 
kuaS for Rs. 500 in favour of the plalntids* On 19th March, 1926, the 
plaintiffs brought the presenr action for the recovery of a certain sum of 
money on the basis of the hundi, and it has been held by the Courts 
below that the hundi being unstamped cannot be admitted in evidence. 
The question, however, arises whechor the plaintiffs are entitled to fall 
back upon the original transaction, namely, the accounts between the 
parties, which resulted In the balance of Rs 834 - 3 ' 3 . Held,’ that the rule 
of law is firmly established chat, when a cause of action for money is once 
complete in itself, whether for goods sold or for money lent or for any 
ocher claim ; and the debtor then gives a bill or note to the creditor for 
payment of the money at a future time, the creditor, if the bill or note 
is not paid at maturity, may sue for the original consideration; but when 
the bill or note Is the only existing contract between the parties and for 
want of proper stamp or some other reason it is not admissible In 
evidence, the creditor must lose his money. It is a question of fact to 
be decided in each case whether the parties intended the bill or note to 
be an absolute or a conditional payment of the original debt, and so the 
conclusion is that there was a novation of contract, and that the 
transaction entered Into on 29th August, 1924, put an end to the 
original cause of action. It will be observed that, on that date, part of 
the money was given up by the plaintiHs, and it is futile to suggest that 
they can fall back upon the original transaction which would entitle 
them to sue also for the money which was expressly given up. Moreover, 
they executed on that very date a receipt which makes It clear that there 
remained no other account between them except the liability arising 
upon the plaintiff. Upon the facts of the case, there is no hesitation in 
endortirxg the aforesaid conclusion. 


4. What doea not amount to novation ? i—Section 62. Contract 
Act, deals with the question of substitution of one contract for another 
and it is clear that this depends upon the intention of the parties. If the 
contemplated substituted security Itself failed, prtmu focie the partla 
could not be taken to have Intended that the liability of the ddjtor 
under the original contract would alto cease a In this connexion it it 
enough to refer to the following rulings in support of this view. 


1. Hatjas Mfll'Mehf Cfumd, v. (firm) Bhagat Ram~Anand Ram, A.I R. 

1934 Uh. 128 (2); 155 I. C. 15. 

2. T. S Duratswami Aiyar. v. Knslinier, A. 1. R. 1920 Mad. 352 (2) • 

10 M. L. W, 466: 54 I. C. 318 : 1919 M. W. N. 797. 

3. Abdul Kayam, v. Bahadur Vithoba. IJ 1. C. 858. 

4. Kia m-iuldin, v. Ruga, 11 All. 13 ; (1888) A. W. N. 280. 
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Whcffi the contrtct suhsifted tnd had failed, the cause of acdon 
would be the failure of the contract The settlement that a certain amount 
of money was payable for the failure is not a new contract.* 

The mere circumstance tlxat a coparcener’s name is added to the 
name at* the manager, while getting the lease confirmed by the widow of 
the lessor after his death does not make the lease a new one * 

It was held in this case* that where there was an existing debt, and 
the payment of It was secured by a deed intended to operate as a 
mortgage, the pre-existing personal iiabilicy of the debtor was not 
superseded. Upon the deed itself, in the present case. It docs not 
appear that it was the intention of the p9rti(*s to substitute it for 
pre-existing debt, and in consequence the liabiUty of the debtor was not 
thereby superseded.^ 

If the newly suh itituted contract re<julre<.i for its validity proper 
attestat on, and such attestation, was not secured, there was no valid 
substitution of the old security by the new one. The relation between 
the parties, therefore, continued tone gc»verncd by the terms of the 
earlier mortgage iind could not be said to have been governed by the 
later mortgage fhe case is well within the principles of this Privy Council 
decision.^ 6Z of the Contract Act also supports this view. A case In 
Singh* is also in point. There a lease of land described as absolute 
occiipaivcy land was really occupancy and the rnortgage in lieu of which 
that lease was given vv^s held to have been revived. Hence, by reiison of 
the latter security having proved to be invalid, there was and could be no 
substirucUio ot the earlier security, and consequently the plaintiff could 
fall back upon his earlier mortgage^ provided his rights were not in any 
way barred by res mdicata or by limitation.’^ 

Whether there was an agreement to substitute a new contract or not 
is a question of tact depending on the intention of the parties. The true 
rule seems that one should look to the substance of the matter and not 
to mere form. Where a creditor has not been actually paid but be takes 
a renewed bill or promissory note for his debt in order to give time to 
the debtor and receive some consideration by way of Increased Interest 
or otherwise for his forbearance^ it can hardly be said that the old debt 

1. Komol Natayon, v. Beniram, A- I- R. 1923 Nag. 332 : 75 1. C 440- 

2. Eiagon, V Ntyappan, A. I R. 1925 Mad. ^19 : 85 I. C. 964. 

3. Ethel Gecngiina Kerr, v. Clam B. Ruxtan^ 4 C. L, J, 510. 

4. Ramlal Mutlidhar, v- hgendra Krishna Ray, A. I. R, 1926 Cal* 

318(1): 300 W.N. 58:911. C. 790. 

5. Chofuli Lai. v, Shmaf Sngh, A, L R. 1916 P. C. 68 : 39 All- 178: 

391.0343 :44I. A.60, 

6. DWto? Smgh, v. Raiar^ 6N. L R. 164 : 8 I. C 1125. 

7. Vsntow, v. Goi^wit,'A. I. R. 1927 Nag. 83 ; 98 L O 695. 
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hnl been paid ofl by the eccepceoce of dte renewed bill In the 
citcumMutcea of thia caae It cannot be held that a new contract waa 
•ubadtuted lor the old debt.* 

A borrowed money from B on a bond and a pro>note. Later oii, A 
agreed to aell to B his land, received a certain aum aa earneat money 
and isar CMtti waa executed, and money on bond and pro-note waa to 
be deducted from the purchaae money. Contract waa not carried out. 
B aued for recovery of money on his bond and pro-note Held.* after 
relying on the following declaiona*'* that in order to operate aa a 
novation under S. 62, Contract Act, the new contract muat involve 
present aup e taea ai on or extinguishment of the llal^lty arising ur»der the 
old contract. A mere agreement between the parties to eflect such a 
auperaeaaion or extinguishment at a future date cannot constitute 
novation* 

A person purchased property subject to a hypothecation debt and 
the same was Included in an adjustment of accounts between the 
purchaser and the hypothecatee but the latter all the same sued to 
recover the debt. Held,* that the novation had not been cfFecthrely 
carried out in appropriate manner and that the suit was cotucquently 
maintainable. Whether there is a novation or not in each caae is a 
question of fact. 

The defendant who was the manager of Motor Service Company 
executed a security bond to the plaintiffs for a certain sum of money 
advanced by the plaintiffs to the Company, undertaking personally to 
pay, if the Company did not, within a date fixed. Subsequently the 
affalta of the Company were wound up and at a meeting of the members 
at which the plaintlffi were present, a resolution was passed transferring 
all the assets and liabilities of the Company to a third person. Held,* 
that this did not constitute a novation artd that the surety was not 
exonerated from UabUity- 

Plaintiff advanced certain sums of money to defendant from time 
to time. In consideration of theae advances with interest thereon the 
defendant executed a sale deed in plaintiff’s favour. But before the sate 
deed could be registered, the defendant realled from the contract and then 

1. KsKetru Nodi Sikdat, v. Harasukdas Baiklssen Das, A. L R. 2927 

CaL 558 s 45 C. L. J. 233 ; 31 C W. N. 703 :102 I. C. 871. 

2. Kfishiwji Kimhi, v. Tukarom Kunbi, A. L R. 1928 Na^ 289: 

111 1. C.402. 

3. NatJuua, v. Fitichandra, 8 N. L R. 7: 14 1. C. 399. 

4. Najob Shah, v. RrnigM Ram, A. L R. 1921 Lah. 80: 2 Lah. 323 > 

117P.LR. 1921:66LC47. 

5. Anonda Rsm, ▼. Kflshu Rdo, 7 Mya. L ). 440< 

6. Rma Raa, v. Deddsmagqppa, 8 Mya. L.). 326. 
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an oral agreement waa aaitl to have been r«ichedl by virtue which the 
defendant agreed to repay the amount with intereit within two yean. 
The alleged oral agreement was not proved chat it was open to 

the pialitciff to ^ll back on the original advances made Pv him, and the 
Intention of the defendant that there was novation of the contract when 
the sale deed was executed, was not tenable as it was never the case of 
the defendant chat he was willing to have the sale deed registered or 
that ir was through plaintiffs default that the contract fell through. 

This appeal arises out of a suit for recovery of Rb. 1,900 by the sale 
of s house, which was alleged to have been mortgaged in plaintiffs 
favour by the deed dated lOth July, 191L According to the terms of the 
deed the mortgage money was payable within five years and, if it was not 
so paid, the mortgagee was entitled to take possession as owner of the 
house. Th.; mortgagee, however, did not take possession of the house< 
On 9th March, 1917, the mortgagor made an acknowledgment in plainttfi's 
hahi to the effect chat the interest on the mortgage debt had been paid 
up to date and that a sum of Rs- 950 was due under the regiatered 
mortgage-deed. On Zlst February 1929, the mortgagee instituted the suit 
for recovery ot Rs 1,900. The defendant resisted the suit on the ground 
that the mortgagee was only entitled to claim rt>sses8ion of the mortgaged 
property' according to the terms of the mortgage-deed and the present 
suit for recovery of Rs. 1,9i.X) by sale of the house was not maintainable^ 
This plea has been upheld by the Courts below. Held,* that the 
acknowledgment was merely to the effect chat interest had been paid up 
and that Rs. 930 were still due on the basis of the registered deed of 
mortgage Even ii this acknowledgment was held to import a promise to 
pay, it could at the most have enabled the mortgagee to sue for a money 
decree* The acknowledgment was made in 1917 and the period of 
limitation even for a suit had expired long before the institution of the 
present suit. The wording of the acknowledgment, however, does not 
show' any novation of contract. All chat it says it that Rs. 950 was due 
on the registered deed. The acknowledgment is not registered and by 
itself it could not create any fresh charge on the property. The decision 
of the Courts below must, therefore, be upheld. 

The defendants borrowed a sum of money under the simple mortgage 
deed, dated lOth November 1924 from the plaincifit. On 10th June 
1930 a sum of Rs. 1,000 was due from the defendant on account of the 
principal and interest under the mortgage-deed and a saledeed was 
executed by the defendants on 10th June 1930 in favour of plaintiff In 
lieu of the amount of Rs. 1^000 purporting to transfer 1T4 acres of 

1. Ddvindaf SingK v. Mr. Ladimi Devi, A. I R. 1930 Lah. 985 ’ 
129 LC 281. 

2* Bodnias, v* Besa, A. I R. 1933 Lah. 174 : 145 1* C 159 : 34 P. LK 

loss* 
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Zamindofi property of the defendami* On the same date there was a 
rellcw)uishment executed by the defendants of their fit tights in the air 
which appertained to the M4 acres of ZaminJari land. Subsequently 
the defendants did not ghre actual possession of the plots and the 
plalnttfb accordirndli^ brought a suit asking for possession of the plots 
with damages and that If actual possession and damages would not be 
granted then a decree under O. 34, R, 4, Civil P. Code, on the original 
simple mortgage of lOth November 1924 with mesne profits. Held,* 
that In this Privy Council case^ there was a mortgage of 1876 by 
a deceased person and in the year 1867 bis widow and his nephew 
who also owed a share in the village executed two mortgages partly 
in lieu of the debt of the mortgage of 1876 which was then 
handed back to the mortgagors. Subsequently it was held that the 
mortgage of 1867 did not bind the widow. Moreover, the intention of 
the mortgagee after the two deeds of 1887 were execuCtd was to accept In 
them a new security, but that intention was entirely frustrated by the 
fact that the deeds of 1887 were held to be not binding on the widow ; 
and it was not in accordance with equity and good conscience 
that the respondents, who had successfully maintained chat the 
transaction embodied in the deeds ot 1687 was not binding on 
the widow and consequently did not bind them as the heirs of her 
husband, should now claim the ber>efit of that transaction as a release 
of the mortgage of 1876. Therefore, in the events that had happened 
the mortgage of 1876 was w'huUy unaffected by the mortgages of 
1887- But this Privy Council ruling differs in certain points from 
the present case- One point of difference is that it was held there 
chat,the debt remained subsisting and that what had changed was the 
fact that new security had been given. On p 18!> of 39 All. it Is stated: 

*‘lt is of course true that the mortgagee's intention at the time when the 
two deeds of 1887 w-ere executed was to accept a new security*’ In the 
present case it cannot be said that there was a debt which remained 
subsisting and for which a new security had been accepted. On the 
contrary, the debt came to an end when it was satisfied by the payment of 
Rs, 1000 on 10th June 1930. By that transaction no further debt remained 
due between the parties and the sate terminated the mortagage. If instead 
of a sale deed a further deed of mortgage had been taken then the 
circumstances would have been parallel to the Privy Council case. It is to 

1. Koghumufi Ram, v. LocHman Rai, A. L R. 1934 All. 2*16 :18 R* D* • 

^ 364 : 15 L R. A. Rev. 452: 1934 A. L J. 1193 : 154 j. a 49. 

2. Harchandi Lai. v. Sheofaj SmgK A. L R. 1916 P. C. 68: 15 A. L L 

223 ; 19 B. L. R. 444: 25 C. L. J. 316: 21 C. W. N- 765: 

32 M. L, J. 241: 21 M- L T. 292 ; 5 M. L W, 502 : 1917 
M.W. N.290:l P.LW. 330 ;39 LC 343 ; 44LA.60: 

39 AIL 178 IP.C) 
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be confidetedl liM becAu*e the debt did not eubiiit after lOth }une, 19)0, 
therefore* t diitltiction must be dtswn between the two c«iet« A further 
dMnedon would attoe that in the Prl^ Council esse the mottfige 
wif whoUf inetfective because the widow was In possession of the whole 
•hare of the deceased and it was held that the mortgage was nt>t binding 
on her* In the present case it cannot be claimed that the plalntifls have 
obtained nothing out of the transaction of lOth June* 19)0, because chat 
transaction has transferred to them the possession of the proprietary share* 

If there had been two mortgages* the pUintld could not have leave 
CO sec up the earlier one in her amended plaint, but as has been held in 
a previous decision^ of this Court a Iresh promissory note only provides 
evidence of the oidginal loan and does not extinguish the prior mortgage.* 

5. Essence of novation t-'-The mere fact of one party alleging a 
new contract has b;‘cn substituted for an old one, docs not of itself put 
an end to the old contract even ts against the party so alleging unless the 
allegation Is proved to be true.’ Refer to a previous decision^ of this 
Court in support of the said view. 

No legal novation or modification of an existing contract is created 
in a case where one party proposes the novation but the other party 
accepts the proposal in a (.-lualified manner Where a mortgagee agrees 
to have the existing mortgage deerd substituted by another on more 
favourable terms to the mortgagor, but never fulfils that agreement 
the mortgagor cannot claim the benefit of the terms of the 

deed that vvas to be subscitticed, if he had failed to sue the mortgagee for 
specific performance of the agreement within the limitation prescribed 
therefor by law> 

What is needed or essential for a novation is the wiping out of the 
original contract as well as the creation of a new valid contract, if 
the new agreement is held or declared by law to be in contraventinn 
of the provisions of any Statute it is nor a contract and, therefore, It 
cannot save as novaiio* and the original contract continues unless the 

1. Hirendra Nuch Daiia, v. Noyes, A, K R. 1917 Rang* 154 : 17I h C* 

356 : 1937 R* L R. 303. 

2. Eusoaf Kofwa, V, Mrs. Niemeyer, A. L R. 1941 Rang. 37 : 1940 

R. L R. 603 ; 394 I. C. 177. 

3. Kati Das Bhanja, v OirUmla DasL A. L R. 1914 Cal. 153 ; 23 1. C 

360. 

4* RoNsfum Bibee, v. Hurray Krista Nath, 8 Cal. 926. 

5. Narendsa Bahadur Singh, v. Oudh Commercial Bank, Lid, Fyzabad, 
A.LR.l9l5CKidh. 3ls30tC323:l O.LJ.402. 
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itj^ dicraioder ire cacprerglf tbtndoMd, Cf. th« foUowlng oues In 
• CdkttCM caae* thia quaRion iun been thoioughly dtocuMed tnd kid 
do«rndt\tf : One contnetto readnded fay another between the wme 
putfer, when the lattn to tncootirtent with and tendetr tmpoarlUe the 
parfomance of the former, but, If though they differ in terma&eh 
kpll effect to the nme, the tecond to merely a ratifieacion of the fiiat 
and the two muit be conatrued together ; wher<: the new contract to 
oontoatent with the continuance of the former one, it has no effect unless 
and until it to performed. Refer to the following casa*'* in this 
oonne(Rlon. But where parties enter into a contract which if valid, 
would have the effect, by implication, of rescinding a former contract 
and it turns out chat the second transaction cannot operate as the parties 
intended, it does not have the effect, by implication, of affecting their 
filffits, In respect to the former transaction. Refer to the following 
cases'®'*’in ssipport of the view Thus, where a mortgagee accepts a 
reidstered surrender of a portion of a land in lieu of the mortgage and 
hands over to the mortgagor, the mortgage bond, and where subsequently 
the surrender to set aside by the Court, the mortgagee’s action in 
returning the mortgage deed to the mortgagor to not abandonment of 
hto rights under the otiglnal mortgage and he can enforce the same. * * 

When a contract to novated there to a freah contract coming into 
existence directly or by imidlcacion in place of the original contract. 
Hence the fact of the holders of a perpetual and heritable grant, 
partitioning subsequent to the grant, the subject-matter of the grant 
without reference to the grantor, so as to entitle the respective heirs 
to the specific properties, does not invite the operation of the 

1. Commcfciul Bank of Tatmmia, v. Jones, (1893) A. C. 313: 

62 L. I. P. C. 104 : 1 R. 367 : 68 L. T. 776. 42 W. R. 256 s 

57 J. P. 644. 

2. NarlimuUa, v. C/iannappu, 5 Bom. L. R. 617- 

1, Nundo Kisfiore, v. Me Romsookhu, 3 CaL 215: 4 C. L. R. 36l. 

4. Afadul Knyam. v. Bahadur, 14 Bom. L. R. 76] 13 1. C. 858. 

5. MoiKuro Mohan Saha, v. Ram Kumar Sofia, A. 1. R. 1916 CaL 

136 : 43 Cal. 790 : 23 C. L. J. 26 : 35 1- C. 305; 20 C. W. N. 

370. 

6. Hunt, V. South Eastern Ry. Company, 45 L. J. C. P 87. 

7. Dodd. V. <3»ufton. 1 Q. B. 562 : 66L.I.Q. B. 477:76 l.T.438; 

45 W. R. 490. 

8. PotmoK, V. Cklhutn, 1 O M. 9 R. 65.4 Tyr. 840 : 3 L ]. Ex. 314. 

9. ThomhiU. V. Ntkon, 8 C. B. f N. S.) 831: 2 L. T. 589. 

la Nofile. V- Word. 4 H. & C. 149 : 36 L ). Ex. 91 : 15 L. T. 672s 

15 W. R. 520, 

11« DaoDcmBjdduipfi,v. Poek. 11 Q. B. 713. 

U. QaNpat.v.Mahadsa»A.L R.192SNito,26:8SLC.264^ 
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pitec^e of novaeloti^ Novtcion of t contrmct implicf t freth contract, 
dirccdr Implication In place of the original contraa, so the 

partkf to the original grant must also be the parties to the novation 
of dhe new contract.' 

In a previous case* of this Court it was held that the essence of a 
novation of contract lay not in the dissimilarity of the terms between the 
old and the new contract, but in the intention of the parties to supersede 
the old by the new. In a Calcutta case^ the following observation was 
made t "It Is argued that a new contraa was substituted in this case. 
Tbe answer to this contention is that whether there was an agreement to 
substitute a new contract is a question of fact depending on the Intention 
of the parties The true rule seems that one should look to the substance 
of the matter and not to mere form*'. Applying that cltctum to the 
present case, when in a previous suit, predecessor of defendant had 
claimed certain land as his brit, but pUlnrifF had claimed transaction to 
be mortgage and the suit was compromised by which the former was ro 
give up possession on the latter paying money, it is clear that the parties 
by the compromise, and the judgment of the Sctclement Court which 
gave etfect to that compromise, created a fresh mortgage in respect of the 
land in suit and. hence, the plaintiff could sue for redemption.^ 

The contention is that when the period for paymtnr of the mortgage 
money stipulated in the mortgage bond expired, there was a breach of 
the terms of the mortgage and the promissory note which was executed 
long after the breach could not be regarded as a validly novated contract 
There is no substance in this contention. The effect of non-payment of 
the mortgage money within the stipulated period was merely to furnish 
a cause of action to the mortgagee to sue on the mortgage ; the mortgage 
remained in force so long as it was not discharged and until this was 
done it could be substituted by a new contract.*' 

Section 62, Contract Act, deals with one mode of discharge of 
contract by consenc, namely, novation. By this section if the parties to a 
contract agree to tubstitutc a new contract, the original contract is 

1. C/of/al Oflut, V. Riimadhar Smijh, A. I R. 1^25 Pat 22H : 82 1, C, 
ZC4. 

2i Boiieo, v. Sker Bahadur Singh. 1. R. 1924 Oudh. 169 : 74 I C 
42. 

Ksfutraruuh Sikadar, v. Hatsukdas^Balkishendas, A. I. R. 1927 Cal. 
538 : 102 L C. 871 ■ 31 C. W. N. 703. 

4. Bhabhuti Projdd, v. Patbati Kuat, A. 1. R. 1935 Oudh. 366 : 1935. 
O. W. N. 533 : 1935 R. D. 243 , 155 I, C. 534 : 1935 O. L. R. 
334. 

5- Rafa Shiba Prasad Singh, v. Tincouri Bonfiji, A. h R. 1939 Pat- 
477 : 183 i C. 855 : 5 B- R. 999. 
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f CluIV 


tow nmiai at movatiom. 

dltchtrged Thl» m«y htppen If the partiet agree to aubetltute a new 
contract etther between thenuelvee or between diferoit pattia die 
contideration being the ditcharge of the old contract. Whetha all rlghtt 
and llabllltia unda the old contraa have been extinguished by novation 
it a (lueation of fact depending on the ckcumnanca of ach cue. In 
Mch cate the Quation is not only whaha a new debtor ha consented 
to assume liability but whaher the aeditor has agreed to accept his 
liability in substitution of the liabUity of the original debtor.! 

A novation requira in every cae that the new contracting patty 
ha contented to aaume liability for the contract and also that the 
person on whom the conelative right raida, has agreed to accept the 
new party's liability in substitution of the original liabUity. As ha been 
consiSTendy laid down, ae for instance, the caa of NodimuUd,* a contract 
by novation r-quira it a an eaentUl element that the rights against the 
original contractor shall be relinquished and the liability of the new 
contracting party accepted in their place. Anutning M did agree to 
make delivery of the charcoal to P, this in itself would not operate a 
an acceptance by him of other’s contractual llabilitla. It wa said 
in this cae* that actual delivery by itself would not be sufficient to 
atabllsh conttactual liability on the part of the deliverer ; far less can 
it be said that the mere ageemene to deliver alleged in this case would 
operate to make M. contractually liable to P.^ 

Section 62 tcata that if the patties to a contract agree to substitute a 
new contract for lt> the original contract need not be performed. There 
must, however, be a new contract and not merely a new agreement, 
and if the new agreement is not enforceable, there is no novatio. That 
in fact seems clear from the terms of S. 62. This is the view taken by 
Pollock and Mulla in their coromenttty on the Contract Act at p. 327 
of Edn, 7. by Moitra at p. 369 of Edn. 2 of his commentary, and by 
VenkatesB lycf, Edn, 3 , in his Law of Contracts st p. 285, and many 
cases have been cited there in support of that view. It is sufficient to 
to the following cases. The principle is well establUhed that If 

I Neu' Standard Bank Ltd, v, Ltobodh C'lumdru CKafcravarn, 1. R. 

1942 Cal. 87 : 45 C. W N 830:1. L R. 1941-2 Cal. 237. 

2. NodimuUa, v. Channappa, 5 Bom- L. K 6i?. 

3 Budhuram, v. fCitnalrai Bhorroi, A. I R. 1924 Sind 137. 

4. Hukumatmai. v. Jelhanand Holatam, A. 1. R. 1944 Sind 205 : 
I. LR.( 1944) Kar. 208 :2151. C. 42. . 

5- Hat Chandi Lot, v. Sheoraj Singh, A. 1. R. 1916 P. C. 68 : 39 AU. 

l7o : 44 1. A. 60 : 39 1. C. 343. 

6. Kanhaiyd Prasad, v. iiomidan, A. I. R, 1938 All. 418 -MR 

(1938) All. 714 : 176 1. C. 492 (F. B.) 

7. Nundo Kishmt LaU, v. Mt. Ramwokhee Koaer, 5 CaL 215. 

8. Abdul Kayam, v. Bahadwr Vithoba, 13 1. 0.838 : 14 Bom. L R. 26. 

9. Chaiuu Hiracharon, v. Kehm Monsarom, A. L R. 1937 Naa 104 • 

I L. R. vl937) Nag. 353 : 170 I. C. 120. ■« • 
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by re«fton of any want of formality, such a$ re^Utration. th« diocument 
containing the contract is ina imissibic in evidence or otherwiae 
tsnenforceaWe. the original contract will be o|>eraclvc^* 

6* Effect of novation:—When the terms of a conditional mortgage 
deed arc altered by mutual consent, there is a renovation of contract; 
conaequently the original aale clause cannot be enforced.* 

The provisions of S. 6Z apply to cases oi substituted agreement after 
the breach of the original contract as well as to cases of subarituted 
agreements prior to the date of performance tinder the original contract. 
The Common l-aw rule, that there can be no accord and satisfactioft 
after the breach of the original contract is by the enactment ofS. 62 
detmrted from.® 

I he suit \va^ tor forcclos ire of a mortgage executed on 14.8*1^^03, 
claim being lor the amount still due on tiie mortgage after making 
allowance tor a jiav.nent of Rs, 9,000 made on 17-10-17. On that date 
the mortgagor soU a portion of the prop:rn' and paid the sale proceeds, 
Rh. ro the mortgsigees towards satisfaction of the mortgage debt. 
The mortgagor originally agreed ro sell the portion of the property for 
Rs. 9,0vX'^ on 9. L 1913, and he agreed also that the purchaser might 
retain enough of the purchase money to pay oft the mortgagee. At that 
time, the amount due the mortgage was less than Rs. 9,(XX)- Rut the 
defendant mortgagor did not carry out his agreement till hr was 
compelled to do so bv a decree for specific performance. The deed was 
eventually executed on 17- 10- 1917 by which time the amount was 
considerably in excess of Rs. 9,CKX^. Held,^ that the parties intended 
that the mortgagee should be fully paid oft by means of the sale proceeds 
but not that it should be extinguished bv the sale itself, and. therefore, 
the mortgagees are undoubtedly entitled to the foreclosure decree for 
the balance. 

If the promisor being requested by the promisee, agrees to pay the 
debt to a third party, the original contract is replaced by a new one and 
the original promisee cannot enforce his claim against the promisor. 
The substituted contract is supported on this consideration, namely, 

]. Damodhai, v. AmMai A;a»pal, A* I, R. 1946 Nag 260 : 

224 I C 404 : I. L. R- ?946 Nag- 500 : 1946 N. 1. J. 333- 

2. Rishen Singh, v. Indar Singhs A. I R- 1914 Lah. 88 : IH9 R L R. 

1914 : 24 1. C. 684 : 91 P* W. R. 1914. 

3. K. M P. ft. N. M, Firm, v. P, The Petumal CheUy, Merchant, A I.R. 

1922 Mad. 314 : 45 Mad. 180 r 45 Mad. 180 : 42 M. L ]. 236: 
67 L C. 905 : 31 M. L. T. 478 : 14 M. L. W* 660 : 1921 

M. W. N-861* 

4* Narayan, v. VenktUrao, A. I R. 1923 Nfag- 213 : 72 L C* 422. 
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Ae original promiacc** forbearance to demand the payment from the 
ptom\»ofA 

A mere executory contract which haa to be specifically enforced to 
procure the contract and which is to be substituted for the old contract, 
wotdd not superaedc a registered mortgagC'decd by which an interest in 
the property has passed.* 

When two persons agree that the old debt be taken to be paid up 
and the rights and Uabllifies be taken to rest in a new footing, the 
transaction properly analysed Is tantamount to the old debt being paid 
and* at the same time, re advanced to the debtor. The fact that money 
did not phyaically change itands is of no legal consequence. In this case* 
a Bench of the Allahabad High Court had the occasion to consider the 
nature of almost a simitar transaction In chat case a sarkhast 
acknowledging a loan of Rs. 5,750, of which only Rs. 2S0 represented 
cash consideration and the remaining Rs 5,500 was dtie under an old 
loan transaction, was in qiiescion. The learned judges observed that: 
"‘It is clearly not a mere acknowledgment oi a statute barred debt, 
because the defendant in it aJmits the receipt in cash of the sum of 
Rs. 5.750 and undertakes to pay interest upon that amount at the rate 
of Rs. 1-8-0 per cent per menicm-.dr seems that this document must 
properly be treated as a new contract. It may be that the amount of 
the old debt was not actually paid and then repaid. There was no 
necessity for paying with one hand and taking back with the other ; 
but the parties intended that the transaction should be regarded as 
a new contract to secure the amount specified in it, namely Rs. 5,750 
with interest**. Parties must be taken to have done what they agreed 
to do* and if they contracted, on the understanding that the old debt 
be taken to be wiped out and a new Uabllicy, on terms then agreed, is 
to come into existence* the Court need not rake up the old transaction 
except where some express rule of law makes it necessary to do so* for 
instance* if the acknowledgment of new liability is relied on as an 
acknowledgment under S. 19 of Limitation Act, the question may 
properly l>e considered as to whether the debt acknowledged had 
become barred by time so as to exclude the application of S. 19, 
Ltoitition Act."* 

The result of many authorities on this point is as follows : 
Where there is no cause of action apart from the inadmissible document, 

1. Ganpau*. vjairam, A. I- R. 1925 Nag. 66 (2) : 81 I C. 1019. 

2. Aftgitn Lai, v. Saran Bihari Lai. A. L R. 1929 All. 503 : 1929 

A. L. J. 526 : 51 AlL 799 : 12l 1- C 221. 

3. Alxd Httiorn Khan, v. Bhogwon Oos. (1910) 5 LC. 413. 

4. OovindSmfh* v. Bahadur, A. L R. 1929 All, 980: 1929 

A. L J. 1279 : 121 I C 108. 
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9uch m in this ctse^ the whole claim fails with the inadmisflitbledocument 
Where there has been a material alteration in the document the further 
quettionf for the consideration ofthe Court are wherher the alteration 
is fraudulent or innocenr and whether the plaint is or can also Ixj baaed 
on the original loan itself and evidence exists diiiuitde. Where the 
alteration is fraudulent, the Court will not allovv the plaint to be amended 
and the plalntld to fall back on the original cause of action. But where 
the alteration, though material, is innocent and the plaint is based on the 
original cause of action as well as on the document altered, the claim, if 
proved, can be allowed on the original cause oi action. Or if the original 
plaint is not on the original cause of action, it is open to the pUindfl to 
apply and the Court to consider whether the plaintiff should be allowed 
to amend it.* 

I'hr plaintiff sued to enforce a mortgage bond of 12th December 1919 
executed by the defendants. Subsequent to this transaction on 9th 
December 1922 there was a simple bond executed by the Jetendanta in 
favour of the plaintiff for Rs. 650 balance then owlfig after some payment 
had been made by the defendants. Ihe question in the present case is 
whether the execution of this bond of 9th December 1922 was a novation 

cv ntract between the parties within the meaning of S 62, Contract 
Act. A suit was brought by the plaintiff on the basis of this bond of 
9th December 1922, and it was held in that suit that the suit should be 
dismissed because the plaintiff had made certain interpolations in regard 
to interest and in regard to Instalments after the lx)nd had been executed 
by the defendants. On account of this forgery by the plaintiff the Courts 
held that the plaintiff was unable to sue on this bond at all* The 
plaintiff has now come into Court relying on his original mortgage bond 
of 12th December, 1919, and he claims that because he Is unable to sue 
on his bond of 9th December, 1922 he should be allowed to sue on his 
original bond of 12th December, 1919- The plaintiff relies on this Privy 
Council case.* HeW,** that in that Privy council ruling the facta were 
that it had been held between the pmrties that the mortgage deeds of 
1887 were invalid ab initio as regards the widow. In the present case, 
however, it Is clear that the bond of 9th December 1922 was a perfectly 

1. Sheikh Akbar, v. Sheikh Khan, 7 CaL 256 : 8 C. L. K. 528. 

2» Kuviihhai Nadutbhai Paui v. Ranchhod Raghunuth Paiel, A 1 R. 
P30 Bom 66 : 31 B. I. R. 1262 . 126 O- C 865. 

3 Harchandi Lai, v. Sheora) Singh, 15 A. L. J- 223 : 19 B. L. R. 4*14 
25 C. L. J. 316 . 21 C. W. N. 765 : A 1. R. J9I6 P. C. 68 : 
39 I. C- 543: 44 LA. 60: 39 All. 178:32 M. L J. 241 • 
21 M. L.T. 292 : 5 M L. W. 502 : 1917 M. W. N. 290: 
I P. L- W. 330. 

4, Rajdfiai.v. Mohan, A. LR. 1931 AU. 325. 131 I C 593 : 1931 
A. L J. 223. 
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Viilkl bond at tht time of Its execution. It wu undoubtedly intended 
to fubstittite a new contract, and, therefore, under S. 62, Contract Act# 
cbe(HiginaI contract need not l>e performed. This alteration in the 
otigintl contract rook effect from 9tb December, 1922. At some date 
•ub«e«:)uent to 9th December. 1922 the plaintiff by his own action 
fcndereti the bond of 9th December, 1922 Invalid* But it cannot be 
seen how under any principle oi law the fact that the plaintiff by his 
own act rendered the bond of 9th December, 1922 invalid, could have 
the effect, of reviving the mortgage deed of 12th December, 1919 which 
had come to an end by the novation of cont ract on 9ch December, 1922. 

7, Intention of novation : It wiig argued that the application of 
S. 62, Contract Act, to tl^e case oi a mortgage is open to doubt as held in 
this Full IVench case.^ Assuming, however, that either the section or 
the principle of the section applies to siicin a case, the section requires 
that the parties to the contract should agre<" to substitute a new contract 
for it or to rescind or alter it, in which case the original contract need 
not be pertormed Whether the parties intended to substitute a new 
contract for the old contract is a question which depends upon the 
circumstances of each particular case This question, it is not disputed, 
must be decided upon the construction of the compromise, upon which 
reliance Is placed* It appears that the notice of ejectment was issued to 
the lucccwor^ln-intcrcsc of tiic mortgagee by the siiccessot'm'intcrest of 
the mortgagor The matter was compromised. Upon the original 
mortgage, the mortgagee was to pay to the mortgagor Rs. ^^8-0, as 
paramtana. By the compromise it vras decided that the amount of 
parftmiafut should be raised to Rs 64-0 and the notice of ejectment was 
cancelled, the mortgagee remaining in possession as before- There is 
nothing in the compromise to indicate that the parties intended that the 
old mortgage should be substituted by a new mortgage. There is iK>thing 
to suggest any agreement between the parties to substitute a new contract 
in place of the old one. The compromise took place nearly 20(1 years 
after the execution of the old mortgage. If it was intended to substitute 
a new mortgage In place of the old mortgage, one would have expected 
to firKl some words in the compromise to show clearly and unequivocally 
an intention on the part of the parties to create such an agreement, h 
can be held upon the construction of the comprombe that no such 
intentionctn be de duced from the terms of the comprombe* The case 
relied upon proceeds upon its own facts which are clearly dbcingubhable 
from the facts of the present case. Thus there was no novation In 1884 
of the old tnortgage** _ 

1. Kanhaiya Ftasadt v* Ml* Homidan, A* I. R. 1938 All* 418 * 1761. C« 
492 : L L R. (1938) All. 714 : 1938 A. L ]. 746 (F* B.) 

1. Kedat Noth Pmky, v. Kriped, A. L R. 1944 Oudh 63: 1943 
O* W. N*476 : 212 I* C 408 :16R. O, 286. 





S.61 1 


or caio»coirimAcr. 


ml 

6. BStct at c om p ro m iac decree wm paaed on a conipromlie 

HcUy* thki the decree end not the compromiie to the decree bound the 
ptftle* eipecieilv in of the parties' intention indleaccd in the 

compromise preceding the decree itieif» that a decree should be obtained 
on the basis of the compromise^ Whether an earlier contract is 
supetaeded by a later contract, on account of a certain alteration, 
depends on whether the parties Intended to rescind the original contract 
k is possible to vary a term of an original contract by a subsequent paro! 
contract in auch a way ta to keep alive the original contract. See this 
caae^ in this connection. 

After referring to the following decisions®'* and Leake on Contracts, 
6tK Edition, p. 644, it is held that now it is well settled that a 
composition between a debtor and his creditors operates as satisfaction 
of the debts and affords an answer to an action by the creditors upon the 
original liability-*’^ 

9. Effect of crosB-contfact i—It has been pointed out In a Bombay 
case* that though from the point of view of the businessman it is plain 
that when two merchants enter Into contracts of equal quantities of sale 
and purchase bei'ore the due date, they do not intend that there shall be 
any delivery and chat the sum settled by what lor convenience may be 
termed ‘'cross-contracts*' shall be paid by one to the other, it cannot be 
said that the legal effect of entering into the second contract is to 
extinguish the first contract altogether or to operate as a novatio. When 
two separate contracts have been cfUcrcd Into, each of them wholly 
independent of the other, the intention of the parties can be gathered 
only fron» that which is expressed Each of the contract is a separate 
contract and continues in full torcc and it Is unsound that because the 
parties had in mind the payment of differences only the two contracts 
were extinguished. It has been held in these two cases*'*® and in several 


1 Ar i K R \} '\7Ufiachaliam Chciti, v. f’'. Ram 

Sej/tupothi- A 1, R. IV2S Mad. I2tx) . 22 M- L W- W5 9) I C. 

V3». 

2 Britisk & Beningtons, Ltd , v North-Wcrtenj (/achat Tea Co, (1923) 

A v \ (H L) 48 

f Good, V. Cheeimon, 0831) 9 L (. fO. S.) K II 2H : 2 B. & Ad. 
328 : 4 Car fit P 513- 

4. Leu/is, V. Leonard, (18801 49 L J, Ex. 30« ; 28 W. R. 719 : 42 L. T. 
351 : 5 Ex. D i6S. 

>. Vfnhota Swonu, v* fCoCilingam, A. !• R- 1926 Mad* 184 ; 49 M. L, ]. 
7 30; 22 M L. W. 853 : 1926 M. W. N, 29 : 91 1. C- 1051 

6. Kalumal, v Kessomol, Revn AppL No- 63 of 1925. 

7. fexiomal Roehal Das, v. Dfmramdas, A. I R. 1929 Sind 49 : 

114 I . C 109. 

8. Vdefom.v Shimblu^an, A. I R. 1920 Bom. 78 : 22 Bom. L. R. 

711:581 C- 272. 

9. James Fmlry, v. Joshanmof, 5 S. L. R. 4 ; 12 L C* 188- 

i0« Dcnaid Oahom, v. Aamuil KfuaoUai, 5 S. L R. 7n : 12 L C 187* 
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other* that mere failure to |>ay the amount due is a diflerence which 
can be submitted to arbitration. If failure to pay the amount admitted 
to be due under a contract containing the submission clause can be 
referred to arbitration, there is no reason why the failure to pay such 
amount when determined by a settlement of cross^contract which also 
contains an arbitration clause should not be referred to arbitration’** 
Ekit if the parties to a contract in which there is a submission clause, 
settle the amount due under it and the party who has to pay such 
amount enters in the cash book details showing the payment of the 
amount due from him in cash in full settlement and discharge of the 
contract and showing that he has rec4e;ived a temporary loan of the 
amount from the other party, such entry gives rise to a new and separate 
cause of action and can completely answer a suit on the original cause of 
action. In any case the settlement has the effect of a novatio and precludes 
the parties from resorting to arbitration under rhe submission clause 
contained in the original contract ^ 

10. When original cauac of action can be resorted to The 
conclusion arrived at in this case^ was that where a loan existed 
independently of the bill or notes, that is, where a promissory note was 
executed for a debt which already existed* the plaintiff can succeed on 
the original consideration.^ 

A hundit which was the renewal of a prior Kundi, was not sufficiently 
stamped. that the plaintiff can fall back on the prior hundi. 

Plaintiff purchased in Court auction certain outstandings due to a 
firm of commission agents. Defendants I and 2, who were partners, 
were among the debtors. The former executed a pramissory note In 
favour of rhe plaintiff in respect of the debt and promised to obtain rhe 
signature of the latter, but failed to do so. A suit was brought against him 
on foot of the pro-note, but was withdrawn. Plaintiff subsequently sued 
both defendants on the original cause of action. Held,* that the plaintiff 
should fall back on the original cause of action. 

A promissory not may be discharged by a fresh note equally well as 
by a cash payment ; and once discharged by such payment the original 
note cannot be held to be sdll in force as against the signatory* who 

1. fCishindos iVsutiud, v. Menghraj KhUdda$, A. h R. 1925 Sind 

144 . 81 L C. 834. 

2. Ngtf Waik, V. Ng. Cfiei. (1907-08) U* B. R. third quarter. 

Evidence 5. 

3. Mi’ftd Hidtiya Aii Beg, v, Ngm Kyaing, A. I* R- 1914 U. B. 3(2): 

2 U. B. R. 13; 24 I- C. 721. 

4« Jocom Projod, v* Indcmial, A. 1. R. 1914 All* 25: 36 AIL 259; 

12 A- L*J.361:23 l.C. 589. 

5, K Mufugflppa Chtuy, v. P. Vyo^fi Ch«Ki, A. 1. K. 1918 Mad. 
1305 : 38L C 227 . 5 M. U W. 364 ; 32 M* L J. 536, 
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<iki not execute the iredi note Refer to a Calcutta caie* where after a 
bond had been executed bf defendant t, and defendant 2 was added a» an 
executant without the aaaent of the firft« it was held not only that this 
alteration vitlaled the deed against defendant but that plaintifiF was 
not entitled to succeed on the basis of the original consideration.* 

A creditor and a debtor entered into a private agreement with reapect 
to the debts and the agreement was partly performed by both the parties 
but the debtor afterwards backed out of the agreement and refused to 
carry out field* that the creditor may well put an end to the contract 
under S, 59, Contract Act but he is not allowed to file suit u|x>n the 
original debt. From S. 62 it will be seen that a mere agreement to 
substitute a new contract docs away with the necessity for performance 
ofthefimone. In a Lahore case^ it was held that even where there 
is an alteration in the original contract, the creditor cannot fall back on 
it. In a Sind casc^ where there had been a composition between the 
debtor and and his creditors which It was alleged by the 
creditors had nor been properly carried out, the latter were not allowed 
to fall back on tlic original liability. So in an Allahabad case* the 
parties had agreed to be bound by the decision of a panchoyat, and one 
side was not allowed to fall back on the original contract when the 
other had failed to make payment In accordance with that decision.* 

11 Rescission of the ortginal contractThe test to be applied to 
determine whether the later agreement operated as a rescission of the 
prior contract was formulated in a previous cate*’ of this Court The 
true principle is char a contract need not be rescinded by an express 
agreement to that effect , tf the parties make a new and independent 
agreement concerning the same matter, the latter may be construed 
to discharge the former, when the terms of the latter arc so inconsistent 
with those of the former that they cannot stand together.* 

1. Gout efumdra Dos, v. Proianna Kumur Chandra, 33 Cal. B12. 

2. C. P. R. Perianam CheUy, v. Kudupaody MoUayo, A. 1. R. 1919 

L B. 69 : 51 1. C 577 : 10 B. R. 4: 12 Bur. L T- 6S 

3. Syed Ahmad Syed Shahogada, v. Ram Gopat Bhagwandeen Titvedi, 

A. I R. 1939 Nag. 224 : 183 I C. 478 : 1939 N. L, ). 256 

4. Bolak Rom, v. Tdu, A. 1* R. 1935 Lah. 897 : 160 I C 963. 

5. Tsornol. V. Dhaiamdai. A. I- R. 1929 Sind 49 : 114 1. C. 109. 

6. Rom Noth, V. Monnw Lol, A. !• R. 1923 All. 518 ; 73 I. C« 613 : 

45 AU. 472: 21 A. U J. 380. 

7. Modiaira Mohan Saha, v. Ram Kumat Saha, A. L R. 1916 CaL 

136: 23 C L J. 26 . 20C W N, 370 : 43 Cal. 790 : 35 L C. 
305. 

8. RochumiiU. v. Lxchmondos, A. I. R. 1917 CaL 52 : 38 L C 278 : 

20 C W.N,708 fF,B.) 

• F-139 
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U it dear that at regardi the defendantt. the contract was executedf 
(at they had agreed to famish a promissory note which they had done* 
It is true that the note pfomUes payment on demand, which does not 
appear to have been made in this case, but plaintiffs' remedy for 
non-payment was to sue on the instrument and not to rescind the 
original contract As regards plaintiffs, so long as execution of the 
two decrees was still within limitation and no formal assignment oi 
them had been made, the contract was still executory and they were 
r>ot in a position to avoid It under S 62 without the other side’a 
consent; nor were they promisees, to take advantage of S. 63, not was 
the contract voidable under S. 64 of the Contract Act ^ 

12. When the original contract need not be performed x—When 
a settlement contract is made re-setling the goods back again from the 
original buyer, the intention Is not that after the settlement contract, 
the first contract should be gone. The Intention is that the twv*> contracts 
should stand together. That being so, there can be a set-off as regards 
delivery and there can be a set-off as regards price for everything except 
the difference It seems to be abusing S. 62, Contract Act, to say chat 
after a settlemeut contract, the original contract is utterly discharged.* 

Reliance was placed upon the following cases.But, neither of 
these cases has any bearing on (he point under consideration here. On the 
other hand, the following cases*"* show that where such a bill, promissory 
note or cheque has been negotiated with a third parry, and while it Is 
outstanding in the hands of that third party, It cannot be said that the 
original debt is still outstanding and unpaid, in the case of Oavis* it was 
held that where a buyer of goods has given a bill of exchange for the 
price, an action will not lie for the price, even after dishonour of the bill, 
if at the date of the commencement of the action the bill is outstanding 
in the hands of a third party. It is not enough to entitle the plaintiff to 
succeed chat he is in possession of the bill at the date of the trial. And 
in the case in In it Debtor^ it was held that acceptance by a 

1. Narayan Kfahado Diifve, v. Moti Panno/t, A. I. R. 1935 Bom. 225 : 

37 B. L. R. 215:159 1. C-492. 

2« Uttam Chand Saligram, v. Mahmood Jeu/a Mammofi, A* L R, 1920 

Cal. 143 : 46 Cal. 534 : 23 C, W. N. 704 : 54 1. C. 285. 

3. Cohm, V. Hole. (1878) 3 Q. B. D. 371 : 47 L, J. Q. B. 496 : 39 L.T. 

35 : 26 W. R. 680. 

4. Monmohon Dos, v. Baldeo Narain Tandan, A. 1. R. 1938 P. C 

66 :172 I. C. 978: L L. R. (1938) AU- 326: 65 1. A. 132: 

32 S. L. R. 388. 

5, Dtfvis, V Reilly, (1898) I Q. B. I : 66 L. J. Q, B. 844 : 77 L T. 

399 : 46 W. R. 96. 

6, In w Oebiar ; Ex parte Oefiior, (1908) I K. B. 344 . 77 L. ]. Q* B. 

HV : 96 L T. 652 : 15 Manson 1 : 52 S J. 174. 
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itMigcnenrH:Teditor oi • bill or promtoory note, for the amount of hii 
defat operate* as an agreement not to enforce that debt during the 
currency of rhe bill and afrenvArd^?, nor^vithstanding dishonour, so long 
as the bill i» outstanding in rh;? hands of a third person to whom it has 
been endorsed for Talue by the cre'ditor. fn that case a creditor who 
had accepted a bill or exchange for the amount of his judgment debt, 
which was dishonoured but was outstanding in rhe hands ot a third 
party, isstuxi a bankruptcy notice upon the ludgmenr-debtor but it was 
held that this was not a debt on which a bankruptcy notice could be 
served^ and that the notice of a receiving order made upon it must be 
set aside. 1 

13. Relief on failure of original cause of action ;—rUlntljff sued 
to recover a sum of money advanced on a promissory note. The suit was 
dismissed in consequence of his failure ro put in an appearansce. An 
application to reinstate the suit was tlismisseJ, a-5 also an appeal against 
the order dismissing the application. He then instituted a fresh suit to 
recover the same of money on the basU of entries in his account 
book, and alleged that the promUsory note was null and void and 
inetfective and that he was entitled to recover the sum In lieu of which 
the promissory note had been executed. Held.* that the suit must fall, 
as the plaintiff's cause of action was one and tndivislbic. and the fact 
that the transaction was recorder! in his account lxx>k did not give him 
another or dlfTcrcnt cause ot action. It Is only where a promissory note 
is invalid owing to some inherent detect therein, that the party suing 
thereon is entitled to fall hack ui>on an action for money had and received 
to his use and not where, as in the present case, the previous suit was 
dismissed in default of plaintiff's appearance- This is really the law laid 
down in this case.* 

14. Etfect of a loan contemporaneous with a promissory note:— 
The suit was brought on the promissory note executed by the executrix 
and not on the debt evidenced by it* On the question w^hether, w*hen 
the promissory note and the debt are contemporaneous, one can sue on 
the debt apart from the promissory note, there is a difference of opinion 
in this Court. The opinion expressed in this casc^ is still adhered to 
that where the loan Is practically contemporaneous with and W’^as made 
intended to be evidenced by the promissory note, the claim could only be 
made on the note. Where the claim is so made on the promissory note 

Patel. A. I R. 1942 Cal. 45 : I. L R. 
1941-2 Cal. 103 ; 198 1. C 642. 

2. Mundar Bibt. v. Baifnath Prasad. A. 1. K. 1920 AIL 340 : 42 All 

193 : 54 L C. 424 ; 18 A. L. ]. 81- 

3. Bdijnoth Dos, v. Solig Ram, 161. C. 33. 

4. MioHtt Sastrigal. v. Visvanatha Paiulara Sannadhi, A. 1. R. 1914 

Mad. 657 : 21 L C. 864 : 38 Mad. 660^ 
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which it t negotiiblc intfrumcnt and where the truttce or the oreaitor 
doea not tign at trutcee or executor* the authoridet are clear that there 
can only be a pertonai decree againtt die executant or tf the executant 
fa dead, againtt hit or her legal helrt and there cannot be a decree againat 
the trutt estate or the testator t hetra. Attuming, however, that the 
creditor can auc on the debt (apart from the note) even in such a cate the 
following authoritiet show that the creditor cannot have any direct 
claim against the tettt or'a estate and that he cannot have any thing higher 
than a claim to be at* rogated to the right of the executor to retain or 
receive amounts from the estate necessary to Indemnify the executor 
against loss. This claim to be subrogated is, however, of no value if the 
executor had no such right to retain or receive any amount from the 
estate ; in other words, if It could be shown that the executor has to 
account to the estate for a sum not less than that In respect of which he 
has right to be indemnified** 

Oral agreement does not merge in promissory note:—It is 

contended that the promissory note being inadmissible, the agreement 
to pay could not he proved by oral evidence* It is a question of fact 
whether there was an oral agreement apart from the promissory note. 
There is nothing in law making it imperative chats transaction of debt 
thoiild be reduced to writing. Oral promise to repay is enough to 
impose an obligation on the debtor. The contract of debt is complete 
whether the oral promise to pay is immediately followed by the execution 
of a promissory note or not. It may be in such circumstances serve cither 
as a security or a conditional payment of the debt. It cannot reasonably 
be contended that the oral agreement to pay Is extinguished or merges in 
the promissory note. It is thus evident that if the obligation to pay is 
proved to exist Independently of the promissory note, the question 
whether it arose antecedent to ot contemporaneous with the execution 
of the promissory note becomes immaterial. As pointed in a Calcutta 
case '‘When a cause of action for money is once completed in Itself, 
whether for goods sold, or for money lent, or for any other claim, and 
the debtor then gives a bill or note to the creditor for payment of the 
money at a future time, the creditor, if the bill or not is not paid at 
maturity, may always, as a rule, sue for the original consideration, 
provided that he has not endorsed or lost or parted with the bill or note, 

1* Strickland, v« S^rmoni, (1884) 26 Ch. D. 245. 

2. Johnson, In re, Shaarmon, v. Robinson* (1880) 15 Ch. D. 548. 

3. Shord* In the nutter rf, 28 CaU 574. 

4. Ewms* In re, Evans, v. Evans, (1887) 34 Ch. D. 597. 

5. Ammalu Ammal, v. Namaghi Ammal, A» L R. 1918 Mad. 300 : 

43 LC. 760:22 M. L T. 391:33 M.L.J. 631:6 M. L. W. 
722 :1918 M. W. N. 110. 

6; Shdkk Akbof.y. ShgOth Khan, 7 CaL 256: 8C. L. R. 528. 
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under iuch draimsunctt u to make the debcot Ikble upon it to tome 
child pmon. In such catm the bill or note is said to be raketi by the 
creditor on account of the debt, and tf it is not paid at matuHtr^ the 
crcdicor may disregard the bill or note and sue for the original 
conaideration” The law is aummarised in Vol 7 of Haltburv’t Law* of 
England (HaiUharn Edition) as follows j “A bill or note may, by agreement, 
be given as a collateral security for a debt, in which case it leaves 
untouched the existing remedies for the debt (pp. 242'243)'*: and ’ If a 
document is given in payment which purports to be a bill, note or cheque 
but turns out to be a forgery or to be Invalid for want of a stamp or 
otherwise the creditor is entitled to enforce payment of the debt as if no 
such instrument had been taken by him (p* 244V*. Their Lordships of 
the Privy Council also appear to favour this view as iS| clear from the 
observations in this case^ . '’It would, of course, have been open to 
the plaintitfs, had they thought tit, to have framed their case in an 
alternative form, and to hive sued both on the himdii and alternatively 
upon the consideration*'. These considerations repel the argument that 
the oral promise to pay the debt apart from the promissory note cannot 
be proved.® 

16. Effect of the section on Negotiable Instruments Plaintiff 
gave up his risks under a mortgage in consideration for cash payment 
and a /uindi executed in his favour by the mortgagor- He made an 
endorsement on the back of rhe mortgagC'deed that he had received the 
full amout^t of the mortgage debt from the mortgagor- The hundi executed 
by the mortgagor in his favour was not properly stamped. Held,* that 
the rule of law applicable to a case of this kind is enunciated in this 
Calcutta case.^ This principle of law is beyond doubt, and the ditficiilty 
arises in ascertaining to which class any particular case belongs. Now, 
in the present case, the plaintiff by acknowledging the receipt of the 
entire money due on the mortgage deed had discharged the mortgagor 
from his liability on the dccd> the hundi being the only contract between 
the parties, and that for want of proper stamp the hundi being 
Inadmissible in evidence, the creditor must lose his money and could not 
sue on the original mortgage^eed. 

1- Sodosuk Jonfci Das, v. Sri Kuhan Pershod, 17 A. L. ]. 405 ; 1 U. P« 

L. R- 37 : 21 B. L. R. 605 : 29 C. L. J, 340 : 23 C W. N. 937 . 
36 M.L.J. 429:25 M. LT. 258:10 M* L. W. 143: 1919 

M. W. N. 310 : A. I R, 1918 P. C 146 : 50 1. C. 216 ; 46 I. A. 
33 . 46 Ctl. 6631667) P- C. 

1, Annnda Namdeo Kharde, v. Pundalik Tukatam Chaudhury* A. 1. R. 

1936 Nag. 225. 

3. Bhugixt Rom Qanpat Roi, v. Chhaifu Ram, A. L R, 1918 Lah. 78: 

44 I.C886: 15 P.W.R. 1918. 

4. Sheikh Akhor, v. Sheikh Khan, 7 CaL 256« 
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The qa«*tlon rcferrc*.! to the Full Bench was as follows: Where 
money It lent anJ at the same time a promote Is given therefor, can the 
creditor sue for money due as on the original contract of loan, if the 
promote cannot be proved”. Held,* that the questian referred to la 
anawered in the affirmative^ But Pratt, J., held that where the promissory 
.note has been given at the same rime the loan was taken, the creditor 
cannot sue for the money due as on the original contract of loan, if the 
promissory note cannot be proved, unless he is in a position to prove 
that the loan and the giving of the note are separate transactions, and 
chat the note is not a reduction to writing of the loan cransaaion. In 
the present suit, defendant admitted receipt of the advance but pleaded 
repayment. In view of the udmmlon, therefore, it became unnecessary 
to prove the loans by separate evidence and it can he held that under the 
circumstances plaintiff was entitled to recover unless defendant 
established her plea of re-payment 

A suit was based on a pro-note which was invalid under the ''tamp 
Act, but which both parties thought was valid. Held,® that the Court 
should allow the plaintiff to amend his plaint and fall back on his 
original cause of action. 

This appeal raises the question whether a holder of a promissory 
note, which is inadmissible in evidence, may sue on the original 
consideTation an 1 of the effect on such a suit of an iulmlssion in the 
pleadings. There arc numerous authorities on the pi>inr and there Is 
much conflict of authority. But when the cases are examined, it will 
he found that they refer to three different classes of transactions and t}iar 
the conflict is more apparent chan real. These classes are : (i) A pays 
money to B. and B executes a pro-note in which the terms of the 
agreement of loan arc reduced to writing. (2) B owes money ro A 
cither for a past debt or for a present loan and, therefore, gives A a 
pro-note in repayment of the debt or loan. (3)B. owes money to A, 
either for a past debt or for a present loan and, therefore, by way of 
collateral security gives A, a promote Class 3 presents no difficulty. 
It is the ordinary case of a Bank giving a loan, which though under the 
oral agreement repayable by instalments is secured by the execution of 
a demand pro-note. The Bank holds rhe pro-note merely to secure the 
performance of the agreement of loan. It may, of course, either sue 
on the oral loan or enforce the security by suing on the pronotc. The 
difficulty is to distinguish class 1 from class 2 when the pro-note is 
given in class 2 as repayment of a present loan. In either case there 

1. Maung fCye, v. Mtf Ma Gofc, A. h R. 1920 L. B. 1 ; 54 I, C 84- 

12 Bur. L T. 137 :10 L B. R. 55 (F. B.) 

2. Knmokshi Ammal« v. Suhharaya Chetty, A. 1. R. 1920 Mad. 910 • 

5210 758 . 
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ii ft iimultaneouf pftyment of money end executioo of t pro-ooct* The 
^w» arc ftoilar, but the •imlUricy ^ only apparent for the pro-note In 
each case aeries a ditferent purpose. In class 1 the pro-note is a written 
record of the terms of the loan, in class 2 the terms of the loan have 
not been reduced to writing ; the loan is an oral loan, and the pro-note 
Is given in discharge of the ban. In class I, S. <5|,bvldence Act, forbids 
the loan to bo proved except by the pro-note. In class 2, S. 91, Evidence 
Act, has no application for the agreement of ban had not been reduced 
to writing. In classes 2 and 3 the pro-note is a transaction distinct from 
the loan* being cither collateral security or repayment. In class 1, the 
pro-note is not a disrinct transaction from the loan, for It Is itself the 
agreement of loan. This difference is explained in a Calcutta case‘ 
followed in these tw'o cases*'* In class I the plaintiff cannot succeed 
unless he proves the pro-note. In class 2 the defendant cannot succeed 
unless he proves the pro note as evidence of repayment. This difference 
is also explained in Sheikh Akhar's case*^ The phrase “suit on the 
consideration*’ is misleading in chat it may be understood to mean that 
the mere tact of payment of money gives a cause of action I'hls is not 
so. for when money U paid* the presumption of law is that it is paid 
in liquidation of an antecedent debt. Refer to this casc^ In support of 
the said view, i here is no presumption that the payment is a loan The 
acceptance of an offer of loan and the promise to repay may be implied 
under S. SJ. Contract Act. Hut in x lass 1 there is no implied promise to 
repay for tlu* promise is expressed in the note. “Suit on the consideration'* 
means* therefore, *Juit on the original debt, and proof of repayment does 
not give a cause of actU)n in class 1. I he effect of admission In the 
pleading! is clear Defendant's admission of the pro-note will not be of 
any assistance to the plaintiff, ii the pro-note is Inadmissible in evidence 
for want ot stamp* 1 he C burt cannot pass a decree on the pro-note 
because it is admitted, i hat would he an evasion of S. 55, Stamp Act, 
which forbids an unstamped pronote trom being actcvi on ; Refer to this 
Bombay case* in this conr>ection. Xgain w^hether thesuicbeon the pro-note 
or on the original debt, it the defendant admits liability for the loan there 
U no occasion for the plaintiff to prove tlie pro^mne at all and the suit 
may be decreed on his admission: Refer to this case* for the said view. 
Lastly when it is doubtful on the tacts w^ljcthcr the case falls in class 1 or 
cUsa 2, L c., whether the pro-note is the agreement of loan or the 

i* Sheikh AkIwiT, v. Sheikh Khan, 7 Cal. 256. 

2. Pramatha Noth Sandal, v. Dwarka Nath Dey, 23 Cal.851. 

3* Kmhnofi Narayan Parkhi, v. Ra;mal Manik Chand Manvadi. 
24 Bom. 360. 

4. Welch. V. Seaborn, (1816) 1 Stark 474* 

5. Chen Basapa, v. Lakshman Ramchandra, 18 Bom. 369. 

6* Ankur Chunder Ray« v. Madhub Chuader Ghose, 24 W. R. 1. 
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dtodiMge of the b«t, m ■dmtoikm of the lotn in the pleatdingii will be 
cvlkletice thtt the oise falli under dm 2 and that the pro-note Is 
Independent of the loan* This seems to have been the effect of such an 
admission in Pramatha Nath Sandat^s case' and In KrishnoN Nairajan 
PaMd.^ In the following English cases*"*** in some of which the phrase 
"*suk on consideration’* is used, are all cases in class 2 where the 
pro-note has been given in discharge of the original debt. In Fntr^ the 
plaintiff evidently at defendant’s request paid the defendant’s debt to a 
third person who endorsed to him the defendant’s pro-note which was 
not properly stamped. The defendant owed plaintiff the amount of the 
debt which he had paid for him and had repaid it by a pro-note which 
proved worchleaa Lord Kenyson said: *’Or there were other general 
counts in the declaration. If the plaintiff could give other evidence of 
the consideration paid by him to the defendant, he would not be 
concluded from recovering by the fact of the defendants having given 
this imperfect promissory note for it”. The promissory note was, 
therefore, regarded as security given in repayment of the consideration 
and the word ‘‘consideration’* means the debt. This is made dear 
by the previous judgment of ]a>rd Kenyon in Wilaon* which is as follows: 
“A promissory note is not like a bond which merges the demand; for If 
money Is due for goods sold or upon such like account, and a promiaaory 
note is given for the amount of the debt which note afterwards, upon 
action brought, has not the proper stamp on it so chat it cannot be 
given in evidence, the party may resort to evidence on the goods sold or 
the demand upon account of which the note was given”. Against the 
judgment of Littlcdalc, J., in Cundy’^ is instructive. The defendant 
had given a bill of exchange for the price of goods purchased 
from the plaintiff. The WU proved not to be drawn upon a 
proper scamp- Littlcdalc. )., said : “The plaintiffs were not bound to 
proceed upon the bill of exchange- They abandoned and claimed to 
recover on the count for goods sold. The case in answer to that claim 
was that a bill of exchange had been handed over by the defendant to 
the plaintiffs and that they by their conduct had made this a payment 
though the bill had In fact produced nothing. But the paper on which 

!. Pfomdiha Nath Sandal, v- Dwarlwi Nath Dry, 2^ Cal. 851. 

2. Krishnaji Narayan Parkhi, v. Raimal Manik Chand Mam/adi, 24 

Bom. 360. 

3. Wilson, V. Kennedy, (1794) I Eap. 245. 

4. Alves, V. Hodgson, (1797) 4 R. R* 436. 

Fart, V. Price, (1800) 5 R. R. 515. 

6- Brown# v. 9/atts, (1808) 9 R- R. 793- 

7, Qmdy, V. Marriocc, (1831) 35 R. R- 416. 

8, Smarts v. Nokei, (1884) 64 R R- 885. 

9, Y«^v. Oawe,a88S)$3L*T. 125. 
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the bdl wi« drawn had not a pTop& stamp affixed to k* It was worth 
nochtDR. The evidence, therefore, did not show a ptfment but merely 
chat a piece of paper was given by the defendant to the piaintids*’ The 
case was in class 2* The note was given in .’paycnenc of the loan and as 
the note was unstamped, the defendant could not prove payment. CX 
the Indian cases the following*'^ were decided under class 1 : Also 
Sheikh Akbm*j case,® where the distinction between class 1 and 
class 2 is explained by Garth, C. J. The last two cates*'^ were decided 
on the ground that the loan and the pro-note were simultaneous This 
is not a good reason for the transactions may be distinct, though 
simultaneous- Pai5,^m Narain* was overruled on the ground in Ram 
Sanip* and the Madras High Court Judges who decided Muthu Sastriged^s 
casc^ seem to have overlooked this case*^ of their own Court where 
the judgment in Sheikh AkbaPscdMc^ waa followed. The followingcases*"^'!^ 
were decided under class 2 ; In Oalah ChanJ Marwaree^ the facts were the 
same as in Fatt-'* Chen Basafta's case ix was remanded as the pro-note was 
given for the price of goods sold. Pittmatha Noth SandaH^ decided on the 
ground that there was an admission of the loan independent of the note. 
The following cases were decided under class .i, the pro-note being held to 
be collateral scciirity for the loan :—Kfishnoiamt Pillai'^ and KhshndjI 
Natayan PatkhP ^ where there was an Independent admlmion of a lt>an 
which led the Court to treat the pro-note as given by way of collateral 
security. At p. ,i6i of 24 Bom. the Chief Justice says.’‘It seems that 
the plaintid lent the defendant Rs. 675 and at the same time took a 

1. Domodur Jagannath, v, Atmaram Babaji, 12 Bom. 44.). 

2. Poihi Reddy, v. Vdayudasivan, 10 Mad. 94. 

3 PaTsotam Katain, v. Taley Singh, 26 All. 178. 

4. Mufhu Sasifigal, v. Visvanotha Pandara Sannodhi, 38 Mad. 660: 

21 1. C. 864. 

5. Sheikh Akbar, v. Shaikh Khan, 7 Cal. 256. 

6. Ram Sarup, v- Joioda Kunwar^ 34 All. 158 ; 13 I- C- 138- 

7. Krishnosami PiUol, v. Rangosomi Chetti, 7 Mad« 112. 

8. Golob Chand Marwaree, v. Thakutoni Mohokoom Koooftt, 3 CaL 

314. 

9. Hira Lai, v- Data Din* 4 All- 135. 

10. Ramochondra Roo, v. Venkotaramana Ayyar, 26 Mad. 527. 

11. yarlagfitada Veeta Hagawiyya, v. Gorantla Ramayya, 29 Mad. 111. 

12. Farr. v. Price, (1800) 5 R-R- 5l5. 

13. Chen Basapa, v. Lokshmofi Ramchandfa, 18 Bom. 369 

14. Promotha Noth Sandok v. Dwatka Nath Dey, 23 Cat. 851. 

15. KrishnaM Nofoyan Parkhi, v. Raimal Manik Chand hdarwadL 

24Eloinu 360. 
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hunA to secure the reptymetit^. The judgment is an Important one for 
it lays down the same principles as did Garth, C. )• in Sheikh Akbar*9 
caseJ The last case decided under chis class is that of Banorsi* where 
the plaint was construed as a statement chat security was given for the 
loan by the making of the note. Two cases*'* not reported in the 
authorised law reports, viz , the case of Baifnath I>as* although it 
reviews all the case4aw but seems to apply to them a totally wrong 
principle, and the second case.^ is also wrong Neglecting these two 
unauchorlxedlY reported cases, with the exception of two cases only in 
Patiofam Sarain^ and Siulhu Sattrigal,^ then the case-law b consistent 
with the proposition laid down at the beginning of this judgment. Put 
shortly it comes to chis. that a suit on the consideration is a suit on the 
original loan or debt and such a suit will only lie when the transaction 
of the pronote is independent, 'i. e., when the pronote is given by way of 
repayment or by way of collateral security. Kemp, A. J. C., observed 
thus: If the contract is complete before the pronote is passed, the 
plaintiff may sue on the completed contract without recourse to the 
pronote. If, however, the pronote contains the contract between the 
parties, he can sue only on it, and if it be insuificiencly scamped, his suit 
must be dismissed. The question naturally arises when is the contract 
complete ? This is best answered by illustrations* If A hands over 
Rs 100 to Band Bln return passes a pronote for Rs, UX), repayable 
with interest in a certain time, most people would say, in the absence of 
evidence to the contrary, the pronote contains the contract and A can 
only sue on the pro-note. It might happen, of course, that the evidence 
would show that the patties intended the giving of the pronote to be a 
repayment of the loan in which case, of course, it were unstamped, it 
would be no repayment at all and A could sue on the advance. If, 
however, B has an existing loan account with A and passes a pronote for 
the balance due on that account at the date of the pronote with interest, 
there Is nothing to prevent A suing on the account if the pro-tvote be 
insufficiently stamped. So also if the pro-note be taken as collateral 
security for the loan, 1. e., if the transaction is a completed loan and B 
passes a pronote as further security for it, A can sue on the loan 
without having recourse to the pro-note. In every case it is a question 
of fact whether the contract was completed before the pro-note was 
passed or not. The most common case is, where A says to B; *‘l will 

1. Sheikh Akhatov, Sheikh Klurn, 7 Cal. 256. 

2. Bonarsi Prasad, v. Fazal Ahmad, 23 All* Z9B. 

y Boijnadi Das, v. Salig Ramp 16 1* C. 33. 

4* Rom Bahadur, v, Dasuri Ram, 19 1. C. 840* 

S* Parsotom Naroin, v. Taity Singh, 26 All. 178. 

6. Muthu Sastrigal, v. Visvematha Pandara Sonnodhi, iS Mad 660 * 
211.0.864. 
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lend you K% 100 If you wli! p«a« me a pro-noce for th»t «Inount*^ In 
•ueh • cere the loan miwl the paNing of the pro-note are slmuitaneout and 
in the abaence of evidence to the contrary It is only by a fiction tlm it 
can be taid there is a completed loan transaction and then the passing of 
a pri>noce. In such circtimstancea it cannot be doubted that A can 
only sue on the pro note. To cake a final example* B goes to A; his 
banker, and asks for a loan A. agrees to lend, saying at the same time: 
**But we shall require your note of hand, Mr. B and the endorsement of 
a substantial party*** Here the loan transaction may be properly 
considered complete and the note merely a further security for the loan. 
A can, therefore, sue on the pro-note or the original consideration or 
both.* 

In this Calcutta case* it was stated thus by Garth, C. ‘'When a 
cause of action for money is once complete in itself, whether for goods 
sold, or for money lent, for any ocher claim, and the debtor then gives 
a bill or note to the creditor for payment of the money at a future time, 
the creditor, if the bill or note is not paid at maturity, may always, as a 
rule, sue for the original consideration, provided that he has not endorsed 
or lost or parted with the bill or note under such circumstances as to 
make the debtor liable upon it to some other third person* In such cases 
the bill or note is said to be taken by the creditor on account of the debt, 
and if it Is not paid at maturitv, the creditor may disregard the bill or 
note and sue for the original consideration. But when the original cause 
of action is the bill or note Itself, and does nor exist independently of it, 
as, for instance, when, in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six months* 
date, here there is no cause of action for money lent, or otherwise than 
upon the note ItseU, because the deposit Is made upon the terms 
contained in the note, and no other. In such a case the note is the only 
contract between the parties, and for wane of a proper stamp or soma 
other reason the note is not admissible in evidence the creditor must lose 
his money*’. In this latter class of cases if for any reason the note does 
not prove the claim, then no other evidence can be given on the principle 
that the writing being the repository of the intentions of the parties and 
being the best evidence, no other evidence is admissible, if that evidence 
fails. Sfieiih Akbar’s case* has been followed in a number of cases, 
namely** '^ Now. if the hand-note is a forgery, then undoubtedly the 

1. Uikumai, v, Sind Bunk, Lid, A* 1- R 1920 Sind. 66 ; 57 1. C. 386 : 

S L- R. 169. 

2. SHetkh Akbat. v. SheikK fCKan, 7 Cal* 256 *. 8 C* L. R. 533. 

3. Pfamaiha Nath Sandal, v. Dowarku Naik Eky, 23 Cal> 851. 

4. Mod Lttl Sahu, v. Monmofum Gosjomi, 5 C* W. N. 56. 

5* Yarlagadda Veera Ra»wayya, v. Gofoniia Kamayya, 29 Mad. Ill: 
15 M. L J, 484. 

6. ParsMm Narain v. Tain Singh, 26 All. 178 : fI903) A. W. N. 217. 

7* Btnade Behari Patra, v. Janki Kalwar* A- L R- 1916 Cal 547 ; 
29LC. 46& 
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pUltiCtfii can Ml back upon their claim on the account stated* But the 
finding of both Courts Is that the allegation that there was a stated 
account is false and that in fact and truth no account was stated or 
adiuited between the parties. If that is so, then clearly the case is 
concluded by findings of fact and no point of law arises.* 

Section 62 of the Contract Act, which provides that, the parties to a 
contract agree to substitute a new contract for it, or to rescind or alter 
it, the original contract need nor he performed, debars the plaintiff from 
maintaining the claim on the prior hundi The giving of a hwndiin 
payment, of the price of goods sold operates as a payment, only if the 
hundi is honoured, and that if the hundt is dishonoured the right to sue 
on the original cause oi action is revived. So the giving of the second 
hundi would operate as a discharge of the first one, only if the new 
Contract could be legally enforced, if the plaintiff cannot sue on the 
second hundi owing to its not being properly stamped, he can fall back 
on the first one, and S. 62 of the Contract Act is not a bar to his doing 
so.* 

In these two cases,it has been clearly laid down that when the 
loan has been granted on the security of a negotiable instrument there 
is no cause of action independent of the negotiable instrument itself, and 
when that negotiable instrument is inadmissible in evidence rhe suit 
mutt ftU. Such Is the case with the present suit as well as there is no 
cause of action independent of the negotiable Instrument on which the 
plaintiff can fall back.^ 

It seems clear that the finding of the lower Court chat the hundi 
contravened S. 25 of the Paper Currency Act was mistaken. It Is, 
however, not alleged that the hundi was properly stamped, and. therefore, 
it could not be admitted In evidence or acted upon. Appellants in this 
appeal say that because the hwndi was insufficiently stamped, respondents 
could not sue on it, but reapondents reply that they were entitled, apart 
from the hundi, to sue for money had and received. On the basis of 
this Full Bench ruling* reapondents were undoubtedly entitled to 

L Sumj UU, V. Anoni Lai, A* 1. R. 1920 Pat 730. 1 P. L. T. 203 • 
55 I. C. 556. 

2. Stindar Das, v. Puran Singh, A. L R. 1922 Lah- 56 : II P. W. R 

1922 I 67 I C. 856. 

3. Bhog Bhari, v. Gigar Mol, A, I. R, 1917 Lah. 220 : 63 P. R, I9i7 . 

381. C 623 ;«P. W. R. 1917. 

4. Chandra Singh, v. AmnUar Banking Company, 66 I. C 201 • 

2 Uh. 330 ! A. I. R. 1922 Lah. 307. 

5. Rflm Jos, V. Shohubud-din, A. L R. 1927 Lah. 89 : 95 I. C. 704. 

6( Muung Kyi, v. Ma Ma Gale, A. I. R. 1920 L B. I; 10 L. B. R. 55- 
541. C. 84 1 12 Bur. L. T. 137 (F. B.) 
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dkKtemt^ rl'* but if they did »o, they couW not prove th«t It ww 

endomcd, nnd on the tame hatin appelUntt wmtUi he equally entitled to 
prove that the ajpeenaent between the parriet w«« that the money should 
be repayable not to reapondent«> m being the person* who auppotted 
the money, but to the bearer of a particular scrap of paper, and they 
would also be entitled to prove that in accordance with the terms of chat 
agreement they had paid the money in good faith and without ncfiigence 
to the bearer of that scrap of paper. If appellants siicceedcvd in proving 
that the agreement was that the money should be repaid to the bearer 
of that scrap of paper, respondents would clearly have rK> cause of 
talon against him on that agreement since they were admittedly not 
the bearers of that paper, and whether the suit was on the hunJi or on 
the agreement, proof of payment in good faith and without negligence 
would be a complete defence * 

A suit was brought on the pro-note which was unstamped. Held.® 
chat the plaintiff, if a suit on the original cause of action is not barred, 
may be allowed to fall back on the original cause of aalon by amending 
the plaint. 

The plaintiff advanced to the defendant some money at a certain rate 
of interest and the defendant passed a writing in the plaintiff's 
favour evidencing the said loan and promising to pay the said 
amount three months after sight. The defendant admitted the 
amount of money due but he said on certain rice tranaaaions, and 
pleaded payments, so chat he admitted that there was a debt but pleaded 
discharge of it The point for consideration is whether the suit is baaed 
on the writing, and whether the plaintiffs can maintain their suit as on 
the loan. It has bexn held in a previous case* of this Court that a 
transaction similar to the transaction In suit may be regarded as a loan 
in respect of which the promissory note is passed as payment and if the 
promisjory note 1$ insufficiently scamped, as in the present case, the 
plaintiff can proceed with the suit on the loan. This decision is binding 
although It appears to conflict with the provisions of S. 91, Ulus. (b). of 
the Indian Evidence Act. which says nothing about notes being passed 
in payment of loans, but purely and simply that if a contract is conuined 
in a bill of exchange, the bill of exchange itself must be proved. A 
transaction of this sort may be one of three kinds. Either the contract 
may be considered as contained wholly in the promissory note or bill of 
exchange as in lUus (b,^ to S. 91 of the Indian Evidentfe Aa, In which 
case if the plaintiff could not sue on the promissory note, he could not 

1. Swee Leong Sf Co. v. A. T. Chettyat Firm, A. 1-R. 1927 Rang. 

159 (2) : 6 Bur. L )- 47: lOl I. C 641. 

2. Varadart^a lytr, v. Venkatatama Iyer, A. I. R. 19Z7 Mad. 378: 

99LC.625. 

3. Kishoi^ Rd^nol, 24 Bom. 369 1 2 Bom* L. R. 25. 
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fue at all; or recondlyi at in KUhanjiJ^ the E>romitaory note may be 
regarded as a conditional payment of the amount of the loan in which 
caac» of courte, if the promissory note Is insuf&ciently scamped, Ic Is only 
a worthlets piece of paper and the plaintiff can sue on the loan; or, 
thirdly, the promlttory note may be passed as security for the loan in 
which cate there is no neceasicy for the plaintiff to sue on the promissory 
note at all and whether ic Is properly stamped or not he can bring a suit 
on the loan. Judges are supposed to he able to discriminate on the 
evidence which of these three kinds of cases has arisen and the general 
tendency appears to be that it the defendant admits that the debt was 
due by him, the Court will find someway of defeating the provisions of 
S. 91, Ulus (b), and iioldiug that the suit can be maintained as a suit on 
the loan for which the promissory note was given as a conditional 
payment. The plaint Joes not appear to commit itself to a suit on the 
writing but to treat the suit as on a loan evidenced by a writing which 
required payment three months after sight and the plamt goes on to 
narrate that the document was presented for sight and payment ik>c 
received* Under the circumstances the case comes within the second 
category and the plaintiff can sue on it.^ 

In this case the defendant had borrowed the money and had written 
a Sark/uU. 1'he sarkhat bears a one^anna stamp, but the scamp has not 
been oblitcratetl and apparently on this ground, rhe lower C.^ourt disinissed 
the suit The lower Court was satisfied that the defendant had the 
money, but it said, as the suit was on the sarkfuic and the stamp had not 
been obliterated the suit must fail. The sarkfiot does not recite any 
promise to pay on the part of the defendant. It is merely a written 
acknowledgment that he had borrowed Rs. 150 from the plaintiff. If the 
plaintiff was able, as he was able, to prove aliunde by oral evidence chat 
the defendant had the money then he was entitled to a decree 1 he 
sarkkai may not have been available as evidence, but the other evidence 
establishes chat the loan was made.* 

No doubt in certain cases, where a suit on a Imndi is not maintainable, 
the hundi being unstamped, the creditor can fall back on prior accounts 
between the parties. But each case has to be decided on its own facts, 
the question being whether a new contract was substituted or whether 
the hundi was given in course of performing the prior contract and in the 
latter case the creditor can fall back on the original transaction. Plaintifi 
in this case was acting as commission agent for the defendant. The sum 
due by the defendant to the plaintiff was settled by the plaintiff giving up 

1. Kiihonjt. V. RatmaL 24 Bom 36C; 2 Bom. L. R. 25* 

2. Jacob 9 Co, v. A. P, Vicumicy, A. 1. R. 1927 Bom. 437; 

:9 B. L. R. 432 : 102 L C 138- 

3. Launjari Chaube, v. Parsotom Choube, A. I. R. 1927 Ail. 503: 

25 A.L J.567 : 1031.0- 634. 
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A certnin «uin» bf the defendant paying 100 In ceah, and by the 
plaintiff taking a fumdi for Rs. 500 from the defendant. A aeparate receipt 
was given to the defendant by the plaintiff on the aame day* It recited 
that the account had been finally cloaed and that the only liability 
remaining waa the hiindi for Rt. 500 which waa unstamped. The hundi 
was not paid, and the plaintiff brought the suit. Hc/d.’ that aa the Kundi 
was inadmissible In evidence as ft was unstamped and the plaintiff could 
not fall back upon the original transaction. 

A suit by a creditor for recovery of money paid as a loan or a 
promissory note docs not necessarily fall if the instrument upon which 
it is based is found to be inadmissible in evidence on sc count eff its 
being insufficiently scamped or not stamped at all, if he can prove the 
loan by some other evidence- Refer to the following casesin this 
connection It is, however, to be noticed that S *^1, Evidence Act, 
merely lays down that the terms of the contract between the parties 
must be proved by the document itself, and by no other evidence. When 
money is lent, and a promissory note is given by the borrower to the 
lender, the terms of the contract benveen the parties will ordinarily refer 
to the contract of repayment bv the borrower, and the contract at 
regards the rate of Interest. As was pointed out by Petheram, C. J, in 
this Calcutta case* an implied contract to repay money lent always 
arises from the fact that the money is lent, even chough no express 
promise, either written or verbal, U made to repay It. It follows, 
therdore, that apart from the instrument, vi:.. the promissory note, 
there is aU'ays a contract to repay a loan, and such contract can be 
proved independently of the inscruracni- It is only the other contract 
relating to the rate of interest which can only be proved on reference to 
the Instrument itself, rhcreforc, even in cases where the lending of 
money and the execution ol the promisaory note arc contemporaneous, 
the plaintiff is entitled to maintain a suit for recovery of the money 

1. Bhagat Ram-Anant Ram, v. Harfas Oiand, A-L R, 

1928 Lah, 424; JUIC. 719. 

L Brahama Deo Rm, v. Ram Kishun Mahion, A. 1. R. 1921 Pat .118 ; 

2 P. L. T. 184 ; 60 I- C. 652. 

3. SuTOl Lot, V. Anant Loll, A- L R, 1920 Pat. 730 ; 1 p. L* 203 : 

55 h C. 556. 

4. Shdkh Akfcar. v. Sheikh Khan, 7 Cal* 2>6 : 8 C* L. R. 528. 

5. (3o(af> Chond Mamari, v. Thakurani Mohokoom Kpoate, i Cal. 

314 5 2C.LR. 412. 

6. BaOfhadfa Prasad, v. hdakaraia cf Bettia, 9 All, 351 : (1887) 

A. W. N. 49, 

7. Jacob 9 Co, v. Vkumsey, A, 1. R. 1927 Bom- 437 : 29 R L R. 

432 : 102 L C. 138. 

R hamatha Nath Sandal, w^DwmkaNohDa^^li Cel 
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Ittit and to adduce evidence ocher thin the inetrument or the promlceoty 
note tcieif, in order to prove the lota It mey be thit ordintrily the 
pltintHf mey find it difficult to prove the loan apart from the ptomtaory 
notCi but, if he b able to do ao, there U no reason why the suit 
should fail and why the plaint should not be entertained.* 

Even If a chit produced b a promissory note and as such 
inadmbiible in evidence for want of a stamp, it b open to the 
creditor to prove hb original debt. Refer to thb cue^ in thb connecdoa 
Moreover* the chithi or demand note b not a negotiable instrument.* 

If the hundis are the embodiment of the whole contract between the 
parties and those KuniU are not admissible In evidence and cannot be 
looked at for the purpose of finding out the terms of the contract, the 
plaintifi cannot be allowed to adduce other evidence to prove the terms 
of such contract It b conceivable that in special cases a bill^ficKchange 
or a promissory note may be the only document containing the terms 
of the contract between the parties, and in such a case if that document 
cannot be adduced In evidence the creditor may be prevented from 
recovering the amount. Thb b dear from illustration (c) to S. 91 of 
Evidence Act. On the other hand, from the mere fact that a 
btU-of-exchangc or hwndi has been executed, it docs not necessarily 
follow that the whole of the contract between the parties has been 
reduced to the form of a such document. A hand? b principally a 
written prombe to pay a fixed amount on or after a certain date It does 
not necessarily contain all the terms of the agreement beru^een the parties 
as a bond, for instance, would do. In many cases a prombsory note or a 
hundi may merely be a written security taken for the loan. The 
prombe to pay the amount may be only a part of the whole contract 
between the parties, In which case It cannot be said that that contract 
has been reduced to the form of a hundi. In such cases it would be 
Impossible to hold that the provbions of S. 91, Evidence Act, would 
exclude evidence showing the terms of the whole contract which cannot 
he determined from the hundi alone ^ 

The lower Court found that the prombsory note was 
inadmbsiblc in evidence because It was not duly stamped. Thb 
deebion b uncontcstably correct and has not been challenged. The 
plalntifi Company, however, claims that it b entitled to a decree on the 

1, DfuinejKwUT Sahu, v. Rammp Gh, A. 1. R. 1928 Pat. 426: 

9P.L.T, 471 : 7Pit 845 ; III 10.482. 

2. Brown, v. (1808) I Taunt. 353. 

3, In Tf, Assarom Moebom, Insolvent, A. I. R. 1929 Sind. 164 (1): 

1161. cm. 

4. Kundan Lai, v. Sahu BhiWum Dos-lihwar Das, A I. R, 1929 AIL 

254:1929 A.L].333: 1161.0,293: 51 AIL S», 
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oftfoit cofiiiderttlon* The principle of ihii cIaIbi k no/t contwed iitd 
k mty be regttded ti ietded Uw thee the plrintlff cm go recover on the 
oritfnal convldeftclon : lae thU Full Bench caiel But the eppeUmci 
do contend thit the pkint wet not go frgmed eg to dlK;lof e t ceuce of 
ectiononthe original (oneideracion and that* therefore* the suit muit 
ftU.* 

A moremte decree waa pataed in favour of A againat B and C. 
The parties came to a compromise aa a result of which A recovered all 
but Ra. 400. B and C gave an undertaking to A for payment^ of 
Ra. 400 and executed a promiaaory note. A filed the suit for recovery 
of Ra. 400 and interest on the allegation that there was oral agreement to 
pay Ra. 400. Aa the promissory note waa inadmissible for want of 
proper stamp the Court below dismissed this suit on the ground that k 
was not tenable. Held,* that on the faith of this agreement the 
mortgagee, A, gave full discharge to the mortgagors, B and C, and 
released property from the mortgage and, therefore, B and C made 
themselves liable for the payment of Rs. 400. As regards the 
inadmissibility of the promtssory note for want of proper stamp it waa 
contended on behalf of B and C that S 9t, Evidence Act, precluded 
proof of any contract reduced to writing except by production of the 
writing itself and reliance waa placed on this Privy Council ruling^ 
where it was held that oral proof could not be subatituted for the written 
evidence of any contract which the parties have put Into wtiting^ But 
this decision was considered In a Calcutta case* and it was distinguished 
on the ground that the Privy Council concluded on the evidence that the 
memorandum constituted the bargain between the parties* and that 
document being inadmissible in evidence for want of registration, the 
transaction could not be proved by oral evidence but it was held that 
where a creditor has not been actually paid, but takes a bill or 
promissory note for the debt in order to give time to the debtor* it would 
hardly be said that the old debt has been paid ofi by the acceptance of 
the renewed bill Reliance was placed on behalf of B and C on this 

I- Maung Kyi, v. Ma Ma Gale, A. I. R. 1920 L. B. 1 *• 12 Bur. L T. 
137 : (1919) 10 L, B. R. 54; 54 1. C. S4 (F. B.) 

2» Rom RoghuUr Lnli v. United Re/beriei (Burma) Ltd. A* L R. 1931 
Rang. 139 : 9 Rang, 36 ; 134 L C. 737. 

Mohan, v. Hamn. A. 1. R. 1931 Nag. 113: 27 N. L. R. 56: 
134 1. C: 283, 

4* Sttbronumian* v. Ltifcfiman* A. L R. 1923 P, C. 50 t 71 I. C. 650 t 
. 50 1. A. 77 : 1 Ranfr 66 : 50 CaL 338 (P. C.) 

5* Kshetranath Sikdat, v. Haratmkdas BatkiseenJas, A* L R. 1927 CaL 
538 ; 102 LC. 871. 
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fullng* In which it wm no doubt held that the note wai the only control 
between the partUsi, and if, for want of proper atamp or some oAcr 
reaaon the note was not adinisatble in evidence, the creditor muat iote 
his money. But this view was not followed in this case.* This point 
arose In the following cases*-* In various High Courts and the consensus 
of opinion seems to be In favour of supporting such claims based on 
the oral agreement The principles on which such suits arc held 
maintainable is stated in this Bombay ruling* : ‘'A ttansactlon of this 
sort may be one of three kinds- Either the contract may be considered 
as contained wholly In the promissory note or bill of exchange as in 
Ului.(b) to S. 91, Evidence Act. In which case the plainci0 could not sue 
at al); or secondly, as in Krishnafip^ the promissory note may be regarded 
as a conditional payment of the amount of loan In which case of course 
If the promissory note is insufficiently stamped, it is only a worthless 
piece of paper and the plaintiff can sue on the loan ; or, thirdly, the 
promissory note may be passed as security for the loan In which case 
there is no necessity for the plaintiff to sue on the promissory note at all, 
and whether it is properly stamped or not he can bring a suit on the 
loan**. See also this Madras case*** When there is an obligation incurred 
by the debtor apart from the other under a promissory note, the claim 
CO repay the liability subsists independently of the promissory note. The 
law docs not rcqirirc that a promise to discharge a certain liability to pay 
simple debt should be made only in the form of a promiisory note and 
consetjuentlv although the promissory note may be inadmissible for 
defective stamp, the obligation to pay the loan survives. If the promissory 
note is invalid, it docs not operate as a contract and, therefore, it follows 
chat the terms of the promissory note stand deprived of any evidentiary 

1. Sheikk Akhiift v. Shaikh Khan, 7 Cal. 256 8 C. L. R. 5 aS. 

2. CioJtuldas, V. ParmaminJ, 6 N. L. R. i2S : 8 1. C, 281. 

C fCrishnaii Marayun Parkhi, v. Rajmal Manikehand Maru^adi, 24 Bom. 

R)0 1 2 Bom. I.. K. 25. 

4. Rum Sarup, v. Jasoda Kunwar, H4 All. 158 : 15 1. C. 138. 

X Mian Bokivsh. v. Badhiya, 26 A. L* ), 729 : 115 1. C 630 : A. 1. R* 

1928 All. 171 : 50 All 839 (S. B) 

6. Ohtinesuar Saha. v. Ramrup Cur, A. 1. R- 1928 Pat. 426 ; 111 I. C 

482 ; 7 Pat. 845. 

7. Rahmai Ali, Mohammad Fairi, v. Dewa Singh Man Singh, A. L R. 

1921 Lah. 396 ; 75 K C. 827 : 4 Lah. 151. 

8. NaiaT 43 lw/M Ncdcker. v. Subramanian Ckettiaf, A. I R. 1922 Mad. 

181 t 69 I. C. 939 ; 45 Mad. 778. 

9. Jacob 9 Co, v. A. P. \'icamiey. A- !- R. 1927 Bom. 437 ;*102 L C. 
138. 

V. C, T. N. Chidambaram Chettiat, v. Ayyasowrm Thesm, A. L R. 

1922 Mad. 181 :69 1 C 939 ; 45 Mad. 778. 
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vmlu^ It tsonly when **• contrsct*' to required tso be proved In wrtokiii; 
itteli thet S. 9J would preclude the proof la any way except by the 
production ot such document. Where a negotiable security to given by a 
debtor to hto creditor^ the question upon what terms it ia given if one of 
fact, depending on the intention of the parries* It may be given as a 
coUateral security but the presumption to that it to given by way of 
payment, if a creditor takes a bill note or c heque In paymentt he must 
either accept It in satisfaction of the debt, which case he takes the risk 
of its being dishonoured or may accept it as a conditional payment only, 
the effect of which is to suspend his remedies during the currency of the 
instrument. T he presumpcion> in the absence of a clear indication of a 
contrary intention, is char payment by means of a bill note or cheque to 
a conditional payment only see 7 Halsbury's Law of England at p *447. If 
the document is given in payment which purports to be a bill note or 
cheque, bi*t turns out to he a forgery or to be invalid for want of a stamp 
or otherwise, the creditor to entitled to enforce payment of the debt as if 
no such instrument had been taken by him t 7 Halsbury’s Laws of England, 
at p- 449 1 he view that if there to evidence of independent obligation, 

apart from negotiable tnstrument, such obligation can be the basis of a 
suit, to favoured by the Judicial Committee * That was the case based 
on Wundts which were viishonoured. The suit was dismissed on the 
ground that thedid not attach any obligation to the defendant. 
Their Lordships observed as iollows : ’Tt would, of course, have been 
open CO the plaintiffs, had they thoughf fit, to have framed their case in 
an alternative form, and to have sued both on the hundif and alternatively 
upon the comideration'V 

The plaint as originally brought was based on a promissory note of 
7th November, 192 T for Ks. with interest at Ks 1-4-0 per cent. 

Subsequently the plaint wuis amended and the suit was based on an 
earlier promissory note of lOrh November, 1922 for Rs. lOOOat the 
same rate of interest of Rs. 1-4-0 per mensem. Both the promtosory 
notes were stated to be executed by 5. the appellant, in favour of the 
father of the pUtnclff, R. As regards the second promtosory note 
it to admitted chat this promissory note was not properly 
sramped. Accordingly it to contended that this promissory note of 7ch 
November, 1925 to inadmissible for evidence for any purpose and, 
therefore, it may be left entirely out of consideration- The suit was 
brought on 27th June, 1927, and it is claimed for the appellant-defendant 
that the suit on the transaction of 10th NWmber, 1922 to clme-barrcdt 
For the respondent it to claimed that limitation to saved by an admtoslon 
of liability under S. 19, Limitation Act. This admission to contained 
In an endorsement on the back of a promtosory note of 10th November, 

I, Sndosiik Jan^Udds, v, Kishan Projkid, A- 1. R- 1918 P» C. 146 : 

50.L C 216 ; 46 I A, 33 ; 46 Cat 663 (P. C) 
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1922* The tramUtlon of thii endoesement if that on 7th Mo^ember, 1925 
in lieu of the praent promlMor? note, a aecond promiifory note of the 
anmtnt of Rf. 1J50 Haa been executed and this promisfory note ha 
become void. Held»* that the meaning implied by the endocaement of 
7th November, 1925 b that there wat a fubflsting debt of R$ U3S0 due by 
the defendant to the father of the plaintiff and that in lieu of that debt the 
defendant wu executing another security. There is no suggestion whatever 
that the debt which had previously been due had been paid up or wu 
belim paid up by the security, but the suggeicion Is that the debt remained 
unpaid and chat new promissory note which wa inadmiaible in evidence 
wa created for the purpose of collateral security of the debt. Therefore* 
there Is a perfectly valid acknowledgment in the endorsement of 7th 
November* 1929 and chat the endorsement is valid for the purpose of saving 
limitation. A similar view of the law was held in a previous ruling of 
this Court* where it was held, where defendants had borrowed from 
plaindffs and paid security of certain hundis and later thae hundis were 
renewed by htmdii which were found to be Inadmissible in evidence 
being insufficiently stamped, that the plaintiffs could fall back on the 
original kimdis and succeed in their claim* Accordingly there was a 
subalsting contract between the partia at the time of the suit based 
on the crantacHon of 1922 and that the plaintiff is competent to recover 
the amount which was due on the loan of lOth November, 1922. 

The deciskm of this appeal involva the daermination of the qiiatlon 
whaha a person who has lent a sum of money on terms recorded in a 
promissoTy note, which being Insuffidently stamped is inadmissible in 
evidence, can fall back on the factum of the loan and prove the loan 
independently of such promissory note. Hence. Waiir Hasan, C- J. arul 
Kisch, J., referred the^ollowlng quacion for decision to a Full Bench* 
••WTiaha it is open to the party who has lent money on terms recorded 
In a promissory note, which turns out to be Inadmissible in evidence for 
want of proper scamp dutYf to recova his money by proving orally the 
terms of the contraa, in the face of the provisions of S* 91, Evidence 
Act**. Srivastava. J., then gave hto opinion thus : It seems that the 
caaa which have taken a contrary view with reference to the provisions 
of S* 91, Evidence Act* have not given sufficient consldaacion to the 
question whecha proof of the faa and of the amount of the loan or of 
paymax of the conaldenitlon money Is a term of the cooaaa evidenced 
by the pitvnote. S. 91 does not stand in the way of the plaintiff recovering 

1. PanJit Sabg Ram, v. Radhay Shiam, A. I. R. 1931 All. 560 * 1931 
A. L. J. 522 : 134 I. C. 254. 

2- Iflgon Prasad, v. Itidor Mai, A. I. R. 1914 All. 25 : 12 A. L. J. 361 • 
36 AIL 259 : 23 I. 0.589, 

3, fCunu'or Bahadur, v. Surq/ Bakhih, 9 O. W, N. 585 ; 1391. C. 298 s 
7 Luck.666) A. I R. 1932 Oudh 235 (F. E) 
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hli money on proof of the idvinoeof the money to the defbidant. It k 
attke cktr thit the plaintiff had no intention to evade the ftamp duty. 
The answer* therefore, to the question referred to the Full Bench to that 
in spite of the provisions of S< 91. Evidence Act, it is open to the party 
who has lent money on terms recorded in s promissory note, which 
turm out to be inadmissible in evidence for want of proper stamp duty, 
to recover hit money by proving orally the sdvsnce of the loaa It 
should be noted chat the answer given k not exactly in die terms of 
the'question referred by the Division Bench. As the question stands, 
there k, no doubt, chat in the circumatancet stated in the question, 
oral evidence to prove the terms of the contract is inadmissible- Wasir 
Hasan, C. ]. opined thus : The answer to the question is that oral 
evidence in proof of the terms of the pro-note k not admissible but 
relief can be jjivcn to the plaintiff for the return of the sum of Rs 700 
on the ground that this payment by the plaintiff to the defendant at the 
latter's request was a lawful act and from the circumstances of the 
case and the evidence relied upon by the lower appellate Court the 
inference Is Inevitable that the act was not intended to be done 
gratuitously by the plaintiff- It follows that the defendant k bound to 
make compensation to the plaintiff in respect of the payment Raas, J,, 
agreed with the opinion of Srivasatava, J. 

The handnote in suit did not mention the name of the payee at all, 
and was urged that no decree could be passed on such an inatrument; 
under S. 20, Negotiable instruments Act, it was open to the payee to fill 
in the blank instrument, but unless he did do, he was not entided Co 
obtain any decree : Refer to this case' in support of the said view. It was 
also urged that the hand note which did not contain the name of the payee 
could have been filled in by the holder and was thus a promissory-note 
payable to bearer. The lower Court has decreed the suit upon a 
consideration ot all the evidence and has found that the plaintiff haa 
satisfactorily proved that he advanced the loan in question and got the 
hand'-note from the defendant; and he has further urged that the 
plaintiff was entitled to succeed on the loan itself, If for technical reasona 
he was not entitled to succeed on the hand-note. This ruling* supports 
the contention that the hand-note failing, the plaintiff was entitled to sue 
on the loan Itself. It cannot, however, be said, in the preaent cate that 
the plaintiff sued on the loan and not on the hand-note alone- It k also 
cleat that the lower Court placed the onus on the defendant in the tame 
manner as if S. 118, Neg^>ciable Instruments Act, had applied in the 
drcumstancea of the case. It k impossible to say what the result would 
have been if the lower Court had been asked to approach the matter 

1. M. P. P. C Firm, v. Kifwon Qyan, 17 L C, 915- 

2. DKoneswar Sohu, v. SamTup Ok, A. L R- 1926 Pat. 426 ; 7 Pat 

845: in L C462. 
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from die point of view that k now urged in the High Court namely, 
that the plaintiff wai auing not upon the hand-note but upon the loan* 
Nor can the matter be approached from that point of view without an 
amendment of the plaint which may or may not now be open to the 
plaintiff. The loan waa umalh namely^ Ra 60 only» but in view of the 
illegalities and dlfficultiet pointed out on behalf of the petitionera, to 
aay nothing of the vexed question of the liability of the joint family it is 
impossible to let the decree below stand • Hence, the case be retried 
after proper opportunity given to the plaintiff to amend the plaint if he 
so desires and satisfiei the lower C^ourt that an amendment ought now to 
be allowed.' 

'Fhc petitioner obtained transfer of the promissory note by 
endorsement and instituted the suit. The suit note was insufficiently 
stamped. The petitioner, therefore, filed this application requestinj^ that 
the plaint may be amended so m to make it rhe suit one on the original 
consideration for the note and not on the note itself. Held,*" that the 
question whether an endorsee of a promissory note can ever sue in an 
appropriately framed plaint on the consideration, does not really arise in 
this case. The plaint docs not suggest nor does the petition for 
amendment allege, that the debt and the execution of the promissory 
note were not contemporaneous. On the contrary their clear Implication 
is that the debt and the execution of the note were contemporaneous. 
That being so, the debt can be proved only by the note, and the note 
being insufficiently scamped, cannot be admitted in evidence. 

The defendant borrowed ttom plaintiff Ks. 15,000 wrote and 
executed a note dated 20th September, 1925 and agreed to pay the 
amount when demanded ; the plaintiff on expiry of three months 
demanded repayment, that the defendant did not repay anything, but 
agreed to pay Interest at I per cent per mensem, chat the cause of action 
accrued on or about 2l8t June, 1920 and that the plaintiff is entitled to 
recover Rs. 15,000 as principal and Rs. 4,875 as interest. The plaintiff 
accordingly prayed for a decree for Rs. 19,875 against the defendant. 
A copy of the note only was filed with the plaint, but the original when 
produced at the next hearing was found to bear only stamps of the 
value of two annas, whereas it should have been stamped with a stamp 
of the value t>f four annas. The document was accordingly Impounded. 
After inspection of the original note the defendant denied 
the loan and while admitting execution of the promissory note 
contended that as it was insufficiently stamped, it could afford no basis 
for the plaintiff’s claim- In reply the plaintiff asserted that the 

1, hnjbhMJOfi PanJe. v. Ram/anum kucr, A. I. K, 1932 Pat. 324 : 

13 R L. T. 506 : 142 1- C- 163 :14 A. L Cr, R, 102- 

2. Oura Salwi, v, Tongi Krishnamma, A. 1. R. 1932 Mad. 687 s 

36 M. L W. 432 i 13910. 361. 
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document aued upon t^«i either a receipt or a bond^ that tf it was a 
promiaaory note not duly scamped it waa still admiaslblt in evidence as 
an acknowledgment of the defendant^ liability to pay Ra. 15000 and 
also to prove the defendant’s admission of receipt of Rs 1^000 and that 
In any case “the plaintiff is encided to a refund of Rs I5»000andto 
recover interest independently of the promissory note”* The trial Judge 
gave a decree for Rs. 15.000 as there was no aubsc< 4 uent agreement to 
pay interest The decree is attacked on the ground that the transaction 
of the alleged loan and the promissory note being contemporaneous^ 
the contract was one and indivisible, and that as the promissory note 
was held inadmissible In evidence for want of proper stamp under S ^5# 
Stamp Act, the plaintiff could not legally split up the contract into two 
and prove the loan transaction only apart from the defective instrument* 
In Support of this contention reliance was placed for the appellant on 
this Full Bench case’ and the cases cited therein which lay down that 
in a case where the execution of a negotiable instrument by the 
debtor is contemporaneous wuh the grant of the loan in favour 
of the creditor, If the instrument, for any reason such as the 
absence of proper stamp Is inadmissible In evidence, the creditor 
cannot recover the money by proving the loan by other evidence 
because of the prohibition contained In S. 91. Evidence Act, against 
reception of such evidence This question directly arose for decision 
in case of CioituJdas* where after reviewing many of the rulings then 
available it was held that in circumstances similar to those of the present 
case, the plaintiff creditor could fall back upon the original consideration 
of the loan if the promissory note fallol, I his ruling was approved and 
followed In these cases * * In all these cases the grant of the loan artd the 
execution of the promissory note were contemporaneous. The view of 
this Court on the matter has, therefore, been uniform. But Bose, 
A* J. C., has relied on the remonlng of a Special Bench of the 
Allahabad High Court*' which has been considered unsound in a later 

1. KKun, v. Ra^n MoKnn, A. 1. R. i93l All. 183 : 33 All. 114 : 

133 I C. 307 IF. B.) 

2. c iokuidos, V. Pammuruind, 6 N. L. K. 125 * 8 t C* 281. 

3. CKampoksi, v, Deepchand, Civil Revision No- 244 of 1922. 

4^ Udaram Magntram, v. taxman lAarwan, A. 1. R. 1927 Nag. 241 : 

10 N. L. J. 45 : 104 1. C, 470* 

5- Mohan, v. Ramp, A. 1. R. 1931 Nag. 113. 27 N. L R. 56 * 

134 I. C* 283. 

6. Guiabgtr, v. NaihriuU, A. I R. 1932 Nag* 23 : 27 N. L R. 327 : 

137 L C. 33. 

7. Mhan Baksh, v. Bodhiya, A I R. 1928 All 371 ; 50 All 839: 
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CMc» Noefr fChan* while the enller ruttap of thto Court fellow re p orted 
dbetolom to whldi, althoutd* the cente reiult te retched, the reaeoM do 
not tppeat to be identical. Held,* diet It appeara that nme coidiialon 
haa artoen from failure to nodee that the aame hne of reasoning does not 
apply to all cases in which money is lent and a promissory note h given. 
AH promissory notes do not necessarily record the terms of a oontract. 
Ulus, (b), S. 91, Evidence Act, is ; “If a contraa is oontatoed to a bill of 
exchange, the bill od exchange must be proved." Now a cheque is a 
bill of exchange and a eheque in the ordinary form cannot be said to 
contain the teems of a contract. Similarly a promissory note to its 
stmidcst form does not record the terms of the contract when, as It 
la usually the ease, both parties assert that the contract was a set of 
redprocal promises. S. 91, Evidence Act, applies only when the 
instrument in writing irhich contains the matter necessary to cause it to 
be a promiasory note also contains the terms of the contract- When 
a promhsory note is executed on account of an antecedent debt, it can 
seldom, if ever, be said that the terms of the contract regarding 
the original loans have been reduced to the form of a document even if 
the promissory note mentions these terms. On the other hand, when 
the loan and promissory note are part and parcel of the same transaction 
and the note records the terms of the contract. It is ordinarily the case 
that the parties intended to reduce the terms of the contract to the 
form of a document The Nagpur High Court disagreed with the view 
stated by Abdur Rahim. I-, in this Madras case* and cited with approval 
in Mian Bakhsk* and Gulabgir,* that there is nothing in reason to 
support the distinction between the case in which a promissory note is 
executed on account of an antecedent debt and the case in which a 
note Is executed at the time when money Is lent Therefore, the learned 
Judges who decided Nacir fChon* rightly dissented from this view. 
In Mulla & Pratt’s Commentary on the Indian Stamp Act stress it laid 
on the fact that a promissory note is a negotiable instrument and should 
be treated as potei^al cuh. It is stated on p. 233 that where A lends 
B £ 100 and C gives a promissory note for the amount, the presumption 

Nfltir" <han, 9. Ram Mohan, A. I. R. 1931 All. 183: 33 A1U14 : 
133 1. C. 307 if. B> 

2. Lotbahodur Singh Rtgpai Singh, v. SbetUi Giilam Ya»i‘ 29 N. L R. 

131 : 144 1. C. 745 . A. I. R. 1933 Nag. 57 (2). 

3. Shanmugathan CKetliar, v. Srintoosa Atfot, 4 M. C W. 27: 

A. 1. R. 1917 Mad. 108.31 M. L. J. 138 : 20 M. L. T. 172 : 

0916) 2 M. W. N. 14 :40 Mad. 727 : 35 L C. 219. 

4. Miyan Bohsh. v. Badhiya, A-1. R- 1926 All 371: 50 All. 839- 
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itthftt the ptyment hfiAit prnninory mne wit coodMontl ptymeoc* 
Itftppem, however^ riitt a single rrantActl^ cannot be considered to be 
a loan and a repayment of the loan. The rrintaction, if a note la treated 
as potential cash» is of the nature cvf a sale or assignment. If the parties 
had no intention to reducing any contract to writing and regarded 
the note as a valuable chattel, then when the note turns out to be 
valueless^ a claim for return of the money may be treated as a claim 
for return dF the price paid for the note : whatever the nature of the 
contract may be, the existence of the promissory note offers no obstacle 
to a suit based upon it, as there was no intention to reduce the terms 
of the contract to wrirlng. But in cases where an intention to reduce 
the terms on the contract of loan to writing existed and the document 
in addition to being a promlssorv note which can be treated as potential 
cash forms a record of the contract, there is nothing to preclude the 
application of S- 9K Evidence Act. In the present case, it very 
clearly means that the money was handcKl over on the understanding 
that it would be repaid, t e, that there was a contract of loan 
and that the adv^ance was made in pursuance of that contract. 
Very many bonds written with the sole objea that they may form a 
record of a contract of loan mention the receipt of money and the 
promise to return it, and leave it to be Inferred that the money 
was given after an understanding had been reached. The document 
must then, be considered to reduce to writing the essential terms of the 
contract of loan, namely that the piaintid agreed to make a loan and the 
defendant agreed to repay that loan. Then the parties did reduce the 
terms of the contract to the form of a document. In Nizif Khan* it was 
held that in such circumstances S. 91, Evidence Act, prevented proof of 
the/octwm of the loan ; it was remarked that except this case* no case 
was decided in which S. 91, Evidence Act, had been consldcrcsd. This 
section was considered in a Bombay case* where stress was laid on the 
fact that there was an independent admission of the loan, although this 
admission was not made in the course of the suit and it was remarked ; 
"It is perfealy true thar the terms of the contract contained in the hundi 
can, apart from the condltiomi which permit secondary evidence, only be 
proved by the hundi. but this docs not prevent proof of the loan 
independently of the note’*. In a Calcutta case^ loan was admitted but 

I. Ndgi’T Khan, v. Ram Mohan, A- 1. K. 1931 All. I8J : 53 All f 14 ; 
133 I C 307 (F. B.) 
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pfttrmenc wft» pleidcd- It was coctfklerecl therein that by the defendant's 
admission that he borrowed Rs 200, he also admitted that he promised 
to repay it. There was, therefore, nothina further ro be proved. In 
Dhoneiwar Sahu^ , it was held that the plaintiff was In the circumstances 
entitled to prove the fact of loan by evidence other than the promissory 
note. A concraa is an agreement (S 10, Contract Act). “jEvery promise 
and every set of promises, forming the consideration for each other, is an 
agreement'*. S. 2 (e) Contract Act**. The contract which is reduced to 
writing In the note In the present case was then a set of promises. The 
fulfilment of one of the promises by the delivery of Rs 15,000 by the 
plainctfiF to the defendant was not a term of the contract and the 
promissory note docs not prevent proof of this delivery. There is no 
reason why the note should preclude the plaintiff from asserting and 
proving that title to the cash remained in him when the delivery 
was made. This is what is meant by the statement quoted from 
Krishnafi.^ In the present case the allegation that the money 
was advanced by way of loan includes an allegation that the 
title remained in the plaintiff The defendant's pleadings made proof 
of this allegation unnecessary: his account of the relations of the parties 
may be considered an admission that if he received the money, he had 
not received it by way of gift or payment for a debt, There appears then 
to be no necessity for proof of any additional circumstances Once it is 
held that the defendant received the money and the title remained in the 
plaintiff, the plaintiff is entitled to the return of the money. Moreover, the 
reasoning on which the Full Bench decision* of the Oudh Chief Court is 
based corresponds to a remarkable extent with the reasoning adopted in the 
present case chat the plaintiff, chough precluded from proving the terms 
of the contract, can recover the money delivered to the defendant. 
Subhedar. A. J. C.> held that in hlazir Khan^ which overruled the 
earlier decisions to the contrary of the same Court, the decision seems to 
have been based on the assumption that the promissory note contained 
ait the terms of the contract and that such terms Included the fact of 
the advance of the loan by the plaintiff to the defendant. The following 
view cannot be subscribed which Is to this effect that the fact of the 
advance of money for which a promissory note is given is a term of the 


1. DhanesM'ar Sahu, v. Ramrup ». ut, A. I. R. 1928 Pat. 426 : ill L C. 
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contract evidenced b? the note But the view of Srivaectva, J , in ICwnuw 
Bahadur* and of Kinkhedc, ] C., t - Udaram Magniram^ can be 
sub^CTibed which is co the effec* that the prv>of of the fact arvd irf the 
amount of the loan or ol^ rlie payment ot consideration is not proof of a 
term of the contract evidcncedl by an ordinary promKsorv note. At 
p. 242 of A I- H. Iii27 Nag. ot UJammh caac,® the learned Additional 
ludicial (Jammissioner makes the iollowinx* very pertinent ohaervations 
in this connexion: “ Then attain, although Ss 4! and 92. Hvidence Act, 
prohibit any secorvdary evidence of the terms of a wruten contract, they Jo 
not exclude proof of statement of a Uc^ recited therein Refer m this case^ 
In this connectioi\. It. therefore. follow>i ri^at although the instrument is 
not admissible to prove the specific term of the contract embotllrd 
therein, namely, the unconditional undertaking or promise to pay the num 
with its interest, it could he used a mete acknowledgment or statement 
containing defendant's admissio.n i>i receipt of mmey and of his own 
Habilitv therefor to the person from whom he rook it For such a 
purpose a stamp ot one anna was sulficient The instrument might be read 
as if it did nor contain any such nromise or undertaking to pay. Section 70, 
Contract Act, makes it Lleir tnit the defendant must compensafe the 
person whoso nun-gratuifs)us act nas benefited him- The instrument of 
pro-note fiiUnc to fake etfoct as such, the creditor could certainly treat 
the contract as n >n-cxist.uu and ask tor refund of consideration on the 
ground that it failed ' The invalid promissory noteln the present salt does 
not. moreover, mention the fact that the amoiirit ot Rs- r>,00C was 
recdvtrd by the defendaru from rh: plaintiff as a loan, It merely 
acknowledges receipt of the amount. Hven assuming then rhar the fact 
of the loan is a term of the contract since it is nor contained in the 
promissory note, ^1, HviJcnce Act, lid nor debar the plaintiff- 
respondent from proving rliefacr of the loan or the advance of R» I5,i)00 
to the defen Janr I her forthe conclusion is chat the plaintiff-respondent 
was rightly allowed l>v the lower Court to tall back on tlic ortjjinal 
transaction and recover the amount paid by him to the defendant. 

The suit was dismissed on the ground that ? promissory note sued 
on was inadmissible in evidence as it bore only one anna stamp Instead of 
two annas stamp and that the plaintiff's case which he attempted to make 
by ame*>dmentoi the plaint, that the loan was giv^cn some eight days before 
the note, was not in fact true. Consequently the ban and the note being 
contemporaneous, the suit for the loan was not maintainable because the 
note was inadmissible : vide a previous ruling^ of this Court. But the 
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quwkm then is, whether this Is « case where substantively the petitioner 
has an independent cause of action apart from the note. If he haSi the 
admission of the loan In the written statement is under S S8, Evidence 
Act, sufficient to waive the requirements of further proof and to enable 
the petitioner to succeed thereon. Hut if there Is no such cause of action, 
the mere admission of the fact by the defendant could not give him a 
cause of action and that is not a matter cured by S# 53 or any other 
section of the Evidence Act. Moreover, It has been held in a Bombay 
easel following the decisions of the Calcutta High Court, that inspire of 
waiver of proof by an admission ^nder S. 58, Evidence Act, a note or 
ocher Instrument insufficiently stamped cannot be acted upon or decree 
given upon tc. Therefore It may be held that so far as admission of the 
inadmissible note is concerned, S* 53, Evidence Act, does not avail the 
petitioner. Holding, therefore, that the loan sued for was admitted by the 
defendant in his pleadings and that, therefore, no further proof was 
required, the plaintiff-petitioner was entitled to a decree.^ 

This case is fully covered by this decision.® Here as in that case the 
promissory note dated I4th May 1924 consists of two parts and is as 
follows : *‘l, N, promise to pay V or order, the sum of Rs 500, with 
Interest at 71 per cent pet annum ; 1 have received full consideration by 
adjustment of the sums which I owe you, namely, Rs 300, due to you by 
me on the occasion of your marriage with my grand-daughter for her 
jewels; Rs. ZOO due for cloths, silks and vessels for the sixth month 
ceremony and nuptials”. The former part of the instrument which 
is the promissory note is inadmissible as It is Insufficiently stamped But 
the latter part contains an express acknowledgment of a prior liability 
and is admissible as such to save limitation. It is found that on 2nd May 
1926 the defendant signed an entry on the promissory note, written 
in the handwriting of his son, seating chat in April 1925, Rs 25 has been 
sent by money order and that Rs U<-8*0 was paid on that date making 
up Ra 37'8^ on account of Interest for one ycar.^ 

The plaUitiff^s case was that the defendant borrowed Ps 218 from 
him and gave him a handnoce. He produced In support of it a paper 
which is a promise to pay Rs 218 with interest on demand, but the name 
of the person to whom it was payable is not specified. It is contended 
chat the handnote not being in favour of any particular individual nor 
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even in favour of bearer wm not admissible as a handnote. Hdd,» that 
it mtT be «o. but the suit as it is framed can be tried and decided as a 
suk for loan independent ot the handnote- The writintt can, of course, 
be used as evidence of the loan Irrespective of its being or not being a 
promissory note as defined in the Negotiable Instruments Act. After 
reading the plaint It can be held that the suit can proceed on the basis 
of the loan. But if the writing produced by the plaintiff in support of 
his loan is proved to be fabricated, it will a good deal against the 
plaintiff's case. 

A handnote had been given in the case which is inadmissible and it is 
said that the general question which comes to be determined is whether 
the Small Cause Court was right in allowing parol evidence of what is 
said to be a written contract. No such question can arise in this case 
by reason of the terms of the fudgment itself, from any view of the 
law, it is not denied, nor can it be, that the statement of Sir Richard 
Garth in this case* holds good The statement is as follows ; ‘'When a 
cause of action for money is once complete in itself whether for goods 
sold, or for money lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of the money at a future 
time, the creditor, if the bill or note is not paid at maturity, may always 
a.s a rule sue for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note"* Here the Small Cause 
Court has stated in the course of judgment first “this is a suit on an 
oral contract" and later “the factum of advance is a matter quite distinct 
from the terms of the handnote", and then the Small Cause Court 
appears to rely on certain authorities of this Court Later It says : 
“The plaintiff has proved that there was an independent contract to repay 
the advance". That being so, as already indicated, on any view of the 
law no objection can be taken to the judgment of the Small Cause 
Court.® 

It was stated in the plaint that the defendants executed a promissory 
note for the sum borrowed by them but chat the promissory note being 
under*'Stamped was nor admissible. Accordingly, the plaint proceeded 
to sutc^ the plaintiff brought his suit on the basis of the receipt, 
simultaneously executed by the defendants and of other evidence. The 
lower Court held, on the authority of this Full Bench case,^ chat no 
evidence other than the promissory note could be admissible in support 
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651: U Pat. 862: A. L R. 1933 Pat. 575. 

4. Notft Khan, v. Riim Moiwm, A. I. R. 1931 AIL 183 : 133 I C. 307. 

53 ail 114 IF. B4 
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of plalncifPs claim and diitnissed the suit. Held,* chat che learned 
Judges in the above Full Bench case dre\^' a distinction between cases in 
which the transaction of loan is wl^^lly independent of the promissory 
note, and those in which it is not- They insist on the promissory note 
being taken a« the sole evidence in proof of the cransaaion of loan, if 
the promtssory note was Intended by the oartics to be part of the same 
transaction. In the present case it is not suggested that the transaction 
of loan was independent oi the promissory note. This being no 
evidence can be adduced In proof of the transaction of loan except the 
promissory note which is inadmissible in evidence. The receipt is 
merely an acknowlcdg*nt:Mit of a of money having been received by 
the defendants as consideration of the promissory note which is therein 
referred to. Receipt of money by one person from another docs nor by 
Itself entitle the latter to recover it, unless it Is established that the 
person receiving tUc money agreed expressly or impliedly to repay it to 
the person who paid it. In other words* in a suit of this kind the 
plaintiff has to establish an undertaking by the defendant to repay the 
sum of money received by him Such undertaking is contained only in 
the promisstjry note which is inadmissible in evidence. The receipt 
does not conuin any promise to pay otherwise it should be stamped as 
a bond and would itself be inadmissible for want of sufficient stamp 
duty, i he Full Bench Case^ is applicable to the circumstances ot this 
case. 

The suit which has given rise to this application was based on a 
promissory note for Rs. 170 dated llth November 1927. Admirre liy the 
promissory note Is insufficiently stamped and is, tlierefore, inadmissible 
in evidence- The lower Court decreed the claim on the ground rhat the 
defendants had admitted the liability. This admission consisted only in 
an admission of the genuineness of the promissory note. The promissory 
note in suit was executed in lieu of an earlier promissory note of November 
1924, which in its turn was in lieu of a promissory note dated :5th 
December 1922. It Is admitted that no consideration was paid in cash at 
the time of the execution of the promissory note in suit. The claim on 
the basis of the earlier promissory note of November 1924 and 15th 
December 1922 is barred by time. Therefore, the promissory note in suit 
being inadmissible In evidence, and the liability under the earlier 
promissory notes having been extinguished by efflux of time, the present 
suit must fail** 

1. Chaudfwiri Karan Singh, v. Lol Singh, A. I. 8, 1933 All 109 : 

140 I C. 117- 

2. hiazif Khan, V. Ram Mohan, A 1. R. 1931 All- 183: 133 LC 

W7:53 All. 114 (F B ) 

3. Bhogwon Bohsh, v. Porog f^iatain. A- I, R. 1933 Oudh- 18: 

9 O- W« N. 961:141 1 C- 296- 
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The trial Court referred to thb Full Bench cate* for the propoiition 
that the plaintlfi could fat! back on the orijjtnal conttderation; hut that 
cate clearly referred to the contldcration paid in cash on the date of the 
execution of the document and not to any conrideration paid Iona before 
the execution of the document* In thb case the allegation waf that 
money was paid in cash on the dare of the execution of the document, 
and as that has not been proved. It is quite clear that the suit must be 
dismiasecL* 

The plaintiff based the suit on a bond bearing a stamp of Re I of the 
Khairagarh State. It is clear, therefore, that the bond cannot be stamped 
in British India under the provisions of S. IS, Stamp Act. nor can It be 
endorsed by the Collector under S. 32 of the Act, because such 
endorsement is forbidden by proviso (b) to that section. that the 

document is admissible in evidence upon payment of the duty and 
penalty However, an opinion ran be given that, if the document could 
not be admitted under proviso (a) to S. i5. then it would be totally 
inadmissible in evidence. The plaintiff, no doubt, could sue upon the 
original claim, if in time, bur. the bond could nor be admitted in evidence 
in support of the claim. 

The suit was filed on an insufftcientiy stamped promissory note- T he 
lower Court held that no cause of action would lie on the original 
consideration and dismissed the suit without taking evidence On this 
point there is a marked conflict of judicial opinion. In this Court^ 
the question aros;? in a case on i v-* origirni side of the High Court. 
There a hundi tor Rs lO.CXT') addressed to the plaintiff's firm was handed 
by the plaintiff to defendant I who leeming it equivalent to cash, 
executed in favour of the plaintiff a promissory note for that sum. T he 
question arose, was there a cause oi action independent of the note ? 
Stone, f hus observes ; Had tne transaction in question stoi:)ped with 
the giving of the letter empowering defendant I to go to Madras and 
collect Rs 10, OCX) it would not be arguable but that the plaintiff had a 
cause of action springing out of the contract of loan What is there that 
makes the letter given by defendant i to the plaintiff and a promissory 
note to secure the repayment of that loan a merger or a novation 
extinguishing the earlier contract and turning these two contracts into 
one, a contract contained in a promissory note ! I cannot understand 

1. Mnung Kyi, v, Ma M<i Ciole, A- I. R. 1^20 L. 1 , 54 L (J. '^4 : 

10 L. B. R. 55 (F. B.) 

2* Ma S/uve V Ou /0 Hpciw, A. 1. R- Rang* 161 145 1* C#. 

378* 

5. Kedarmal RoghunatA, v. Kolnam, A. 1- R- 1^35 Nag. >4 ; 156 [. C. 
213 : 31 N. L. R. 162. 

4« Murugoppa Chatty, v. Nachiapffa Chetty, 67 M* L» J. 30 : 40 M.L.W. 
167 ; 155 L C. 164 i A. t R. 1934 Mad* 503. 
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under whit principle of law the 6m contract is to be regarded as 
eaddngulshed" This Is a very emphatic statement of the law as 
understood by that learned Judge^ lust a few months after that decision, 
Varadachariar,} , delivering che judgment of the Bench consisting of 
himscif snd Burn, ]*. cyprtssed himself quite definitely, holding the 
oppodee view. Ssyt the learned judge: '*Tht note as well as the loan 
were contemporaneous and there is really no question of a definite 
anterior liability apart from che note-^he must be permitted to prove 
the very terms contained In che suit letter under the guise of an original 
deb^ To permit him to do so will be in the very teeth ot S 91, Evidence 
Act Refer to this case* also of this Court. The conflict, to which 
reference has been made above is thus brought out by these two judgments 
snd sn examination of che auchorlttes will show that throughout there 
have been two radkally opposite views which have found expression in 
two tecs of decisions. In PotW Reddi^ the terms of s contract to repay a 
loan of money having been settled and the money paid, a promissory 
note embodying those terms was executed later in the day. The note 
was not stamped and che plaintiff was not allowed to fall back upon the 
contract evidenced by the loan- A similar view was taken in Muthu 
SaftifaL* 1 here che loan was treated as having become merged in the 
promissory note and as no suit could lie on the unstamped note, the 
plaincifi could not fall back upon the loan* In this case^ Krlshnan 
PandaUi.}., held, following Muihu SasUgal* and several decisions by 
single judges, thst S. 91, Evidence Act, precluded the proof of the loan, 
on the ground that its terms were reduced to writing and embodied in 
the note which became inadmissible* The learned judge observes that 
unless the consldcrstion for the note is both in fact and in substance 
anterior in time to its date, the lender could not be permitted to rely 
upon che original loan. In fact, the Judges whose view :.nds expression 
in Krishnsn Psndalsii )'s /udgmenc, seem to put the question somewhat 
thus. Wat there or was there not a completed transaction independent 
of, and antecedent to, the execution of the invalid note f U the answer be 
in the affirmative, a suit wovild lie on the original consideratloti; If In the 
negative, it would not. rurning now to the other set ot decisions, tc was 
held in this case* that the existence of the improperly scamped promissory 
note did not prevent che plaintifl from relying upon the original loan. The 

1. Chackahngam Cluttiaf, v. PalamappM Chettiaf, 67 M- L-J. 595 : 

19M M, W. N. 1261 : 58 hiad. 261 : 155 1. C !84 ; 42 M. L- W. 

979 : A.I.R. 1935 Mad 2d 

2. Pothi Asdd, v. Vdayudasiuan, 10 Mad. 94. 

% Mtahu Sattigal, v. Visuonatfia Pandawa Sanadhi, A. 1. R. 19]4 Mad. 

657 : 21 I C\ 864. 38 Mad* 660. 

4* CKofidfoiiWitffam PilW, v. Sfinhasa PiUoi, A. I. R. 1933 Mad. 71; 

140 1. a 193. 

5« KffisWswomi v. Rattgai^ami ChtM, 7 MadL 112. 
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lenned Hidfe* dMetFtd; “The ceuae of ection *for noner lent* erM 
oompleee tai itaelf before the geotos of the note, and defendenti* requeet 
end the paTment by ptalndd, which conieitute the eaute of action, can 
be proved indepeodently of the note”- In thb case,* agdn, the pldntid 
was allowed to sue on the original debt, the endotseinent of rite note 
in his favour having been found Invalid. Polhi Reddi* was referred to 
to the Judgment, but scarcely any attempt was made to distinguish it. 
Tne faca of next case* lend special significance to the judgment in that 
case. The plaintiffs there alleged that the defendant came to them on 
a certain momii« and borrowed Rs. d(X> promising to execute a promissory 
note for the amount in the evening, and that he accordingly came 
in the evening and executed an unstamped promissory note, 
representing that no stamp was available. On those facts, it was held 
that there was a completed contract independent of the note, which 
mpst be deemed to have been executed on account of the loan made 
previously. The facts of this case are indistinguishable from those In 
Pothi Reddi.* although two different end opposite conclusions were 
reached. In the case of Pothi RedJi* also, there was an oral promise 
made in the morning, which was followed by the note executed to the 
evening The principles bearing on this point have been fully diacuased 
in the judgment of Coutts-Trotter and K. Srinivasa Ayyangar, JI-, to 
this case.* Coutts-Trotter, J., declares : ‘The giving of the security doet 
not extinguish hut merely suspends the cause of action on the original 
debt, which revives if the security be not discharged at maturity”, and 
the learned Judgetreatsthis proposition as ‘fundamental and rudimentary'. 
Srinivasa .Ayyangar, J.. having held that the chit wu Inadmlaatole in 
evidence, goes on to say : "If a Ml <n a note is given for a oontemporaneom 
d f ht , there is difference of opinion, but the betfei opinion is chut 
et«n in such a cose the biU merety suspends the remedy, and idoea not 
operate as a dlsctiarge”. The italic words and this decision are valuable 
as they contain an exposition of the real character of negotiable inttrumenca. 
In this case* though the suit was not on an invalid note, the observations 
in the judgment are extremely relevant. Abdur Rahim, J., aays : 
The whole contention is that because the advance of money and the 

1. Ramachundru Roo, v. VenhotarAmona Ayyar, ?3 Mad. 527. 

2. Pothi Reddi, v. Velayudustvan, 10 Mad- 94- 

3. yaHagfidia Vetra Ragavayya* v. < Ramayya, 29 Mad. 11 i .- 

15 Ki L. ). 484. 

4. ChoUdUngom Cheuy, v. Amusmaitii Chatty, A. 1- IL 1917 Mad. 

460: 34 I. C 417. 

5. SJummtt^Mdid Chettiar, v. SriniiMsa Ayyar, A. !• R. 1917 Mod. 

106 i 35 L C. 219; 40 Mad. 727. 
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tQ»E«cutld^ of the ptomiMory note were »imuicftneou«» a tuit would lie 
only on die ptomteory note and not on the debt evidenced by it. There 
•eemt to be nothing In reason in support of such a distinction**. There 
Is no necessity to refer to the observations of K. Srinivasa Aiyangar^ ]*« 
made in the lacae sense. This case was referred to with approval by 
Oldfield and Krtohnan, ]).. in a later case : see this case' in this 
connection. Pausing here for a moment^ it may be observed, that, far 
from the law being settled the other way for this Presidency, as seems 
CO have been conceded in this case,* there appears to be a 
preponderance of authority in favour of the view that although the 
executkin of the note Is simultaneous with the loan, the lender can fall 
back upon the original consideration. This is precisely what Wallace, 
}., has said in this case* where the learned judge, after examining 
numerouf authorities, observes i ''where a promissory note is taken for 
a contemporaneous debt, the balance of opinion is that the execution uf 
the promissory note does not discharge the debt but only suspends the 
creditor's ordinary remedy during the currency of the promissory note**. 
The other viiw seems to ignore the fundamental principle, that a 
negotiable instrument is but a conditional payment and does not 
supersede or destroy the original that springs up from the contract 
of loan. As regards Ulus, (bl, S. 91, Evidence Act. which says: “If 
a contract is contained In a bill of exchange, the bill of exchange 
must be proved”, it is difficult to conceive that an illustration to 
a section of the Evidence Act could have been intended to abrogate 
or annul the well-settled rule of the English law, that a negotiable 
instrument operates only as a conditional dischatg:. Moreover, that 
illustration docs not in fact lead to the view In support of which 
k is relied on. Its effect is no more than to exclude all proof 
other than the bill itself, when the matter to be proved is the 
contract embodied in that bill That is one thing, but It is quite a 
different thing to say that the original debt is superseded by the bill, it 
being of the very essence of a n^otiablc instrument that it is but a 
conditional payment; in other words, it is a payment if the bill is paid, 
the suspension lasting only so long as the bill is not overdue, and if the 
MU has not been parted with, when it becomes due and dishonoured, the 
suspended right revives. In the case of an invalid note, there is not even 
a conditional payment, It being a “worthless piece of paper" : see the case 

1. Chidambaram Chettiar, v, Ayyasuami Thevan, A - !. R, 1917 Mad, 

?0l : 16 1. C. 741 : 40 Mad 5fi5, 

2. Chockalmgam Checticf, v. Poloniapea ClurCuir, 67 M. L. }. 595: 

19M M, W. N. 126! : 5« Mad* 261 ; 155 I C, 184 ; 42 M. L W. 

979 ; A I. R 1935 Mad. 23. 

3 (joMa Padayachi, v Rajogoixsi Moidu, A. I. R. 1926 Mad* 1148 ; 

98 L C. 75. 
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of Oundy^* The filkcr odnslia in ignotifig thii idl impofcant tttribuce of 
t iiegocieb^e instnimcnt. The obtervations of Siduthra Aff^t, Ju In Muilm 
Sa$tig^^ about the doctrine of the English late being tnapplkabie, faU to 
take note of thefact chat the taie of negorUble inscrumeni* is not a pan 
of the Indian legal syitem^ The effect then of S. 91^ Evidence Act, la 
merely to pcovide that the contract embodied in the bill Itwslf; but that 
does not mean or imply chat the hill has either destroyed or superseded 
the original right, for to hold that it does, would amount to holding that 
the rule of evidence overrides a well^setrled principle of tubatantive law. 
That S. 91 docs not stand in the way of the lender falling back on the 
original loan, ii explained in the following judgments.*'^ Reference 
may be made in this connection to the criticism of Mulla and Pratt of the 
objection based upon S. 91. They point out in their valuable comment on 
S. 35, Scamp Act, that the true answer of the objection U that the note 
being a negotiable instrument, the law merchant treats it not as a contract 
but as potential cash and that this has been overlooked In some Indian 
decisions. It is unnecessary to go so far, as it would be safer to treat the 
bill as a contract bat not having the efTect of superseding the original 
right. The further note of the learned authors that the rule that a bill is 
regarded as a conditional payment, is confined to what are in strict law 
negotiable Instruments emphaslsa the point under discussion (Mulla and 
l'ratt*s Indian Stamp Act. 1930, Edn. 2, pp. 12 J and 124). The authority of 
Sheikh Akbar^ vvhere tjarth, C. J., has made a twofold classification first, 
where there is a completed cause of action, as, for goods sold, and 
secondly, where the cause of action is the note itself, has been weakened 
by the subsequent decisions which have carefully considered that case. 
In this Calcutta case.* Pecheram, C. distinguished that ruling (and In 
fact dissented from it, though it is not so stated) and the lender was 
allowed to sue on the implied contract ariting from the loan. 2ln 
Kfi'sKnaji Natuyan" Jenkins, C.) , after observing that the lower Court 
had taken “a needlessly technical view'*, refers to the jiidgmenc of 
Pcthcram, C. J., who, he goes on to add, ”had a wide experience and 
intimate knowledge of commercial law**. In chat case again, the note 
having been inadmissible for want of a scamp, the lender was allowed to 

1. Cwuiy, v. Varrhtt. (hsq) I B &. Ad. 69^ : m E. R. 945 : 9 U j. 

(o s; K B. 7C* 

2 \astiRai, v. VA’ju'unutfia Pandara Sanadhi, A L R. 1914 Mad. 

6)?:: 21 IC. S64;3SMad, 660. 

3. Krtshnaji Narayan, v Rafmal Manikchandk 24 Bom, 360 : 2 Bom. 

L. P.25. 

4. Dhanefwar Sahu, v. Ramrup Qir, A. L R. 1928 Pat- 426 : 111 i* C, 

482 7 Pat, 845. 

5. Sheikh Aklwr, v. Sfieifefi K/utn, 7 Cat 256 : 8 C- L. R. 528. 

6. Prunuiifin Noth Sandal, v. Ouwfca 23 Cil. 851. 
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M« 00 dvi origbiftl eoniidcntlon. The Emglbh cum. of which Pon' i< 
so loKlAce, heve be«a referred to end relied on. In come High Courtc, 
a difttenc view hu prevailed : (Sec, foe inetance, the ease of Nazif Khan* 
Wbldi hu departed from the earlier view long prevalent in diat Court), 
hot the correct rule bued on true prinelide Is that even where the loan is 
not antecedent to, and indepemlent of, the UU but Is contemporaneous 
with it, the lender, when the note turns out to be invalid, can hdl back 
upon the original contract, express or implied, arising from the loan.* 

It is enough to point out "where there is a loan Independently of (he 
note the creditor It not debarred from suing on the original cause of 
action by the fact that the cause of action arose out of the same 
transaction in the course of which the promissory note was "executed".* 
.Sm this cue* in this connection. 

The plaintiff sold 10 hatami of paddy at Rs 3 a kolam making a total 
of Rs. 30, to the defendants, and on the same date took from the latter 
a hand-letter, some portions of which read u foibws: "We have taken 
from you on credit this day 10 kalanu of kuruval paddy at Rs. 3 a kalam 
for Rs. 30 and we have executed this hand-letter promising to pay the 
sum of rupeu thirty with interest thereon at three pies per 
rupee per mensem to you or to your order" This document was 
unstamped; and being clearly a promissory note, it was inadmissible in 
evidence because it was unsumped. Held,* after referring to the 
following decialons^'* * that a great deal must depend upon what appears 

1. Farr, v. Price, 102 £. R. 22. 

2. Norir Khan, v. Ram Mohan, A. 1. R. 1931 All. 18) : 1)3 1. C ,)07 • 

55 AIL 114 (F. B.) 

3. Chinnayya Naidu, v. Srinivasa Naidu, A. I. R. 1935 Mad. 2C6 - 

67 M. L J. 912 : 156 1. C. 250. 

4. Indu Bala Doiit, v. Lokshmi Narayan iianguly, A. 1. R. 1935 Cai, 

102 : 60 C. L. J. 91 : .38 C. W. N. 1146 : 155 1. C 1109. 

5 . Abdul Robbani, v. Shyom Lai, 128 1. C. 194. 

6. Ramaau’omi PUlal, v, .Murugioh Padayacki, A. 1. R. 1936 Mad. 179: 

59 Mad. 268 : 70 M- L. J. 267 : 161 I. C. 273 : 1935 M. W. n! 

855: 43 M. L. W. 145 (F. B.) 

7. Pothi Seddi. V. Veloyudha Shun, (1887) 10 Mad. 94. 

8. Sheikh Akbar, v. Sheikh Khan. (1881) 7 Cal. 256 : 8 C. L R. 528. 

9. Muthu Sostrigol. v. Visifanaiha Pandora Sanadhi, A. 1. R. |9M 

Mad- 657 : 21 L C 864 : 38 Mad- 660 ; 26 M. L. J. 19. 

IQb C^hockalingom Cheoior, v. Palaniai^ Ckettiar, A. I. R. 1935 

23 : 155 L C. 184 : 58 Mad. 261: 67 M. L. J. 595. 

H. Mumgappa Chetly, v. V. Nachia^ Chatty, A. I. R. 1934 

503: 155 1. C. 164 : 67 M. L. J. 912. 

(For/Mm reftmetom not poft) 
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oiidi»fiiceofthe docunuSK. Ineome cum the pro m hwry bmc ra*f 
MMe thit it ft idven in pcymetit for goodi eold end detimed. Such ceeee 
do not present any difficulty because the presumption diete would he 
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98 I. C. 75 . 

13. Chhokalingttam Chttti, v. Annamalai Chttty, A. 1. R. 1917 Med. 

460 : 34 1. C. 417. 

14. ChidairJiaram Cheitiar, v. Ayyasami Thevan, A. 1. R. 1917 Mad. 

201 ; 361 C. 741 : 40 Mad- 585 : 31 M. U. J. 401. 

15. In re, A Debtor, Expoite, The Debtor, (1908) 1 K. B. 344 : 77 L. }. 

K. B. 409 : >2 S. J. 174 i 15 Manson 1 : 98 L. T. 652- 

16. Paycma Reena Swarrunatha, v. Pana Lana Paianiappa, (I9l4j A. C. 

618 : 83 L. J. P. C. 131 . Ill L T. 913. 

17. Moung ChU, V. Rosfum. N. M. A. Kateem Oamer &. Co. A- 1. R. 

1934 Rang. 389 : 152 L C. 1038 : 12 Rang. 500 (F. B ) 

18. In re. Romer & Haslam, (1893) 2 Q. B* 286: 62 L. ]. Q. B. 610 : 

42 W. R. 51 : 69 1.. T. 547. 

19. Dav. V. Mclea, (1889) 22 Q. B-D. 610: 58 L. J. Q. B- 293. 

53 ]. P. 532 ; 37 W. R. 483 : 60 L. T. 947. 

20. Goddard dT Son, v O. Brien. (1882) 9 Q. B. D. 37 : 30 W. R. 549 : 

46 1. T. 306. 

21. Fan. v. Price, (1800) 102 E R. 22. 

22. Tyte, v. ]onri, 1 East 58n. 

23. Cohen. V. Hale, (1878) 3 Q. B- . D. 37i : 47 L. ). Q. H. 496 : 

26W. R. 680 ; 39 L T. 35. 

24 . Pramathanaih Sandal, v. Dwarfca Nath Dey, (1896) 23 Cal. 851. 

25. Kruhnoli, v. Raima!, (1900) 24 Bom. 2 Bom. L R. 25. 

26. Panoiam Narain, v. Talay Singh, (1904) 26 All. 178 : 1903 .A W. .M. 
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27 . Somarafu, v. Venkatasubbarayudu, A. 1. R. 1925 Mad. 351 : 85 I. C- 

389 : 20M.L. W . 943 

2& Guru Sahu, v. Krishnamma, A. 1- R. 1932 Mad. 687: 139 I. C. 
361; 36 M. L. W. 432. 

29. Chandrasekatam Pillal. v. Srinivasa PHlai, A. 1. R. 1933 Mad. 7l ; 

140 I. C. 193 : 37 M. L- W. 723 
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thM the promtMorr twte was gfeen In condidonal payment fot the Ronds 
SoU and ddlvered- In other cues it may be clear that there wu a 
completed contract before the promissory note wu given. In such cases 
evidence of that contract can be given Irrupective of the promissory 
note. The position does seen to be different, however, when the 
ptomlasoiy note sppeais m be part and paice) of the craouctlon of loan. 
Hence, in all cases Courts must be guided by what appurs on the face 
of the promiisory note If it is expressed in such a way u to leave what 
wu intended by the parties in any way In doubt, then the facts must 
settle the question- If it is elesr on the face of the promissory note that 
it is the contract, then no further evidence can be permitted. Tumltw 
now to the suit document itself, it seems that it wu given u a conditional 
payment for the paddy. This being so, the promissory note not having 
been paid on demand may be treated as dishonoured and the original 
debt thus revived. The plaintiff was. therefore, entitled to fall back upon 
the original debt. 


17. Righu under leau cannot be affected except by agreement 
by lessee r~rbe land In a moutu had been leased out to various lessees 
among whom were the plalntlffi holding under a registered lease. It was 
alleged that subsequently, the land was parcelled out among the lessees, 
by a person appointed by the lessors according to the acreages leased 
without regard to the boundaries prescribed in the leases already granted. 
Held,* that in order to affect the right of the lessees under their leues 
it would hsve to be shown that sU the lessees entered into an agreerrent 
that the plots to muked out, should be substituted for those granted 
under the respective leases. EvldetKc showing that copies of the man 
made by the person who was alleged to have made the abave partition 
were in the possession of the plaintiffs or their lessor and that the 
boundaries laid down by him, wctc marked by pillars, was wholly 
irtsufficlent to affect the title of the plaintiffs which wu a registered 
ritletoa plot, the relevant boundary of which wu fixed by the 
lease already. 

18. Amendment of plaint t>-Where original debt agreed to be paid 
by irtsulmenta is aubequently comprised In a promissory note payable on 
demand even though the suit on promissory note Is barred by limitation, 
the plaint may be amended so u to bue the claim on the buis of 
original debt because the original debt can be sued irrespective of 
ptombsoty note arxl need no new taca for its support. This being so, 


1. Oebendns Noth Olmk, v. New TTwriutrya Cool Company Ld, 
A. U R. 1920 P. C. 136 : 24 C. W. N. 746. 







$;6i ) Btitopi Of nioor. US? 

AWilt bNHigbt widifn f«ut from die htt ptfaumt of tiMMlmfsir li 
in time*' Refer to tfre frtUowing tn nipport of the Mid view. 

19. Btudeo of proof Section tl. Contract Act. lay* down that 
if the partiet to a contract ai^ee to aubatitute a new contract for It, or to 
teecind or alter It, the original contract need not be performed. But the 
party who relies on the new contraa must prove that It was supported 
by consideratton: a mere promise by a creditor made at the request of 
his debtor to forbear from suing him is regarded as a voluntary promise 
and is, therefore, of no effect* Refer to this Bombay rulii^.* 

It was urged that there was no consideration so fat as N, the 
defendant-appellant was concerned There can be no doubt that the 
onus of proving that there was no consideration rested on N, and it ia 
clear that he has failed to discharge that onus. The plaintiff had a claim 
against G's estate which apparently was under the control of N and M. 
By accepting N's signature and undertaking to pay off the amount due on 
the accounts, the estate of G was discharged from liability which was 
doubtless the reason why his widow’s name (M) was struck off the list 
of defendants as soon as N had admitted having struck the balances ** 

in a suit based on a novated contract the plaintiff must prove :(I) 
the existence of liabilttv under the original contract and (2) the 
extinguishment of that liability by the novated contract, referred among 

1. Official Asfinntt\ v V. A. K'uppuMvami Naidu, A. 1. R. 19.16 Mad. 

:a5 . -'*4 M. I.. w. ’58 : 71 M L I 250 1916 M W ,NJ. 912 : 

’6.5 I. f . >0! (F. B.). 

2. E. 8. Commercial Banlc. L(d, v. Sutenira f^arayan Siiha, 19 

( W. N, 1215. 

1. Weidon. V. NeaJ, (1887) 19 Q. B- D- 394 : 56 L. 1. Q. B. 62l ; 

^5 W. 1*. 0. 

4. Churijn v. .'\mir ivhan, 25 C. '1'- N. 289 : i' M. L Vf-’. 49 

18 .-K. ! |. KQ, :22 B. L. R- UTO : 1 I’. W- R. 192i : 

W M L ]. 195 . A. 1 R. 1921 I’. C 50 . 57 l.C 606 . 4? 1. A 

255 .4hral. 1I0.28M. i . T. 149 .• 2 U-1 R. 124 (P. t .) 

5. Zahom All, V Mt. Kaila Koei. (1866.67) I i M 1. A- 468 (P. ( .)■ 

0. Mitunn Pa Chein, V C. R. V. V. V. (2hettiwr, A. 1. R. 1915 Rang. 

282 ; 158 1 C. 513 

7. Sevugon Chetty, v. Krishna Ayyangar, 36 Mad. 376 : 11 1. C. 268 : 

22 M l ]. 139. 

6. CMutht Das. v. Meisu, A. L R. 1914 Uh. 121 :4 P. R. 1914 : 

243 P. L R. 1913: 145 P. W R. 1913: 19 L C. 981 : 

207 P. W. R. 1913. 

9. Tribak Gangadhaf, v. Bhagwan Das, 23 Bom. 348. 

10. NAal Chond, v. Dal Singh, A. I. R. 1932 Lah. 135 : 32 P. L. R. 

874.13610.17. 



iils iaolfAhoitt {CklV 

odi«r eme$ to Cuaml and Seaif,* Thk propodrion need aet )w 
diqMCed end k eleo recognised in & dZ, Contract Acz>* 

20. limtatino balance of account t^ed by thedef«idant and 
•tadog as payable a rate of interest dlierent from that usually chatfed 
bi the previous accounts is a new contraa upon which a suit may be 
based and the period of UmitBtton for such suit is 6 years under Art. 64, 
Umitatlon Act, as altered in the Punjab l.oana Limlution Act.* 

The plaintiA brought a suit on a promissory note, dated 4th August 
1909, payable on demand. On chat date, however, a writing was given 
by the drawer w follows ; “Ten months’ time for payment from the date 
of the promote has been &xed for this note”. 'Ihus this writing was in 
the words of Art. 73, Sch. 1, Limitation Act, accompanied by a writing 
postponing the right to sue for ten months. The present suit was 
brought on 30th June 1915, more than three years from the date of the 
pfomlsaory note. 4th August 1909, but within the limitation period 
of three years from the expiry of the ten months* period and within 
the period of extension given by the provisions of S. 4, Limlution Act, 
which permits the plaintiff to institute a suit on the day on which the 
Court rempeiM If the time expired during the vacation of the Court. 
The following question wu referred to the Full Bench for decision : 
What Article of the UmUation Act applies to the suit on the promissory 
note sued on and when did the period for calculation of limlution 
begin f Held,* that Art. 80 it the Article applicable, and that time 
began to run from the expiry of the period fixed in the writing. Such 
an agreement to give time is operative in India under Se. 62 and 63, 
Contract Act, and is recognized by the legislature In Art. 73, Limitation 
Act, which excludes on demand bills and nocea from the operation (rf 
the Artkie when they ere accompanied by any writing restrmlnlng or 
postponing the right to sue. Lastly, such agreements appear to be 
expressly saved by the provision in S. 32, Negotiable Instruments Act, 
which provides chat notes and bills ate payable at maturity according 
to the apparent tenor of the note or accepunce only in the ab ai me* 
of a contract to the contrary, thus expressly recognising that such a 

1. Ciuon, V. James Chadlty, (1824) 3 fi. 9 U. 591 : 107 E. R. 853. 

2. Scarf. V. Jofdine. (1882) 7 A- C. 345 : 5l L. J. Q. B. 612 : 47 L. T. 

258 : 30 W. R. 893. 

3. Rofa Sfijha Prasad Singh, v. Tfocourl BanerjH, A. I. EL 1939 

477 : 183I.C.855:5B.R.999. 

4. Mohlum Lai, v. Goneshi Lol, A. 1. R. 1915 Lab. 402 : 30 1. C. 84 : 

42 P. R. 1915 «130 P. W. R. 1915:49 P. L. R. 1916. 

5. A. T. S. A. Annomohd Chatty, v. 5- V. Vaiayudu Nadar, A. L R. 

1917 Mad. 539:32 LC. 869: 19M.L.T. 62:3 M.LW.j8: 
30 14. L J. 51; (1916) 1 M. W. N. 93 1 30 MmL U9 (R. Bd 
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conmct may poitpoiie the date of payment. The feUowtns taro 
caaeal^* must be treated u no locker bw. 

A fuit based upon two kmdit payable in 30 days from the dace of 
exccutlan was brought more chan chree years from the dace of the httndti 
buc within three years from the expiry of the month within which the 
hmdis were payable. The kundii were not properly stamped and werck 
therefore, inadmiisd>le in evidence. Held,* that assuming the plaincid 
could maintain the suit for the original consideration, the suit not having 
been brought within three years from the date of payment of the original 
consideration, must be held to be barred by limitation. 

The lower Court has de&nlcely held chat there was novation of 
contract and that the defendant promised Co pay the sum to the plaintifi 
within a month and that promise was given on the Ut November 1921. 
Clearly, therefore, a fresh and independent cause of action accrued to the 
plaintiff against the defendant on Isr December 1921—the day on which 
the new promise is broken. 

In a Full Bench case^ of this Court it is mentioned that the word 
“compensation" is used in the same sense in Art 115, Limiutlon Act as 
in S« 73, Contract Act. and compensation was further defined as denoting 
a sum of money payable to a person on account of the loss or damage 
caused to him by the breach of a contract. In an AlUhabad case* it was 
a suit to recover commission by a broker for services rendered and in 
this Privy Council case’' It was a suit for royalties due under a lease. 
These two authorities are, therefore, remote in thdr facts from the 
present case. A much nearer authority is this Bombay case* which was 
a case under Art. 116. It was held that a suit to recover a specific sum 

1. Simon. V. Hdlcim MaKomed Sheriff, 19 Mad. ^*68. 

2. Somasundaram Cheuiar, v, Narasimha Chariar, 29 Mad. 212. 

3. Cobinda Kumar Sur, v. Rum Chandra Bhatlacharjee, A. I. 1919 
Cal. 347 : 51 1. C. 945 : 29 C L. J 508. 

4 Mend! Lai, v. Ram Chander, A. 1. R» 1925 Oudh. 632 (2J : 86 U C. 

3^0. 

5 Chasita, v. Sar/udJin, A. i- R 1922 Lah. i9B : 66 1. C. 4901 2 Lah. 

376 (F. B ) 

6. Soskil Chandra, v. CioMii Shankar, A, I. R. 1917 All 466 14 A. L ). 

873 : 39 ML 81: 36 I. C. 371. 

7 Tricomdaf Cooverii, v. Gopinaih fin, 15 A. J.. J. 217 . 19 B. L. R. 

450; 25 C L. ]. 279 ; 21 C. W. N. 577 : 32 M. L. J. 357. 

A. I R. 1916 P C. 182 : 39 I C. 156 : 44 1. A. 65 : 44 Cal. 

759 : 21 M. L T. 262 : 5 M L. W. 654 : 11917) M. W. N. 363 : 

I P. L. W. 262 

S. Gonesh Krislum, v. Modho Roo 6 Bom. 75. 
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of oton«r upon a rexfciteted bond or ocher written contract it a «ult 
for compemation for breach of «>titract. The ruling followed these two 
oaacai''* and the prirtciple quoted above is equally applicable to cases 
falHng under Art- i 16. There Is no doubt that in the event of the breach 
of the contract embodied in the document, no remedy but a suit for 
compensation could lie, since the plaintiff could not fall back on the 
originat account. A cootract to pay money, if not fulfilled, causes loss 
for which the proper compenaation is a decree to pay the amount 
promiaed. On this view it would be held that on a breach of the 
contract embodied in the document the suit is covered by Art. 115, which 
is itself an Article of residuary character intended to cover all cases of 
breach of contract not otherwise provided for in the schedule. The suit 
of the plaintiff is, therefore, time-barred and has rightly been dismissed.* 

63, Every promisee may dispense with or remit, wholly 
PminiMe may diapenw or ill part, the performance of the promise 

vithoftcinit pctllWIIMlCC , 1 • 1 t r 

ei promine. made to him, or may extend the time for 

such performance, or may accept instead of it any satisfaction 
which he thinks ht. 


lllusttations. 

' (gr) A pfomiics fo paint a picttifc for 1)4 Q aftcruardit forbklft him lo do sev A m no 
longer bound to perform ihc promise. 

(/>) A owc« B 5,000 rupees. A ptji to B, and B accepts, in satisfu'tion of the whole 
debt j.ooo rupee* paid at the time and place at which the 5,<xvi rupeei» were payable, 
‘fhe wh^>lc debt is dtacharipcd. 

(O A owes B 5,(H>o rupeev C paya to B i.fjoo rupees and B accepts ibcm, in 
•aiiaftction of his claim on A. This payment is a discharge of the whole eJaim. 

iii) A owe* B» under a comiact, a sum of tiumey, the amouni of which has not been 
asicrtairicd. A without ascertaining the aimnmi gives to B, and B,io wmsfaction thereof. 
acerpUt the sum of a/jou rufwr*. This is a discharge of the wfjolc debt, whatever may be 
its amount. 

(#) A owes B a«ooo rufiecs, and is also indebted to other creditors. A makes an 
arrangement with his creditors, including B to pay them a ni eight annas 

in the rupee upon their respective demandv Payment to B of 1,000 rupees i« a discharge 
of B*s demand. 

; ■ n'hU word was subHticuted lor the word **compensation" by S. a and Sch. n 
of ilie Amending Act, 1B91 (Xll of 1II91). 

1 . Naha Coomar, v. SintmuiUcA;, 6 CaL 94.6 C* L. R. 759- 
Z. CJoufi SfwmkaT, v. Surjw. 3 All. 276 

3. Bhami Ndiional Bank, Ltd, v. Rifhan Lai, A- 1. R. 1932 Lah. 212 
33 P I. R. 42 ; 135 I. C. 673. 
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8. When consideration it necmary. 

I- Scope* Assuming the Division Court to be right In Its finding 
tiiat tlu* first defendant on the llthMav\ 1897, promised to give the 
plniruifi four day.^' time, the i]ue«tk>n arises, what is the legal effect of 
such a promise ' It svvJuld he a promise by a mortgagee having a power 
ot sale ro forbear trom ti^c occrcisc of the power for four days. Now 
there was adnuttedlv uu .onsideranon for the promise, no benefit to the 
mortgagee orderriment to the mortgagor ; the arrangement was exclusively 
tor the mortgagor's advantage, fhe plaintiff sought to meet this 
difficulty by relying on S- hi wiikh provides that every promisee may 
trxtcnd the time for performance of th»* promise made to him, and on 
the deci< 5 ion iiv f Givi's* where it was held that an agreement extending the 
time for the performance of contract falling under S. 6^ does not require 
consideration to svipporc it- W'ithoiit expressing any opinion upon 
tiiat praposirion. ir fipp^.ir^ that S. 65 does not apply to the present 
case. It occurs in a group ot sections headed “Contracts which 
need not he performed", and It enables a promisor, where the time 
tor performance of his promise has been extended by the promisee, 
to plead such extension in answer to a demand tor performance at the 
time fixed by the contract The extended time is substituted in die 
contract for the original time. Now, in the contract of mortgage, the 
time for performance of the mortgagor's promise was the due date, the 
28th December 1896- No extension or alteration of the time was 
ever made by the mortgagee. Under the deed the power of sale was 
not to be exercised unless default should be made in payment of the 
principal debt on the due date, and until three months after notice In 
siriting requiring such payment had been served on the mortgagor. No 
payment was made on the due dace The necessary notice in writing 

1. EXnJis, v« Cufidasomi, 19 Mad* 398* 
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wti given on the 8th Januirf» 1897. In Apnl the three months explTed, 
and the power of sale thereupon became exerdsable under die deed and 
under S. 69 of the Transfer of Property Act, IV of 1882. On the 
Iflth April the mortgagee advertised the property to be sold on the 
Uth May. That was the state of things existing on the 11th May. when 
the mortgagee's agreement to give four days* time Is alleged to have been 
made. Up to that date it fai not suggested that there was any extension 
of time* Now. assume that on the 11th May the mortgagee promised to 
give the mortgagor four days* time, and meanwhile to postpone the sale 
Such a promise no doubt involved a forbearance of the exercise of the 
power of sale, and a consequent extension for the same period of 
the mortgagor's right to redeem, which may always be exercised 
up to the moment of sale. But it was not an extension of the 
time for the performance of the mortgagor’s promise to pay the 
morcgage<debt as hxci in the deed, in the. sense in which the 
expression ’time for performance ot the promise’ is used in S. 63. The 
time for performance in that sense never ceased to be the 28th IDecember. 
1896. After that date the mortgagor was still bound to pay the 
debt and could have redeemed on payment, although the time for 
performance had passed. To say that a promise by the mortgagee on 
the Uth May to postpone the sale would extend the time for 
performance of the mortgagor’s promise under the contract* is as 
incorrect as to say that on the lOth May there were still two days within 
which the mortgagor’s promise might be performed. The time for 
performance of the contract must not be confounded ivith the time 
within which* notwithstanding default in performance, the mortgagor 
in default might still redeem. It follows that the mortgagee’s agreement 
of the llth May, if made, was not an extension of the time for 
performance of the mortgagor’s promise to him, but an agreement to 
refrain from exercising for a stated period the right of sale arising from 
non-pcrfortnancci That being so, S. 6^ does not apply. The facts in 
Daviii' were totally different. A case much more nearly resembling the 
present is the case of \^iUktms.* It appears that if. contrary to the 
aforesaid conclusion regarding the question of fact, the first defendant 
agreed on the lich May to give the plaintiff four days’ time and to 
postpone the sale, the agreement was not binding on him, because there 
was no consideration to support It.* 

The agreement into which the parties entered in settlement of their 
dispute has been sanctioned by the Court, and their relation is now 
defined by the decree of the Court. They stand in the position of a 
decree-holder and judgmentdebtor, and it Is plain chat in case of this 

1. Davii, V. Cunduiomi, 19 Mad. 398. 

2. Waiioms V. Stem, (1879) 5 Q. B. D. 409* 

3. Trimbak GangaJhat Rofiode* v. BhagwamUs Mukhand, (1896) 

23 Bom* 346» 



i/etaiptkm S. 63 cmmuae be deemed to here eny «ppt{c«tlon beoiuee It ll 
piftin thtt the pertiet of the present twit do not stend In the relation of 
promiaor and promisee.’ 

A roortiEagee, desirous of iietcing in the outstandinx debts, made an 
oral offer to the mortxa?i>rs chat he would accept the principal money 
In full satisfaction of the mortgagodebt foregoing the interett that had 
accrued for some three years, The morqtagors accepted the offer and 
tried to raise the money but they could not raise It and no tender of 
the principal money was made to the mortgagee Held,* chat evidence 
as to the oral agreement was really Inadmissible In view of the proviaions 
ofS. 92, Prov. 4. Evidence Act. But there is a contention that an oral 
agreement to forego interest can be enforced. If the mortgagors had 
actually paid up the principal money at the time and had thereupon 
obtained a discharge in full of the mortgage debt, they could doubtless 
under S. 63, Contract Act, rely on such discharge as a gcw>d defence 
if the mortgagees were afterwards to sue them for the interest* But 
in the present case there was no such payment and no such discharge 
and the provisions of S. 65, Contract Act, cannot affect the application 
of S. 92, Evidence Act, ro the oral agreement, which was nor carried 
out. 

In this Bombay case* Chief Juiticc )enkin$ deals with S. 63, and holds 
that the promisee mentioned in S. 65 can only do the acts he is by that 
section empowered to do, if there be an agreement (as defined by S. 2 (e) 
amongst the parties to that effect. At p. 72 of the report of this case the 
learned Judge is reported to have expressed himself thus : ‘Therefore it is 
held that, assuming that there was a legal resolution, and that it was 
communicated as alleged, still, inasmuch as a dispensation or remission 
under S. 63 requires an agreement or contract, the resolution was of no 
legal effect since the provision of S. 30, Bombay Act 2, I884i have not 
been observed'’. With this their Lordships are unable to agree The 
language of the section docs not refer to any such agreement and ought 
not CO be enlarged by any implication of English doctrines. On this they 
agree with the learned iudges of the High Court of Lahore. The relevant 
portion of the judgment of the Lahore High Court in F. A. 621 of 1924, 
decided on 5th January 1925 by Harrison and Campbell, JJ., Is as follows ; 
“The third defence is that the plaintiff had dispensed with and remitted 


1* Debendru Harain Smhd, v. Soutindta Mohan Stnha, A, 1. R* 1914 
Cal. 697:24 1. C 391. 

2. Mimng Shwe Min, v. CfirtCy Firm of A* M», A. 1. R, 1918 i . B. 70 . 

43 L a 913. 

3. Abevi Sftatam ModoJcf v. Tfimbak Muntetpotfiy^ 28 Bom* 66 : 5 Bom* 

L R. 689. 



tht performance of the promtie, and for chit reaton aUo the defendant 
wti dhtolved from delivering the goods. The poaltion it timlUr» but not 
the tame a« that wken up under S. )>. for S, W is an enabling 

acedon which entities the promisee to uke action on an anricipatoty 
breach^ S 63 creates a defence for him at defendant if the other side, 
after remitting the performance, subsequently tries to «mforcc it It is 
urged that in spite of the fact that thb section comes under the iieadlng 
of ‘‘Contracts which need not be performed**. It has no applicability to 
any case of contract where there arc reciprocal promise He defines his 
p^isttion by saying that the si,:cion applies only to unilateral pr:^miscs 
enforceable under the Conmet vithiut any obligation on the 

other side but can give no instance of such a unilateral promise except a 
debt as described in lUus (b), (c), (1) an i (e| anl h,: can give no reason 
for supposing that these debts w-re without consideratfoti, nor explain 
how they would be enforccabU at all under the contract or any other act 
if they were. U is contended that Illus (a) refers to a case where there 
was no sort of contract and no consideration Fhit the contention ignores 
the wording ot this Illustration which U * A promises to paint a picture for 
IV’ anvd mH ' promises to paint u picture of B” and it is stated that belorc 
such a remission can have any rtfect It muisit he definitely accepted b/ the 
other side, relying on rhe view taken in Ahaji Sttaram KtoJak.^ Tho ^ iew 
therein expressed cannot be accepted The section i« a clear departure 
from the KnglUh law on the subject and nor only this, a very 
depanure and specially suited to the conditions of ihU cojintry, Ir Is 
clear that the section Is nor to be used bv a plaintiff as creatine a causf of 
action and that it does riot entitle the remitter to imprtwe ih-t own 
position and to enlarge time or make a remission lo the detriment of rhe 
other side, but whether the remission be accepted in so many words or 
not. it creates a plea which a defendant can always urge to in . eran 
action. It does not contradict or vary the provisions of ' • h) by 
dlspetising with action by the other side before the institution of a s tit. 
I'he remittance cm never, by itself, entitle a party to sue, but it does 
gifori a protective pica and enables a defendant to meet a suit 
Institutcti by the remitter The aurhoriries relied upon deal 
with the converse protxislciim when a man rrles to take advantage 
of a remittance or the extension of time given by himself to 
improve his position and to prove that this unilateral act has bt>rnc 
fruit to his advantage. This of course can never be allowed, but the 
section does empower a defendant to take advantage of a concession 
made by the plaintiff and to plead that he could not be expected to do 
what he had been definitely cold he need not do, and that he is absolved 

1, Aboti SiUifafn Modak, v, riimbak MuniCipaitCy, 78 Bom. 6t» : 

5 Bom. L R. 689. 



S. 63 I «»»» 

He fieed not ptwt oon^ldenttlon itx th« atMolutkin and this ia madr aa 
cle*t «3F dAY by the wording of the flluitrmciorw^' 

An Agreement was arrived at between partnen In a firm that 
panrnmhip be dissolved and K. one of the partners should purchase the 
concern and after payment of partnership debts out of the consideration 
distribute the balance between several partners according to their shares. 
A iw>ticc was sent by a promisee calling upon K to get the sale deed 
executed by paying agreed amount and saying further that if he did not 
do that understanding that he was not willing to abide by settlement aivl 
considering it to be cancelled, a claim would be brought against him for 
renditon of accounts. Held,* that the language of the notice does not 
warrant the construction chic it unequivocably cancelled the contract 
and that it did noc in any way debar the plaintiff from cniorclng the 
contract specifically> 

After’taking into consideration the following rulings,® *• it is held 
that S- 63, Indian Contract Act. has nothing to do with the interpretation 
oi S ^2. Evidence Act. In some cases, where the promisee exercises 
any ot the privileges given him under S. 63, Indian Contract Act, with 
the consent of the promisor, the act may amount to a variance, etc., of 
the terms of the original contract, and, in that case, unless the variance 
IS made by a document In writing, evidence would not bt: admitsible to 
prove the fact For example, where the mortgagee agrees to extend the 
time for pavmcnr, if the promise is merely oral, and if the mortgage is by 
a rcgistetcl document, the promise cannot be proved by oral evidence 
IVin thi* case ot ,\ satisfaction of the debt or rifmlssion of a part of the 
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Mad. 833 : 35 M L. J, 555.24 M. L T. 400 , |918 M. W, N 

719 : 42 Mad. 41 48 L C, 158. 

6. Bolam, v. Sadircddi, A I, R» 1928 Mad. 233 (H ; 53 M. L |. 863 

107 1. C. 417. 

7. Jhabba Singh, v. Chagu, 24 A. L. ]• 548 : A. I. R. 1926 All. 445 : 

94 I. C 169. 

8. Jwala Ptasad, v. Mofum Lai, 24 A. L. J. 839 ; A. I R. 1926 AIL 

693 ;97 1.C 162:48 All 70S. 
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debt there is no concrsdlcting, or veryitig. or adding to, or subtracting 
from the terms of the contract* and oral evidence may be adduced to 
prove the payment of a part of the debt and remission of the balance 
Pot In that case it would not be the plea of the mortgagor that the 
mortgagee is not entitled to the whole of his money. On the other 
hand, his plea would amount to this: that although the mortgagee was 
entitled to the whole of the money, he, in consideration of prompt 
payment of a certain amount (and for oth?T possible consideration), 
agreed to accept a part In satisfacclon of the full promise.! 

A mortgage bond provided for a higher rate of interest, 9 p. c- per 
annum In default of payment at the original rate, 71^ p. c. per annum* 
On default the mortgagor In the mortgagee's suit, pleaded an oral 
agreement to the effect, that the mortgagee agreed to waive the default 
and to waive his right for future higher interest. The lower Courts had 
shut out the evidence as CO this agreement HeU,^ that the application 
of S. 92, Evidence Act, is only called for in so far as the alleged agreement 
li put forward in variation of the original contract of mortgage. So far as 
the alleged arrangement is advanced as imposing any legal obligation on 
the mortgagee to accept a lower rate of interest chan chat specihed In the 
contract, it tantamounts to a binding agreemem that the penalty clause 
is Inoperative and, therefore, is a variation of the contraa and proof of 
it is inadmissible ; but in so far as it is put forward merely as a promise 
of grace imposing no legal obligation, S. 92 cannot be any bar and 
evidence of it relevant, so far as may be, to probabilbe the alleged 
acceptance of a lesser rate of interest. Since no legal obligation to accept 
the less amount can be proved the only value as evidence of such an 
arrangement would be to support other independent evidence that such 
less amount was actually accepted, not on account or in part payment, 
but in satisfaction of a larger amount due ; and the crucial evidence in 
the case would not be evidence of the arrangement, but evidence 
of such actual acceptance in satisfaction. To state the proposition 
of law In another form, if the evidence of such acceptance cannot 
be understood or will not prove the acceptance without evidence 
that the mortgagee was under a legal obligation so to accept, the 
evidence is inadmissible; but if it can be understood and proved 
without proof chat the mortgagee was under such legal obligation, there 
is nothing in S 92, to prevent the admission of such evidence. By 
way of example. Ulus, (e), S. 63, Contract Act, may be dted, chat 
evidence of a compoaidon arrangement made with creditors, by which 
(hey agree to receive less than the sums due to them, cMn be admitted 

I, CaUecior of Elah, v. Kuhoti LaL A. I. R. 1930 All. 721. 1930 
A. L. J. 1193 : 127 L C. 443 (F- B.) 

L Vaidyanaiha Rao, v« Kandappa Chatty, A. L R. 1951 Mad. 636 : 
132 1. C. 292 ; 33 Kt L. W. S17.61 M. L. J. 5S6 : 54 h4mL 809. 




to aci^n receipt of «lest turn in full dischmtfie of a debt due. S. 
Contract Act, it clearly in point as it applies to this case. It 
k ob^ously Intended to apply not to cases adhere the whole contract has 
been suppbntcd by ® new one b^aose then it will be sapcrfluous, but 
to cases where the contract subsists, but there ii a voluntary remission 
of performance of some promise in it, for example, a remission of part of 
the debt at the time when It becomes payable. S. 63 will not be 
extended to cover a case of a binding promise to dispense with or remit 
performance in the f tcure unless that waiver is made the subject of a 
fresh conrraa, because then S. 92, Evidence Act, will stand In the way. 
The case of ColUctQt of EtaKI is In point and supports the above 
conclusion It relies inter oitu on a Kdairas case* but this Madras ruling 
can be dlstlngulshci from the present. Is that there the remission was 
accepted in discharge oi the whole contract while In the above 
Allahabad case remission was from time to time accepted in payment 
of parts of the contract, leaving the contract still alive. This Full 
Madras Bench case* fallows prtnious rulings®'^ of its own Court. 
7'herc is one fk)rubav ruling^ but this ruling has been dissented from in 
various other cases, twice by the Calcutta High Court and several 
times by Madras High Court*’Q and these are in consonance with the 
Privy Council view * * Now. to sum up this point , there is nothing 
to prevent proof of actual waiver of past breaches whether or not 


1. Collector of Etah, v. KisKore Lai, 1910 A. L- J, 1193: 127 I, C. 

443 : 5^ All. 157 : A-1. R. 1930 All. 721. 

Z- Melldppa V. Matum Nagii Chetii. A. I, R. 1919 Mad. 833. 
35 M L ). 555 : 24 M. L. T. 400 ; !918 M. W. N. 7191 
S M. L. W. 522 : 42 Mad. 41 ; 48 1. C- 158 (F. B.) 

,3. (iouui Suhlki Rao, v. Van'gonda Naraiimhom. 27 Mad. 3^8. 

4’ yegnanurayana Ayyar, v. Suppan Chetty, A. I R. I92V Mad 
1111(1;: 52 M. L J. 224: 100 1. C. 54. 

5. jogannotli. v. Shankar, A. I. R. 1920 Bom. 115 (2) ; 22 B. I R 

39: 44 Bom 55 : 54 LC 689. * ' 

6. Balasundara hiaicker, v Kanganaiha Ayyar, 30 M. L. W ’93 

A 1. R. .929 Mad. 794. 


7. RamanaiKan Cheiiiar, v SetHutaman Medige Rao Sahih, 27 M 1 W 
47 : 107 1. C 808 ; A. I R. 1928 Mad. 382. 


8. KetampaUi Unni Karup, v. /. V. MiiiKoiakutti, 26 Mad. 195. 

9, K. Bapamma, v. K fCrishtamma, 30 Mad Z3l : 17 M. L ]. 30- 


10. Neelamani Potmuic Muiudi, v- Shidkadetn Behari, A- 1. R. 1920 

Mad. 742 (2) : 12 M- L. W- 269.43 Mad. 803 : 60 1. C. 255. 

11. Chenna M«ii Raiii Noth, v. Firm Moot Ctuind Rom BhasoL 

28 M L W. 251 ; 9 Uh. 510; 5 O, W. N. 466 ; 26 A L I.^“ 
» B. ^ R^837 : 47 C. L.). M3 : 32 C. W. N. 738: 29 P. L. R. 

‘ ■ A ' R- 1928 P C. 99:108 I.C.678: 

55 1. A. 154. 
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thh l« U> purtuincc of a promise to waive or not. promUic of grace to 
waive future breaches may be proved but is of no value unless 
performance has been actually waived. A binding agreement to waive 
future performance cannot be proved. Two points arise first, whether 
In the ease of a remission ot payment S. is restricted to cases 
where by the remiasion the whole contract is discharged and 
extinguished, and, secondly, whether rhe case now put forward 
by the mortgagor waa pleaded in the < ourt and ought 

to be allowed to be pleaded here. As to tiic first point, it is contended 
that the mortgage dcln is indivisible and c.annot i?*? discharged in part, 
and that, thertffore* there cannot be a remission <.)t part o( rh^* amount due 
under the contract unless thereby the contract as a whole ts discharged* 
But S. 63, on the face of It contains no such restriction and its 
applicability would seem to arise on any and every occasion on w'hich 
any sum becomes due hikI payable under the contract Any sum which 
becomes payable can prima fade be the subject of remission and th^ure 
seems no reasonable ground for holding that in law a mortK^agev can as 
of grace remit under S. 63 only when the whole contract is thereby 
extingiiisheJ. There i» no reported authority tor sucli a proposition. 
On the contrary the case reported in Umu Kamp' is one 

where the acceptance of a less amount than the lease amounr for the 
first year of lease was held binding altlit>iigh the lease was still current. 
So in Rapttmrnfi* the acceptance of p^isscsston :>f In id in discharge of a 
debt for maintenance arrears was held provable although the whole 
obligation to pay maintenance was not thereby discharged Hence, there 
is no substance in this contention of the respondent. \s to the second 
point the word used in the pleadings to describe tl\c a Urged agreement is 
“waiver* and the waiver is related nor only to th!i' past but the future 
Waiver of a ground of forfeiture or breach ot a term or condition in a 
contract arises when one party with knowledge ot tiie tact giv'lng rise to 
the forfeiture or the breach dv>es or says somcthirig wlud^ expressly or 
by implication shows an intention to treat the thing which migiu be 
fv'irfVited as subslsring or the breach as givett. It assumed a ground of 
forfeiture of a breach. The. intention oiue expressed rise waiver is 
complete. It is apparent, therefore, chat “waiver*’ is not enfindy apt to 
describe a rcmlSMllon which falls within S o3, v'oncract \ct. Further, 
even if there Is a waiver that will operate as to further breaches it » clear 
that such a "waiver** w'ould amount ro a variation of the contract. In the 
present case the alleged remission assumes that tlv,: old liability to 
pay p, c. continues The creditor receives the 7* V p. c- There is thus 
no Mutation ot a breach forgiven- 

1 Kernmpalli Unni Karup, v* T. V' MuihvrakuUi, 26 .Mad. 195, 

2- K* Bapamma, v. K. Kfishxamtna, 30 Mad. 2i i . 17 M- L J. 30. 
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A protniior executed a promitaory nore to rdmbiirve the prombec fat 
lota on account of breach of eo icra.r for talc and a reedpt for one of 
the paymentt under promittory no‘^e recitesi that if the amount was not 
paid by parricular date the hv/i.icr thall take leifat remedy and realise it 
HeU ^ that tiieri’ was no such aj^reement riiat the v>ridnat caute of action 
shojjU be revived h liic payment w nor made by that date If on a 
breach oi contiact tor sale the seller sells the chattels under the seller’s 
remedy the buv *r and ascertain** the amounr of loss and settles 

the anuMini to be received from tixc buyer* by obtaihiniit a bromissory note 
for tiu- s:uue» t ^.r remedy iot the oreach of contract merges in the 
ascertained debt anJ S appii.rs. 

A bliinw under S h> no fresh consideration is necessary, is now 
weii settled as app ears from the following rulinns*'® provided time is not 
of the csserKv: of r*u* * >nirract:, extonrion can be granted after tiie date for 
thr pt-TlortniKHe of ' u* promise has expircii.'* 

By ' h ’ ^.uurii. t every promisor may dispense with or remit 
w'hulfy ur ir ;* iff thperform-irire of the promise made to him or may 
a.*Cifpt { oi v any ^acKtseti-un wdiich he thinks fit This section 

uiakc-j a vv* ie d p;\:c .ir ’i fr'im the English law inasmuch as it does not 
ftder ro ativ <t' 4 rv ^ neti! :\n^i valuable consideration, ft shouM nor, 
liu-ref^jy - h > ai.u^: *.i r, imp’u.ation of English doctrine '^ Refer ro 
Thi^ Trivv ■ o irifi' r iling in this connection. 

in S 0 1 a pr .>-ui^ec may accept insteid of performance of the promise 
made to hi*u any iCiUstacfiofi wiilcU he thinks fu k is no doubt true 
rhiii ?so ot action is not discharged so long as the 

satkiacrujo agt t c i ui)on remains executory, but if it can be showm that 
w fvit :; .c creditor a.’cepio i in satistaction w as the debtor’s promise and 
nor th ’ pvTOoruvaucr rivat ptomise, the original cause of action is 
Jifciiargcd Irom "ir rj u; > jen tuv pro nUe w»as made Halsbury’s Laws 
nM:nglai^d UiaiisiKun e iirion), Vol ?, Para J which is based on the 

1 SaknrcjKanJ Shamii, v isrnail Husem, tV 1. R* 1931 Rang. 189 : 

131 I. C. 510. 

3. ./ugdi Kishore, v, Chari & Co., A. I. R. 1927 All. 451 i 101 I. C. 

643:49 All. 599. 

) v himnu Ruin Ndih, v. Mdo 2 Cfiond Ram Bhdgot, A- 1. R. 1928 
P- r 99 . 108 1. C. 678 : 55 I A- 154 ■ 9 Uh. 510. 

4. Miihodeo Prasad Singh, v. Mathura Chaudhuri, A. I- R. 1931 All. 

589 f2l : 1931 A. L- J. 295 : 132 I C 321. 

5' Nw ISiandard Bank Ltd. v. Probodh Chandra Chohaivarf^, A. I R. 
rv42Cal87 :45 C W. N- 830: 1. L R. 1941-2 Cal. 237 : 
].C 
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dktam of Lord Atkimoo in the case of Moms * The pUincifis In this olfe 
accepted the defendants' promise to pay what mi^ht be found due in 
accordance with the decision in the other case, and the original cause of 
action was thus discharged. The view expressed in the case of Kaluman^ 
can be sui^cribed that where an agreement has been made between the 
parties after the breach of a contract, it may be enforced under S. 65 of 
the Contract Act.* 

2 AppUcabUUy of 92» Evidence Act, Co cases falling under 

•*s* 62 and 63:—In the present appeal S 63, Corstract Act, was 
referred to atvl contrasted with S. 62 It is said that what was set up in 
the case of Khuh Lal^ was an agreement within the terms of S« 62, 
Contracr Act, to tubstltute a new contract for an existing one or to 
rescind or alter the existing one. Now such an agreement is clearly 
within the terms of S Evidence Art. and cannot be proved by 
anything other than a registered document. On the other haod, cases 
which fall within S 63, Contract Act, arc not agreements varying the 
original terms or subatituting a new contract. In these cases S, 9i, 
Evidence Act, has application. Section 63, Contract Act, provides 
that every promisee may dispense w'ith or remit, wholly or in part, the 
performance of the promise made to him or may extend the time for 
•uch performance, or may accept Instead of it any satisfaction which he 
thinks fit. Judicial decisiofis have distinguished a promise ro accept a 
different kind of satisfaction in the future, that is to say a new agreement 
within the meaning of S- 62 from the actual remission or dUpensing with 
a part of what was promised, that being within S. 6.3 Thus in the case 
of Collector of EtcaK,* S 63, Contract Act, was referred to and it was 
said : ‘Tn the case of a satisfaction of the debt or remission of a part of 
the debt there is no contradicting or varying, or adding to, or subtracting 
from the terms of the contract, and oral evidence may be adduced to 
prove the payment of a part of the debt and remission of the balance**. 
Similarly in a Madras case,* it was said ; “What S 63, Contract .Act, 
permits is not an agreement to remit but an actual remission. That Is, 

\, Morrii, v. Baron & Company, (1918) 1918 A. C- 1 : '=^7 L. ]. K- B, 

145 : 118 L. T. 34 

2* Kahimim, v. Keuumal, A. I. R. 1929 Sind. 153 .* 23 S. L. R. 294: 

114 1. C 97- 

3. ionubat. v. Muriidhor Sawoiram, A I. R. 1946 Nag. 148 ; I L. R- 

1946 Nag. 36 ; 1946 N. L. J. 68* 

4. iChub Lai. v. Beckon MoniaL A-1. R. 1940 Pat. 49 : 187 h C, 63 : 

21 P L. T, 437. 

5» CoUcctot o/ Ettak. V. KishoH Lai, A I, R. 1930 All. 721 : 127 1. C. 
443 : 53 AU. 157 ; 1930 A. L ). 1193 (F. Bd 
Baiasundra Naicker, v. Ratigonatkii Ayyor, A 1. R* 1929 Mad. 794 i 
122 1. a 641 1 53 Mad. 127 : S8«M. L I. S03« 
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when • poftion of die turn la paid, the creditor may mt ? ”I do not want 
thereat. You need not pay an? more..”, looked at from thii point 
of view» S. 92 (4) does not touch iny act of a creditor which extinguishes 
a debt by taking a smaller sum of money”. These cases are distinguishable 
ftCMn the Bombay case * In which a defendent sought to prove thst by 
an agreement entered into beforehand the mortgagee had promised that 
if Rs. S(X> were paid to him he could give a discharge for the entire 
mortgage debt of Ks- 2000. It seems clear (although the matter was 
not put in that way by the Bombay Judges) that what the defendants 
pleaded would have been a novation of contract coming within S 62. 
The result of a promise dispensing in whole or part with the performance 
of 0 contract has been considered by the Privy Council.* It was held 
that the appellants, who had dispensed with the performance by the 
respondents of a certain promise, could not recover damages for the 
breach of a promise touching the performance of a thing they wholly 
dispensed with.* 

T How' far oral evidence is admissible :-“!n the present case the 
Court has to consider three provisions of lavv(l) S. 63, Contract Act, (2) 
S. 17, Registration Act, (3) S. 92, Ct 4, Evidence \ct The first of these 
shows that a creditor in India can remit the balance of a debt without 
any consideration. Where the debt Is a mortgage debt, it may be that a 
document in writing purjxirting to extinguish the mortgage is inadmissible 
in twidence under the Registration Act, bur the payment itsell cannot be 
inadmissible, and if a creditor agreed to take the payment as a complete 
discharge, that is, not only promises previously to the payment, to take 
it in mplete discharge but at the time of the payment gives a discharge, 
the question arises whether such a discharge Is an agreement within 
S-92, Cl. 4, Evidence Act There is no doubt that any agreemcnr 
w hich seeks to substitute terms different from those In the bond so as 
to enable the mortgagor to Insist on the working out of the obligations 
on the lines of the substituted terms would be inadmissible. Strictly, 
therefore, an agreement promising the debtor that he would be 
discharged If he makes a certain payment less than that Indicated on 
the mortgage bond is, standing alone, inadrabslblc to prove the 
discharge itself, both under S- 92 (4) and also otherwise, for such an 
agreement is without consideration. What S 63, Contract Act, 
permits is not an agreement to remit but an aauat remission. That is, 

1. Joi/onnatK v. Sfumkar, A. I. R. 1920 Bom. 115 : 54 I. C. 689 . 
44 Bom. 55 : 22 Bom. L. R. 39. 

2« CHttftna Mol Rom Noth, v. Moolchond Riim Bhagat, A. I R. 1928 
P. C 99 : 108 1. C 678 : 9 Uh. 510 : 55 h A. 154. 

3. Sago Rfli, V. Ramjee Singh, A. L R- 1942 Patna 105 : 8 B. R. 70 ; 
1961.C645. 
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when a ponion of the sum 1* paid, the creditor may aty '‘I do not 
want the re«. You need not pay any more’* This last thing is. therefore, 
the easence of the transaction. A discharge extinguising a debt ihoagh 
In receipt of a smaller sum than that strictly due is not an agreement 
substituting diflferent terms for the original terms which will govern 
the furthet working out of the obligation bur an extinction of the 
obligation Itself* Though such a discharge extinguishing a debt 
is generally effected by creditor on the importunity or chr request 
of the debtofSi still it cannot be said to amount to a contract 
which binds two persons and put them to further obligations 
Where there is nothing more to he done, the whole thing Is 
practically an act of grate on the part of the creditor The 
request of the debtor Is immaterial and in law it is not a case 
of consci'isus of two minds ending in a contract but merely a liberal 
acton the part of rlie creditor only. l>ookt*d at from this t>oint of view 
S 92 (4) does not touch any act of a creditor which extinguished a debt 
by taking a smaller sum of money. The view fuken in these Calcutta 
cascsl"* is subscribed and dissent is expressed from rhePomhay decision.® 
Where the act of the creditor does nor extinguish the debt but gives only 
better terms than before which have yet to be worked out, the principle 
does not help the debtor and S- 91 (4) prevents the admission of m u:ii an 
agreement dhc observations of the Privy Council* disapproving 
the Bombay decision •^shows that a remission of a debt under S. 6 i is not 
an agreement between two persons. It is really the act of one person 
discharging at his will and pleasure the obligation of another. T here i^ 
also the view of this Court* where it Is observed that the dlscharg.^ of a 
debt is differenr from extinguishment of a mortgage, though one niny he 
the result of the Other, 1 hereforc, the plea is admissible and. om e the 
plea is admissible, whether it Is actvially proved is merely a nvattAT of 
evidence on the facts appearing in a particular case. It has already ' hcen 

1 Mdhim Chandra Dry. v. Romdayat OuUa, A I R. 1926 Cal !70 : 

4'2 C. L, J. m : ^1 I* C 757 : 3(1 C W. N. ^71. 

2 Bhaba Sundari. v. Ram Kamol Dtttt, A. 1 R 1927 Cal, 27: 

44C.L).269:98 l.C*860 

3 Neeiomont Pamoick, v. Sukadava Bafuira, A. 1 R* 1920 Bom. 115(2): 

44 Bom. 55 : 54 I C- 689 : 22 Bom. L- R. 39 

4 Chhiinnd Mai Rom Nath. v. Moo/ Chand Ram Bharat,: A, I R. 

1928 P, C. 99 : 9 Uh. >10: 55 1. A* 154 : 5 O. W. N. 466 : 
26 A. L J- 603 : 30 B. L R* 837 : 47 C. L. J. 503 ; 32 C, W. N. 
738 : 29 P. L. R. 355:108 !. C, 678 : 55 M* L. )* 1 : 28 M. L W. 

25T 

5. AM* Sitaram. v, Trimbok Miinicipolity, 28 Bom. 66 : 5 Bom. k. R. 

689* 

6 Ramandthan Chettiar, v. SethuTom Modfge Rao, A* L R* 1928 Mad* 
3d2:27M.LW.47:107 Ua 808* 
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found, an a queadon office, chat there ia a complete diacharge of the debt. 
The extinction of the mortgage follow^ed the discharge of the debt^’ 

4 Effect of the section M's firm was aJiudicaced irtsolvcnt in 
I92ii* rho firm had borrowed a Urge sum ot money from a bank in 
192 1 and Ixad given co the bank nine hHixdts of the aggregate value ot 
Rt 2,^0,000 drawn by the firm oi H and accf.pted and endorsed by the 
lartcT firm- In 1924, the bank filed a suit agiinst the members of the 
joint Utnily firm of H to recover the amount due under the hundii either 
on the ground that the joint family firm was a partner in the insolvent 
firm or on the ground that it accepted tiie hundU in due course of 
business, I he Official Assignee was not made a party to the suit. Some 
of the detendants denicti chat the joint family was a partner in the 
insolvct>t firm, and seated that H personally was a partner therein, and 
tiiat he as sucii partner has accepted the hunJis. and therelorci the joint 
family was not liable, I ho suit endeil in a consent decree, which awarded 
tin* hank's claim against the ietcrKlant co the extent of Rs 1 , 0 '\ 000 , The 
bank next applied to the Glfidal Assignee for recognition of the 
remainder oi their claltn, vL . Rs 2,47.656- 1 he Official Assignee rejected 

the claim- 1 ielJ/ that the contention that the Official Assignee, who was 
:*t»t a party to the action, cannot cake advantage of the release even if the 
order iunotints to a release, is not sound because if the case be dealt 
under hnglish law, that would be so, because it is quire clear that in 
hnglish law a contract between A and H for the benefit of C, cannot be 
enforced oy ; it in ‘to inter aUu5 jcta* But the matter b not dealt with 
under hnglisti law bur under Indian law, and it seems that the cflcct of 
S 63, Contract Act. is not only to enable a promisee to release a debt aC 
the instance of a third parev, but also to enable the promisor—whose debt 
iiaJ been released ac the instance ot a third party—to take advantage of 
that release- i hat that was the imention of the Act seems to be shown 
by lUus. 3 wnich seems to recogniic the intention of the framers of the 
Act that the release need TK>t necmarily be made in favour of the person 
liable, b, 4; of the Act ctitnts out the same idea, because it provides that 
“when a promtseo accepts performance of the promise from a third 
person, he cannot afterwards enforce it against the promisor''. So that, 
it is clear that the Contract Act materially alters rhe provisions of English 
law as to accord and satisfaction and as to the right of a third party to 
take advantage of a release made for his benefit 7‘hereforc, In the case 
or this order, it the debt is released. It is open to the Ofiicial Assignee to 
take advantage of the release, although he was not a party to the action. 


1. Balamdara Noicket. v. Ranganatha Ayyar, A- 1 R. 1929 Mad. 794 : 

30 M. L, W. 293 : 53 Mad 127 : 58 M. L. J. 503 : 122 1. C. 641 

2. In r< (luiiistnal Bonk o/ WeHcm India, Lid, A* 1* R. 1931 Bom* 123 : 

32 B. L. R. 1656: 129 I. C. 890. 
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5. May extend die dme^* :*^Sccdon. 63 of Indian Coocract Act 
contains the Uw regarding extension of time for delivery. It U conceded, 
as was riiled In these two cascs^'* that this section does not entitle 
a promisee to extend time to his own advantage and that there must 
be an agreement or mutual understanding to waive * 

In the order of datCi the first authority is this.® That was a 
case of a breach of contract for the delivery of certain goods by 
a specified date, and at p. 413 of 37 Mad. Sir Charles White, the Chief 
Justice, says this: am unable to agree with the Subordinate 

Judge that the piaintifis are entitled to damages on this footing The 
Judge refers to S 63, Contract Act, which empowers a promisee to 
extend the time for the performance of the promise Of course it 
would have been open to the parties to extend the time by agreement, 
but there is no evidence of any consent by the defendant to any 
extension of the time and this is not a case in which it can be said 
that silence gives consent In my opinion, It is clear that S. 63 docs 
not entitle a promisee, for his own purposes and without the consent 
of the promisor to extend the time for performance which has been 
agreed to by the parties to rhe contract The view of the learned 
Subordinate Judge was that at the time the suit was instituted the 
contract of iZth May was a subsisting contract In support of this 
view reliance was placed strongly on the terms of S. 55, 
Contract Act. It was contended that under that section the contract 
was voidable at the option of the promisee, chat is the pUintifFs. and 
as they had not avoided the contract, they were entitled to treat it as a 
subsisting contract at the date of the institution of the suit. Now, in 
my opinion, S. 55 entitles a party to a contract, where time (as in this 
case) is of the essence of the contract, to say it he is sued upon the 
contract; ’*d'ime is ot the essence of this contract, you have failed to 
comply with the stipulation as to time, 1 repudiate the contract*’. It does 
not enable the promisee to say ; ‘I elect to keep alive this broken contract 
in the hopes that I may hereafter recover heavier damages for the breach 
of the contract than I should be entitled to recover at the rime of the 
breach of the contract*. It was also contended that the only 
way by which a promisor who had broken his stipulation as to time 
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. ' ' * 

Qouldl i^coceet fafaBwtf If <die prcwiMe did not avoid ^ ooaCauA, would 
he to give noeice that the cotittact watataneid. It Mcnit ahotedier 
unreatooable to place anr tuchobliption on a promiiee when excomentut 
the contract hat been Iwoken with refetence to a mattet which goes to 
the toot of the contract**- Then comet the next ceae* where Lord 
Dunedin deUveting the iudgment of the Board aars thlt (at p. fi90 of 
24 Bom* L R. >: *'Now apart from the tennt of the Indian Contract 
Act, the law it laid down in the cate ofTym.* Baron Martin tn that 
cate aaid “The tecixKi queetion it one of law, and it a mott important 
one—it arbei over and over again every day in the ordinary tranaactiona 
of mankind- It it thii; "There it a contra :c for the tale of goodt to be 
delivered, say. in }anaary or upon a day Ckl January. On the day before 
the delivery it to take place the vend n meett the vendee and aayt: ‘U 
is not convenient for me to deliver the goods. . . upon the day named, and 
I will be obliged if you will agree that the goods shall be delivered at a 
later period*, and the vendee assents ; or the vendee goes to the vendor, 
and says -• ‘It Is not convenient for me to receive the goods in January, 
or upon the day named, and wilt you agree that the delivery shall be 
postponed’, and the vendor assents ; the latter in the present cate, and 
the contention on the part of the defendants Is that this puts an end to 
the contract, and that the defendants are not bound to deliver upon the 
later day in my opinion, the contention is not well founded...It is 
Impossible to distinguish the case of the application ..coming from 
the vendors and one coming from the vendee” That opinion was 
affirmed in the Exchequer Chamber. 1 he effect of S. 55, Contract 
Act, abos'c quoted b. where the party having the option elects not to 
avoid, to put agreement after the original date on the tame footing as 
an agreement, as put by Baron Martin, Jutt before the original dace**. 
Be it observed chst what is said is that S. 55, Contract Act, is to 
put an agreement after the original dace on the aame footing as the 
agreement mentioned in the quoution In Baron Martin's Judgment. But 
It must be an agreement. Mere forbearance trom suing or giving a 
formal notice Is ncK enough. Then rames the third case.* The 
heaiLnote In that case Is as follows: "A party to a contract may, at the 
request of the other party, forbear from Insisting upon delivery at the 
contract time and allow time to be extended without Mndlng hlmsdf 
to do to, or may exprcatly contract for an extenaion of time, and claim 
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*■ . ' . ' , 

dkifBAfet for ncm^performaxice tt the actended time*** la Idi 
judfoiefit et p* 413 of 45 Bom. L. R* BUckwell /. teys this t **lt Is wdUl 
aMbllihcd thiC s petty to • contrect mey et the request of the other 
petty fotbeer from iitslstlng upon delivery et the contract time end me? 
etiow dme to be extended, without binding himself to do so« or mey 
expressly contrect for en extension of time, end chat he may claim 
demeges for non^pcrformencc et the extended time'’* But the first of 
those propositions, nemely, chec the other party may forbear from 
Insisting upon delivery et the contract time end may allow time 
to be extended without binding himself to do so, is not in accordance 
either with the Privy Council decision* or with the decision 
of the MedtM High Court, ^ If it means that damages for 
notvperfotmence ere to be claimed as at the extended time. In the 
presant case, the correspondence discloses negotiations and negotiations 
Implemented by threats conuined in some of the letters to the effect that 
If a new date satbfectory to the purchaser was not soon fixed, proceedings 
would ensue. Hence there was never any agreement to extend the 
time for the performance of the contract. It was further held that 
under S. 55, Contract Act, the promisee is given the option to avoid 
the contract where the promisor falls to perform the contract at the 
time fixed in the contract. It is open to the promisee not to exercise 
the option or exercise the option et any time, but it Is clear that the 
promisee cannot by the mere fact of not exercising the option change 
or alter the date of performance fixed under the contract Itself Under 
F.63, Contract Act, the promisee may make certain concessions to the 
promisor which are advantageous to the promisor, and one of them is 
that he may extend the time for such performance. But it is clear again that 
such an extension of dme cannot be a unilateral extension on the part of 
the prombee. It b only at the request of the prombor that the prombee 
may agree to extend the time of petformance and thereby bring about an 
agreement for extension of cicne Therefore, it is only as a result of the 
operation of S* 63, Contract act, that the time for the performance of the 
contract can be extended and that time can only be extended by an 
agreement anlved at between the prombor and the promisee Aa 
observed above^ on a perusal of the correspondence it b perfectly patent 
that the parties were never ad idem and no agreement was arrived at 
between th«n as to the extension time. It was contended that if there 
was one thing chat the correspondence showed it was chat both the partlea 
considered the contract alhre and subsisting If by chat expression is 
meant that the plaintiff had not exercised hb option under S. 55, 

h & Co, X rsnS^T ]R All 257 
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OBoMct Act>«» Put <« eQd[ «> dae coatniet. the eoanittlom b hi|t 
ihe men feet diet the cootmet wa« not pot tn «a 4 M, 4 idi not entefi the 
hitdiCT comeqtwnee that the time h» the perfortoeace o£ die contteet 
tree eutmnaticeUT mtended. Two cates were telted upon. One is the 
Mgmenr^ of Madeoj i- which It a vet? instruethre can. In that case 
the time for performance was Oaobn-Noeemher I9l J Aft« the time 
dapsed< nothiog fotther happened ; and In ]uly 1914, the pUtntlHh wrote 
to the defendants to arrange to take Immediate delivery of the balance 
92 hales and delivery was taken ; and Macleod ] held that the original 
contract had come to an end at the end of November 1913, and these 
deliveries were referable to separate transactions and not to the original 
contract Another case is this * Before Marten J., as he then was, the 
question did arise as to whether the time for the performance of the 
contract had been extended Orlginall? it was 28th February 1921, and 
Marten /. held that there wu an extension of time- Now if one looks at 
the Judgment of the learned Judge, it Is clear that he held as a fact that 
the representatives of the defendant and of the plaintiffs met several times 
and that the plaintiffs at the request of the defendant agreed to withhold 
delivery (see p. 1179 of 27 Bom. L. R.J. So there was a proposal and a 
definite acceptance; and on that the learned Judge came to the 
conclusion that there was an agreement to extend time. In the present 
case there was no agreement to extend time, that the date of the breach 
was iSth February 1941, that damages should be assessed as ofthatdate-* 


6 . Effect on extension of time:—A contract between the parties 
provided that the plaintiff should deliver to the defendant ccruin goods 
within a certain time, and that any dispute arising out of the contract 
should be referred to arbitration. The time for delivery was extended 
by the plaintiff, but a term was introduced about the inspection of the 
goods before delivery in the godowns of the plaintiff. Even after the 
expiry of the extended time, the plaintiff delivered and the detendant 
0 certain quantity of goods for the price of which this suit was 
brought. The defendant claimed to deduct a certain sum as damages, 
and he made this application that having regard to the arbitration clause 
In the original contract, the matter in difference might be referred to 
arbitration. The plaintiff stated that by the extecuion of the time for 
delivery, a new contract had been substituted and the original contract 
was no longer subsisting. Held,* that by the mere extension of time for 
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tlSB vemmm o* ma vok fAxouuiiiat o* a eowtAAct. I Cfc-tV’ 

d«l|r«nr«tbecoiicrtetdoei fi« nMemcIly become c new eortnauhm 
die iwMbec (ett eertebi ridici under S- 63i Cootrect Act* bi die 
preecnt eeie whm the new ertenKeaeat wu urteed et, there wee e 
term latrodueed about the Incpeoion of the goode before delivery in the 
godownoftheptolntlf. Tbet wm en endrelynew arteogement e new 
term which eubetentlilly altered the odier terms of the original agreement 
and by euch adiltion it seems that a new contract can be said to bawe 
resuiced'therefrom. Bat there is something further. There was nothing to 
show what the new agreement exactly was by which although the tbne for 
delivery had expired, the plaintifi delivered and the defendant took 
certain goods for the price of which this suit was brought: that a new 
contract had been made between the parties and the original arbitration 
ebiuse could not be enforced* 

7 . Bxtendon of rime for pmformance of a contract does not 
reqpibe consideration The question for determination depends upon 
the conitrucrion to be put upon section 6) which provides, among 
other cates for one like the present, of an agreement to emend the 
for the performance of a promise. Before considering the provisions 
of the section, it would tend to a clear comprritenslon of them if 
reference be made to the state of the English Law on the tubiecr. Under 
that law the rule, rigorously followed out, that every agreement, relating 
to the discharge of a contract, save the exception recognised in this 
English Cue' must, unless made under seal, be supported by consideration 
has not, at pointed out by Sic F. Pollock in his work on Contracts 
(sixth edition, page 177), been productive of very happy results. The 
teamed author attributes such results to the carrying out of a general 
principle beyond the bounds within which it is reasonably applicable *, or, 
in other words, to the doctrine of consideration, instead of governing the 
formation of contracts, being made to regulate and restrain their 
discharge also. Now the question arises whether the Indian Legblature 
Intended to perpetuate such an unsaclsfactory state of things in this 
country. It did not. In the Contract Act the doctrine of consideration 
wu not extended to the regulation and restraining of the discharge of 
a contract by agreement and that the Legislature laid down by aection 63 
X rule different from that of the English Law. In the first place, the 
language of the aection does not insist upon the presence of consideration 
in regard to the caaea mentioned therein. This view is fully confirmed 
by the Ulustracion (b) to the section The case put in that illustration, 
is that of a peraon entitled to a sum of money accepting a leas amount 
riian Is due to him. Now according to the case of Fcokes* which finally 
settled the law as to this matter in England, acceptance in full aatisfaction 
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cMtuat-' '. IH^r 

t dbdtx of • «atllcr •tm dMti dw aoMiunt due does aocoiwfMtM* 
ecMBptete dlM^erie of tH« debt, eventhoufheudt t dtedietfe would reiub: 
Iram die creditorKfmUaxly ■cceptingfomeartldle, other than moner, of leai 
pecuniary value. Bur the law laid down by the ttluatradiKi refetted to, 
i» the revme of the Engltoh rule. Now It behig thua clear chat tn the 
thove typical ln*taiKe,a perton b capable of l<«aUy binding hinuelf 
without fiOMideraclao to forego hb right to the differwice between the 
debt and the smalter aum accepted by him in fuU ditchage of hia debt 
and there being abtolutely nodilng in the lai^uage of aectkm 63 to 
bidlcate the recognition, with reference to the matter under diacuaBion, 
of any dbtinction between the different caaes, comprited in the aecrton, 
it follows that the neceaalty for any conaideratkm is dispensed alike 
in all the cases to which the section relates, including that of agreements 
to eatend the time for the performance of a promise. This conclusion 
is further strengthened by the purely artificial character of the reasoning 
by which English lodges have sought to prevent the rule, requiring 
consideration in cases like the present, operating tn practice unreasonably; 
as will be seen from the observations of Lord Denman, C- J., in the 
case of Suad' where he dissented from the case of Cuff* and laid 
down that it cannot be maintained, that although there was an agreed 
substitutiorj of other days rhan those originally specified, still the contract 
remained. In meeting an objection, based on the absence of consideration, 
to the view which was taken by him, the Chief Justice argued thus "Nor 
does any difficulty arise from the want of consideration for the plaintiff's 
agteement to consent to the change of days ; for the same coiuideracion 
which existed for the old agreement is imported into the new agreement 
which is substituted for it". The resort to such a fiction is obviated, 
by section 6V Here ft may be asked w'hether section 62, which also 
refers to cases of agreements relating to the discharge of contracts and 
the language of which at first sight may appear broad enough to include 
the cases falling under section 63, is consistent wkh the view taken 
above. From the mere fact that two sections were enacted on the 
subject, it must be taken that the legislature intended to draw a 
distinction between the set of cases comprised in section 62 and that 
in section 63. These sections, therefore, must be construed to ss not to 
overlap each ocher- This would be done by holding that agreements 
referred to in aectlon 62 are agreements which more or less affect the 
rl^ts of both parries under the contract discharged by such agreements; 
whilst those referred to in section 63 are such as affect the right of only 
one of the parties. The former case ex hypothec necessarily implies 
consideration which Is either the mutual renunciation of right or coupled 
svtdh it the mutual undertaking of f resh obligaclons or the renunciation 
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0f ic»m« tiglit on the one tide tnd the underttklt^ of tome obtigedoii on 
die other* that formt the contequetice of an agreement to readnd, 
iubstltuce or atcer. mentioned in section 61. It Is only when the agreement 
to dlichtfge affects the right of only one party* that consideration might 
be found wanting and there alone the Indian Law departs from the 
English Law« by making provision for every sach possible caae» In 
sealon 63, The rcautt is that the agreement set vjp by the defendant 
falls under section 63 is binding though without consideration*’ 

5. When coorideration b necessary :--The appellant relied upon 
this calc* but In that case It b pointed o.jt that the promise made by the 
judgment-debtof was conHiit'raiion, K^r j a promts? to pay only a part 
of what is legally due* can afford no consideration for any promise by 
the decree-holder. Appellant then relies on S 63, Contract Act, and 
contends that no consideration b accessary That is no doubt true tf the 
decteeholder has nctuallv tecnintci a portion of the debt due to him and 
not merely promised to remit it. Actual remission Is not completed until 
he accepts his part payment in full satisfaction see illustration (b) (c) (d) 
and <e) to the section. For an agreement to remit, consideration is 
necessary* ; Sec this previous case* of this Court in this connection 

It was contended that even if there was a subsequent agreement to 
remit interest due on the handnotc, that agreement is not enforceable as 
It la not supported by consideration and no oral evidence of that 
agreement can be adduced in view of the provisions of S. 9*, cl. (iv)* 
Evidence Act. For determination of this point. It Is necessary to avert to 
the provisions of S. 63, Coacracc Act* This section departs widely from 
(he English view on this point. 1 he promisee can discharge the promisor 
from his obligation to perform the contract without any consideration or 
fresh agreement. As was held by their Lordships of the Judicial 
Committee* under S. 63, Contract Act a promisee can effectually dispense 
with performance of a contract in whole or in part without either an 
agreement by the promisor or consideration for the dispensation, Their 
Lordships expressly disapprove:! of the view taken in this Bombay case* 
that the promisee can do the acts under S. 63 only if there be an 
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Jtprecniefit vmoiWtf the ptrtiei co thnt effect *llhc Uwt$ 
dF Ac «cttcw,** thus observed thei? Lordships# *‘doef not refer iso 
Miy such egreetnent aod ought not to be enUrged by eny impltestfam 
of Efiiglbh doctrines^ It wes further argued that S 65 does not 
contemptace a state of affairs which is prior to the actual performance 
of the contract. But this contention does not seem to be tenable- 
Illustration (a) attached to the section ItseU shows clearly that when 
the promisee* before the time for performance of the agreement has 
arrived chooses to dispense with all performance, such dispensation 
will be enough to discharge the promisor This is also borne out by 
the decision of the Judicial Committee mentioned above where the 
dispensation was given long before the time f»!fr dehvery arrived* ft may 
be that wmen there Is no actual remission but only an agreement to 
remit In future, such agreement would have to be supported by 
consideration. In the present case, however, there w'as an actual 
rembsion or disp;:nsation in respect of the obligation of the debtor to 
pay Interwt upon the loan, it was argued, therefore, that In a case 
like this when the remission is only of a part of the obligation created 
by the promissory note, the remission is not complete unless the 
unrcmitced pirt b actually perf rmed by the promisor and accepted 
by the promisee in full satisfaction of the debt. In suptxjrt of this 
contention, reliance was placed upon the following cases.The idea 
underlying some of these deebions seems to be that S. 63 is restricted 
to cases where by reason of the remission the whole contract is 
discharged and extirjgubhcd. If only a part of the obligation is 
dbeharged by a rembsion and the contract still subsbts, the working 
of the obligation vinder the contract would have to be made on terms 
different from those in the original agreement This would amount 
to a variation of the old contract or subtiiution of a new one In Its place* 
and in either case, it had to be supported by consideration When, 
however, the promliec at the time that he remits payment of a debt 
in part, accepts the untemiued portion in full satisfaction of the debt, 
the contract is wholly wiped out and here would be no question of tts 
being allowed to run on lines different from the old. In Ramosudmi’i 
case* the point was not discussed properly, but the proposition of law 
was sought to be sup^ned with reference to illustratlom (b), (c) and 
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Mticiiad to S. 63 Contnct Act* Bat linoC « •ound ▼!«* to take 
mlk daftrirsDetagaintctbecxiireMwortfai of the section. Secdoo63 
M k stuMis can be divided into three parts. The promisee is entitled 
under this sectioo to act in three different ways. In the drat place, he 
can dispense with or remit performance of a contract ekher wholly or 
to part, in the second place, he can, at his dkcretion, extend time for 
performance at the contract, and, thirdly, it Is open to him to accept 
any satisfaction which he considers proper. The only illustration 
bearing on Part. 1 is illustration (a) and that refen to a total, and not 
a partial dispenBation. Ulustrattons ib), (c) and id) all refer to the third 
or last clause of the section under which the acceptance of any 
substituted satisfaction putt an end to the contract. When the promisee 
accepts s sum leas than what is actually due in full sattsfactlon of hk 
claim, he really acts under clause (3) and it is necessary that there must 
be acceptance of something which discharges the entire contract- But 
Quito apart from accepting performance of less chan what is actually due 
the promisee Is entitled to act under clause (1) of the section referred to 
above and remit the performance of the contract either wholly or in 
part and if partial remission is not complete without the acceptance of 
the unremitted portion there would he no necessity to mention it 
scs»rstely; it would come clearly within cl (J) referred to above. It 
is open to the promisee to remit a portion of the obligation under S- 63, 
even though the obligation on the part of the promisor to perform the 
untemitted part still continues. That S. 63 does not contemplate an 
eotke extinction of contract is clear from cl. 12) mentioned above, 
which entitles the promisee to extend the time for perfotmance of 
the contract and although it amounts in substance to a variation 
of the old terms, yet, on the authority of the decision of the 
ludidal Committee* mentioned above, no fresh contraa is necessary 
for granting such indulgence- In Mg. Ph* it was laid down that a 
bare agreement to take less than what is due on a momentary claim 
without any actual payment being made or merely to give time for such 
payment it void without consideration. Section 63 does not overtide 
the necessity of consideration for an enforceable agreement and deals 
only with remission of performance. The decisions in the later Rangoon 
ewaes*'^ ate ptimarity baaed upon the view taken In this dedaion.* In 
the firat place, this declakm* was prior to the pronouncement of the 
Judicial Committee.* A distinction, as p^ted out already, may be 
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iB«fe banrMOM actinl walwt on ud • mete egncneot to temieta 
tatoK’ But die view cuioot be tubcrfliedi tbtt remtelon of e put 
eriduMit aecu^cmce of the teet would unount metelr to ui efteement to 
femir end not ectuel remiwton. All the three cleioei muit be reed 
eofether, end it must be held on the euthoritr of die pronouncement 
of die Judkiel Committee* that with regard to anf one of the ama 
contemplated by the aectfon. that is to say, either when there is a 
dispentatton or reminloo of the performance of the promise either 
wholly or in part, or when the promisee has granted an indulgence to 
die promisor by way of extending the time for performance, or when 
any other thing has been accepted as full satisfaction by the promisee, no 
agreement or freSh consideration is necessary, and it U open to the 
Ptombee by a unilateral act of grace on his part to absolve the promisor 
from performance of these obligations. In the present case, there was 
not merely an agreement to remit but there was actual remission or 
dispensation granted In respect of the obligation of the debtor to pay 
interest upon the money advanced. As this matter docs not rest on an 
agreement between the parties, but it is an one-sided act on the part of 
the promisee, S- 92 f4), Evidence Act, cannot be Invoked That clause 
forbids the adducing of evidence as to the existence of an oral agreement 
varying or modifying the terms of a written agreement, in this case the 
subsequent act of remission was not an agreement within the meaning 
of S. 2 (e). Contract Act. Moreover, section 63 uses the words "the 
petformsnee of the promise" without any qualification. On the face of 
the section, these words do not limit its operation only to the cases 
where the performance has already fallen due The words "dispense 
with" mean "relax", "give exemption from" "render needless", 
“do without", “annul binding force of". The word “remit" means 
“pardon", "re^in from exacting". The use of the words “dispense 
with or remit" makes the section compiehetulve enough to cover 
all the cases irrespective of the question whether “the performance 
of the promise" has or has not already fallen due. The words 
“wholly or in part" qualify the words “dispense with or remit*’ 
and clearly contemplates remission in part. Remission in part may have 
the effect of varying or subtracting from the terms of the original contract 
and may thus create some difficulty re^irdlng the question of its proof. 
The section contemplates only acts of remission and has nothing to do 
wkh “an agreement to remit”. The defence in the preaent case did not 
plead “any a greem ent w remit" but pleaded completed remissfaMu The 
fat part oi the section really provides for a form of extinguishment of an 
oMlgattoo by release of die promise or by gratuitous abandonment of it. 
By a contract the promitor places himself under a n obligation to perform 

1 . Chhwmflmol Rom Noth, v. Mooidutad Rom Bhagat, A. L R- 1928 

e.C.99i 10Bl.C.678tS5LA>154s9Uh.5ia 
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i1m ptoodw# He will tbo ticw • ri^t to iwfonn U wad msf tw*« 
ocher Tlidltti dependent on euch performencfe The promhce In • oMitnCt 
wiD heve eorre^ndlnf riidto end obltfUtaoi. The lectlon •uchodece 
the promhee to give up hh right to the per for mance either wholly or la 
part without, of oouree, affecting the right! of the promisor- The act 
of remlislon contemplated by the first part of the section It calculated 
to effect only the rights of the promisee and the cotrespondirtg obligation 
of the promisor and consequently there is nothing wrong In bs bdaf 
merely a gratuitous unilateral ace of the prombee.1 

9 No ncceesity for fresh consideration s — Under S. 61, Contram 
Act, no consvierstion it necessary for agreeing to forego a portion of rent 
payable* > vide the case of Ddvt'.* « 

Section 61 of the Contract Act was drafted with the definite obfect of 
making an alteration in the law from that which prevailed in England in 
regard to the doctrine of consideration- S. 61 does enable a defendant 
who has got a letter in his hands stating, “your accounts up to date 
either against you or your Company shall be recovered by me after two 
months from this date and, in the mean time, I shall compel you fot 
payment", to plead that although the letter is not supported by any 
consideration, it is nevertheless a binding extension of time and prevents 
any action being taken wtihln the period of credit given. There are two 
cases,*'* The first one is tn authority directly and clearly in point, and 
in the second one Mr. Justice Odgers while discussing S. 61, refers to the 
authority of other cates and says that there la an authority for saying 
that S. 61 “not only modifies but is in direct antagonism to the law in 
Bngland".* 

An agreement simply extending the time for performance of a contract 
to exempted under S- 61, Contract Act, from any requirement of 
consideration to support it.* 

It will be sufficient for the present to observe that when an agreement 
bes been made between the parties after the breach of a contract; It may 

>. JKendra Chandta Roy Chowdhwy, v. S. N. Bcnetjee, A. L R. 

1943 Cal. 181 j 15 R. C. 701; 47 C W. N. 79 : 76 C. U 1. 

I!5: L t. R. (19411 I Cal lOL : 206 I. C. 419. 

L P. B. Vtdaehatta Mudattar, v. Sew^mnwl Mtufok, A. L R. 

1915 Mad. 518 (2): 25 I. C 741. 16 M. L. T. 184- 

3 . Dii«is.v.CandasM«iiiiMudali.l9Mad.398 ;6M.L.).22a 

4, fC. M. P. It N. M,. V. P. T. PeniiMl Chatty, 42 M. L. ). 236 : 

67 1. C. 903 t 31 M. L T, 478 t 14 M. L. W. 6»t 

1921M. W. N. 861: A. 1. R 1922 Mad. 314 1 45 Mad. 18a 

5. Jugal Kiihafa.v.Clbasi ffrCon A. L R. 1927 AIL 451:25 A. L J. 

385 MOl L C 643149 AU. 599, 

6 , Muiefond. V. Tmadwmd, A L R. 1929 hfa«. 137 : 116 L C. 648. 
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tfiir ill viBir of tiM FHi^ Councfl ni&at* be ptope^ enfor c ed nwiar 
i. i3^ CiMKtMt Act. wbetbcr eudi ecreeaMm be wliit coneidcntlcmor 
aiik end that, iherdbre. it fa hardly a e c ai a iy to ineolee die eid of S. 62. 
Obneract Act * 

Ai polMed out til Ktbmal Owmdai^ tollowiug the dectsioo of the 
MryCoundl^ an agraemetic eactendiog time of payment under a contract 
fdb wkbln the purview of S. 6} and no freth contideration it neeenary 
for an agreement which foUe under the purview of S- 6i, Contract Act, 
and that for the purpose of enforcing it. h b hardly neeenary to invoke 
the ^ of & 61 cither Act.* 

The Uluttration (e) to S 63, Indian Contract Act, fully covets the 
present case. Here, too, the defendant made an arrangement with hb 
credUors, including the plalntifi, to pay chem a composition of six annas 
in the rupee upon chelr respective demands. rh<i defendant b further 
held to have offered the amount due to the plaintiff firm upon tbb 
arrangement but the general agent of the plaintiff firm, refuted to accept 
believing that the defendant had tome other property which he was 
concealing It b also proved that 33 other creditors of the defendant 
were paid according to thb settlement. The plaintiff firm, therefore, 
cannot now be allowed to resile from the agreement made by ic with the 
defenJint. TiiiK* two rjlinit*'^ relied upn the learned trial Judge, 
cannot now be held to be good law in view of the deebion of the Privy 
Council.* In thb case the judicial Committee overruled a decblon of the 
Bombay High Court* and observed as follows : "The language of the 
section fS- 6i, Contract ActJ does not refer to any such agreement and 
ought not to be enlarged by any implication of Englbh doctrines”. 
Commenting upon thb decblon of their Lordships of the Judlclai 
Committee, Sir Frederick Pollock and Sir Dinshaw KiuUa, the learned 

f. Chhiinna Mai Rim Nath, v- Moo'cHanJ Rum Ohagai, A- 1. R. 

1928 P. C. 99 ; 9 Uh. 510 : Si I. A. 15+ ; J2 C. W. N, 7 J« : 

108 L C. tin. 

2. Katumal Oevandos, v. .<esmmal Naraindas, A. I, R. 1929 Sind. 

153. 23 S. L. R. 29+ j U4 1. C. 97. 

3. Hiranaiid Khem Singli, v. Mir Slur Mahomed Khm, A. L R. 1930 

Sind 199: 123 I. C 225. 

4. Mmmg Pu, v. Mamg Po Thant, A. L R. 1928 Rans. 144: 110 L C 

612 16 Rauf. 191. 

5 . M. Smysnanqana Mmlf, v. LakikTnayya, A. 1, R. 1929 Mad. 79 : 

113 I- a 145. 

6. AbgjI Siunam Modoie, v. Tyfiuhok MiuMfiality, 28 Boot. 66 : 5 Btnp. 

L.R.68R. 
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CPAOMtMon o£the Gvotnct Act, Bdo. 6ofl931, p-MiL, ouduilw 
MUwlng obecnratlon. **In 190} the Court of Boodwr hdlid tfait 
e dhqpemetlon m remMoo under thi» eecdon Involm e promhcu 
ddined by S. 2 (b). Contnct Act, or, whet ts the Mune thing,ee agreement 
wftbin S. Z f e), so tbm *there must be a prt^oeal of the dispensation or 
rcmiasioa which Is accepted* In technical teems, diet the effect of dm 
section Is only to allow an accotd to be good without satisfaction- The 
Judicial Committee has now overruled this opinion (against which the 
present writers have continuously protested) in a few and derisive words: 
'The language of the section does not refer to any such agreement and 
otqtht n<^ to be enlarged by any implication of English doctrines’. "Thua 
the words of the section are construed according to their natural meaning, 
and a promisee esn discharge the promise not only without considersrion 
but without a new agreement. There ts nothing in the words of the 
section about promise, proposal, or acceptance; and we fail to see 
why any such matter ahould be imported, except on the asaumption 
diat the intention was to alter the English law of accord and 
attlsfactlon only by abrogating the requirement of consideration”. In a 
foot*note the learned Commentators pointed out thst this ruling of the 
Privy Council, CWimwmi Mai Ram Natli,1 had overruled the opinion of the 
Rangoon High Court* that if the remission wu in the form of an 
agreement it required a new consideration.* 


In Mating Pu* it was held that ** a bare agreement to take less than 
what Is due on a monetary claim (without any actual payment being 
made, or merely to give time for such payment, is void without 
contideradon. S. 63, Contract Act, doea not override the necessity or 
consideration for an enforceable agreement, and deals only with actual 
remission of performance", in view of this ruling the agreement 
ideaded by the appellants is void as being without consideration : see 
this Privy Council ruling.* The defence was that about seven days before 
the filing of this suit, the plaintiff agreed to take only Ra. 500 out 
of Ri« 5, 906*104) in satiifaction of all intercat due on the promisaory 
note up to that date, and to charge from'that date onwards, interest 
at the rate of half a rupee per cent per mensem (the interest was Ra 1 
per cent pet annum.)* 


1. Clihunna Mol Ram Nath, v, Mool Chand Ram Bhagat. A. I. R, 

1928 P. C. 99 .. IC8 1. C. 678 : 551 A. 154 : 9 Lah. 510 (P. C.) 

2. Dfl'gflM Lol, V. Softf Lai Sri Kiihan, A. L R. 1933 Oudh. 361 : 

■ 0 . pj, oiiw 


3. Mating V. Momg Po Thant, A. 1. R. 1928 Rang, 144: 1101.0 

612 : 6 Rang. 191. 

4. Jogmera v. Atumugam Cfutii, A. L R. 1918 P. C 

173 ! 48 I. C. 907:45 I. A. 195 : 43 Mad. 174 (P. C) 

Rw».A. LR. 1935 Rang. 
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la Mmw k deddbd tiuR % bare ••Mcaaoc eo adce 1 m d*ah 
wIiM kditt oa« OMmetarr ckka (widiout cay tctiMl piyment betait 
aude) or xacrdy to give time for each peyment, to void without 
co wrtdmt toa. but to viw of the eubeeqaeot iudgmeot of thek Lovdehipe 
of the Ptivy Coiaidl* k muet be hdd that the dectotoo to Mouni Pu't 
case,’ does not correctly imte the tew. to thto, raferrtogto S- 6), thdr 
Lotdehtpe aeld > ‘‘In Aht^ Shotom Modoic,* ]enktoe C. J. dealt 
wkh S bit and held that the promtoee to S' 61 can only do 
the acta, he to by that aection empowered to do, if there be an 
agreement u defined by S. 2 (e) amongat the parties to that efiect 
The learned Chief )ustlce to reported to have expressed himself thus ; 
“Therefore, we hold that, assuming chat there wu a legal resolution, and 
that it was communicated as alleged, still, inasmuch as a dispensation or 
remission under S. 6) requkes an agreement or contract, the resolution 
was of no legal effect since the provisions of S. 30. Bombay Act 2 of 
1834, have not been observed*. Wkh this, thek Lordships are n»wbif 
to agree- The language of the lecdon does not refer to any such 
agreement and ought not to be enlarged by any implication of En^h 
doctrines'*. Coruequently. it appears from thto decision* that a 
dispensation or a remission by a promtoee of the performance of the 
whole or any part of a promise made to him does not require to be 
supported by consideration, and there need not be a proposal of the 
dispensation or remission which is accepted. Hence, in view of the 
provisions of this section, R is entitled to take advantage of the remission 
by A of part performance of the contract contained in the promisaoty 
note, which remission is embodied in para 6 of the agreement, although 
he is not a party to that agreement, embodying the remission * 

10 Effect of release contingent on the happening of a future 
eventThe illustrations appended to section 63 are no doubt rm snt 
to which performance is dispensed with unconditionally. But the 
words of the section itself are wide enough to cover conditional releases 
and there to no reason to think that the Indian Legtolature contemplated 
a departure on thto point from the English law under which a release 
contingent on the happening of a future event to a good release. The 
point on which section 6) differs from the English law to that k does 
not requke c onsideratton to aupport a release while under the En glish 

1. Mdung Pu, V. Muung Pa Thant, A. I- R. 1928 Rang. 144-110 I C 
612 •- 6 Rang, 191- 

2- Chhannn Mof Ram Nath, v. Moot Chand Ram Bhagat, A. 1. R. 1928 

P. C. 99 i 103 I- C. 678.55 I. A. 154: 9 Uh. 510 (P. C) 

3- Ahng Sharam Modok, v. Trimbok MunictpnU^, 28 Bom. 66 • 5 Bom 

L R 689. 

4. A, K. A. C. T. A. L. CkeOyay. v. A. K. R. M. M. K. Rim. 1938 
R. L R.660 i 1801. C 6471 A. L R. 1939 Ain g. 84. 
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)gwtftUtN^ii^thouc coiwlderiClon Hi midbuii paaum wAm flu4tby 
•iilmttimemttndermt-’ SerthefellowittvcMcf**'' fnthii cocmccdoik 
ll, Rcmiision oft or diipcttriiii witbt pcf fo rg u nce:—It wu 
amended for thcdiefendhint Company thtt the plaintiff who acknowledged 
full tatlifaction of chepollcr monlei per voudier (Ex A> without tlalmioi 
intereat thireonf wat conclude from claiming It any longer. Admltteily, 
the defen Jane Company had not been Intimated about the plainciff*a 
claim for interest until Movember followings Thus the voucher (Ex. Ai 
which the defendant Company sent over to the plaintiff ready made, for 
her signature, could not have been preparevl with a view to 
get her claim for inccrcfc thereby concluded. Even If the claim for 
Interest was at that tlm? present to the mind of the plaintiff* 
there Is every UkeUhood that she left it In reserve and had been so 
advised But according to the agreement on b:half of the defendant 
Company, the pblnelff*s claim for interest was a complete after 
thought and was conceived much later, which makes the position 
worse, not better The onus was on the defendant Company to esrablisb 
that the plaintill had In pasting the voucher (Ex. A) signed off her claim 
for interest There is no evidence whatsoever to that effect and the 
voucher docs not by itself occasion any such inference. Reliance was 
placed upon S. 6 i, Contract Act, which however, carries the case no 
further in the absence of necessary data Moreover, interest claimed not 
biing h vUcue of any promise, the performance whereof could be 
dispensed with or remkeed, S. 6', can have no relevancy. It cannot be 
helJ, therefore, that the plaintiff's right to claim interest has been lost to 
her by reason of the voucher (£x A).* 

The law with regard to waiver In India is very different from the 
law in England In Englarul waiver is contractual and there must be an 
agreement to waive either supported by consideration or it must be by 
contract under seal* The only other kind of waiver known to English 
taw is the waiver which is based on an estoppel* In India the law with 
regard to waiver is to be found in S. 63 which entitles the promisee to 
dispense with or remit, wholly or In part, the performance of the 
promise made to him or entitles him to accept instead of chat promise 
any latbiaccion which he thinks fi% Their Lordships In the case of 

L Matheu Menry Abtaham, v The Lodge ‘"Gooi Will**, (i9IO) 34 Mad, 
156;7M.L,T.392 :Z0 M. L J. 383: WIO M, W.N. 191.* 
61.0*753* 

2, Davii, V* Cundaiomi Mudefl, 15 Mad. 398* 

3 Manohar KoyttI, v* Thaku? Da$ Noikar, 15 Cal. 319. 

4* Naoicift N. ThoonfW, v* ICnti Sid ck Mirtd, 20 Bom, 636 (644)- 
5. Wesiem India Life t^suwee Co, L»d, v. Ml SiubM, A* L R, 1944 
Nag, 122:1944 N.L.J.147:LUR, 1944 Nag, 3271 216 tC 
ZS. 
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fJtowMM BMJk,* wltite dniwlQK a distinction between estoppel end webwr. 
point out diet welm' b cootreotual anl that It mar constitute a cause 
of actknt i It is an agreement to release or not to assmt a rlg^t This 
particular observatloa of dteirs b an oblut because the decbion oltlmatdy 
turns on the question of estoppel Their Lordships completel? 
owerhxdeed S. 63 and also their earlier decision. * In thit decbion thete 
Lordships strongly dissented from the observation of Sit Lawrence 
Jenkins, C.)., in the case of Abaji Sitarim* where the learned Chief 
justice took the view that a dispensation or remission under S 63 
Involved an agreement as de&n:i by S 2 , sub-s. (e). Contract Act. 
Dealing with thb view of the learned Chuf Justice, their Lordshitn of the 
Privy Council at p> 163 of 55 L A. says “The language of the section dom 
not refer to any such agreement and ought not to be enlarged by any 
Implication of English doctrines". Now, In order to constitute a waiver 
or a dbpeniatlon of a promise under S 63, neither consideration nor an 
agreement b necessary. Refer to the case of Aiiandwrn ^ where time 
could not be extended by the promisee under S 63, by a unilateral act of 
h'i, and in order to extend time there must be an agreement between the 
promisor and the promisee- S. 63 provides that the ptombee may make 
certain concessions to the promisor which are advantageous to the 
promisor, and one of these concessions b the extension of time for the 
performance of the contract; but time can only be extended provided the 
promisor wants, it, and when he applies for the extension of time and 
the prombee agrees to it, an agreement b formed. It would be no 
advantage to the prombor if the promlaee unilaterally extended the 
time and altered the date of the performance of the contract and, 
therefore, elso the date of the breach at his own sweet will. Thb b 
the reasoning of the judgment in the csie of Anandrom* and it doea 
DOC follow from that judgment that every dbpensation made by tlse 
prombee under S 63 necenatUy requirea an agreement between the 
prombor and the prombee The very illustrations to the section, which 
thoo^they cannot control the language of the aectlon are certainly 
a good guide as to Its construction, clearly show that no agreement b 
tacccasary for the purpose of attracting the application of a. 63. Now, 
arbh tepid to the facta in d\b case and whether the defendants have 
•ueceeded In making out a case of dbpensation by the buyer of the 
o M lg arte n of the aeller to tender to him the policy of insurance, tlie 

1. Oowsoni Bonk, v. Nippon Menltwa, A. 1. R. 1035 P. C. 79 ■. 
13 Rang 256 ; 621. A. 100 : 155 1. C. 1 : 37 Bom. L. R. 544. 

t Chkunna Mti-Ram Hath, v. Mo(d Chand-Ram Bhafat, A. I. R. 1928 
p. C. 99 :9 Uh. 5l0 s 55 L A. I5»; 108 I. C. 678. 

3. Akoji Smam, v. Ttrimbak Mtmkipdky, 28 Bom. 66- 

4. AMRdMm, y. Bheia Ram, A- 1- R. 1946 Bom. 1 : 47 Bom. L. R. 

719 12211. C. 337. 



•teoflUMt 6cc rdled on to tl«t thoo^ Uito document wm toidcwi «“ 
iK April 1942, die plrintUb M nothtef dll 14th April 1942, vhm 
tint merely ol^eeted W the imuffidency of the emoont coveted by ^ 
pc^. end It wM only when the jult w« filed that they objected to rite 
fonn <ri the policy- According to the defendente, ihto conduct to 
tememount to the eecepaoce by the buyer of the certificate of ineutmnee 
in place of the proper policy of faifuraoce to which he war entitled under 
die contract- Now although an agreement may not be necewary under 
S.65,lttocleariihatapromiiec can only dtopenae with the performanec 
of the promtoe by a voluntary conacloua act- It muat be an aiftnnatlv* 
act on hto part- A mere omtoaion to amert hto rights or insist upon hh 
ril^ta cannot amount to a dispensation within the meaning of S. 61- Even 
neidllience to assett hto righu, although it might In certain cases result 
In an estoppel, cannot possibly amount to a dispensation within the 
meaning of die section. Mow it it dear on the correspondence that 
right up to 25th March 1942, the plaintiffs were insisting upon an 
Insurance policy and an invoice. When the certificate of insurance wu 
sent to the plainrift on 1st AptU 1942, til that they did wm 
diac they did not return it nor did they say anything about it They 
did not even pursue the contentt of the certificste Now there 
is no evidence thtt any time between 1st April 1^42, and 14th April 
1942, the plaintifis knew that the certificate wm defective or that 
they* had applied their mind to It That by Itself cannot lead the 
Court to hold that the plaintiffs had voluntarily riven up their 
rights to obtain the proper documents. It would be placing an 
intolerable burden upon every promisee tt the Courts were lightly 
to tafer from his omission or negligence thst he hsd given up a valuable 
ririit under S 63. The position is the same with regard to not caking 
ol^eetton to the form of the certificate till the suit was filed because U 
may be that the lepri advtoera of the plalntlffi did not realise that 
pwtkular ddfect tUl the ault came to be filed. That again does not 
s conscious voluntary act on the part of the plaintiffs to give 
up their rights to have a policy in the proper form There was, therefore, 
no waiver or no dtopenaation under S. 63 u contended for by the 
defendaott. ’ 

12. Wban nmiasioa la valid t—if the agreement to treated merriy 
■a a promtoe to temit a portion of rite rents under S. 63 Contract Act, it 
aftoet the rai« whldi fell due aftn the plalndfF tevdeedbto 
p fiyrtiM, to remit a portion of the rent. That a promtoe to ramtt 
madt merely out of grace and not out of any legal obllgarion doea 
not aftwt the right of riic obligM to enforce hto legal righta aa icptda 

1, Phaaaia Milli, Ltd. v- M- H. Diathaui 9 Co, A- 1. R. 1946 Bom. 

4fi9(48B>L.BU3U. 
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ptymenlt due €o him id future hit been heldi in thete cwo catei'*^* 
which thould be followed.* 

It it true that under S. 63, Contract Act, it is open to a procniaee 
to remit hit claim In whole or part even without consideration* But 
when a person, who is on the verge of insolvency, purports to make a 
remission, the validity of chat remiaaion as against the Offidsl Receiver 
cannot be determined merely with reference to S. 65. Contract Act. 
If the remission was one without consideration, it will obviously be 
inoperative as against the Of&cial Receiver according to the principle 
of S. 53. Provincial Insolvency Act. ^ 

13 When the relinquishment ia valid According to the 
Mahomedan Law it is well established chat the character of the 
obligation to pay the dower is a debt. The momenc the dowser is 
settled it is enforceable as a debt. The dower becomes the property of 
the wife by the mere contract and she may, therefore, deal with or 
dispose of ic before taking possession of the same ; Shams Charan 
Sircar*8 Mahomedan Law, Tagore Lecture (187'^)* p. 36l . The dower 
is the right of the woman solely, and hence it is that she is empow'cred 
CO give it up or relinquish it in the continuance of the contract; Hamilton's 
Hedaya^ Book 2, Ch^ 3, p. 4 >. As the debt is enforceable under the 
Contract Act, it can also be released under S. 63, Contract Act. but the 
q lestion b whether the remission which is said to have been made 
in this case can be considered as binding upon the lady and irrevocable. 
Now, in all such cases free assent must be established. It might be 
shown that the lady voluntarily and deliberately gave up her right It is 
quite true chat members of the family to which she belonged knew 
the precept in the KToran, if It can be so called; and she abo knew 
instances in her own family where dower had been given up and chat it 
was looked upon as a meritorious act But she was overwhelmed with 
grief at the time the body was just about to be removed for burial and 
that very near relatives spoke to her about its being a meritorious act. 
She wu surrounded by female relatives and ic is very natural that under 
chose circumstances a very young woman was led to say something 
which w'ts understood as a relinquishment of her dower debt, without 
having considered the matter from her personal point of view and 

L Radhd Raman ChowdKury, v. Bhowani Prosad Bhowmik, 8 L C- 790. 

2 KdrompoUt Unnikutup, v Thekku Victii MathofokutU, Z6 Mad. 193. 

3. Subbafoya Aiyau v. KoianJavelu Mudali, A. L R. I9t5 Mad. 

1144 12) : 26 1. C. 958. 

4. Sri Vuppalapaty Venkmappala Naraiim/iaraju Oaru, v. Official 

Rsoehrer, East Godavari Rcdahmimdry, A. 1 R 1940 Mad. 737 
1940 M, W. N 495 
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utidar • iudden emodoml tmpulie. Oraimitincet of thli chmncGer 
hmve impelled Hindu women to peifbrm the satL If a document had 
been given by tbte lady at that dme^relinquiahing her right! in favour 
of the heir, It would have been looked upon with dkfavour and 
an alleged verbal relinquiahfnent under auch circumatances om^t 
not CO be favoured* There t» nothing in the Mahomedan Law chat 
iuch relinqutahmenc, to be valid, mutt take place immediately after 
the huaband’i death. She can relinquish it at any dme. It can be 
remitted in favour of the heir after the hatband*! death. No consideration 
seems to be needed for such relinquishmenti but what the point to 
consider is whether she had the opportunity of considering the matter 
when it is said she gave up her claim. She was in the presence of death 
and in great mental distress. !rhe had no time for freedom of thought 
and action. It is also conceded chat free aasent mutt be eatablished That 
is a question irrespective of Mahomedan law. Moreover, she was 
prompted and was not a free agent at the time. She was not in a 
postcion CO exercise and deliberate iudgmenc and Influence wu 
exercised which she was not in a poj^ition to overcome. It is immaterial 
that she was influenced by her mother and sister* Under those 

circumstances the alleged rellnquish.^ent was not valid. She has been 
married again and it may be that sh(,\:>nas been influenced by her present 
husband to make the claim, but it is a^ legal debt which was due to her 
and which is not time barred. She is in possession of some of the 
husband’s immoveabte properties. That debt, according to the 
Mahomedan taw, is a Hen upon the property in her possession.’ 

14. Proof of discharge : - Under S. 63, Contract Act, the debtor 
could show how the mortgage was discharged* Waiver may be evidenced 
by conduct inconsistent with the continuance of the rights waived. Vide, 
the case of Shyama Chatan SAandal^ and there was nothing to prevent a 
discharge by acceptance of something in lieu of the performance of the 
contract. The original contract remained, but what can be a breach of 
it Is treated as if there had been no breach.* 

15. Eaaeoce of accord and aatlafaction t-*lf a person sends a sum 
of money on the terms chat it is to be taken, if at all, in satisfaction of a 
larger claim and if the money is kept, it is a question of fact as to the 
terms upon which it is so kept. Accord and aadsfaction Imply an 
agreement to take the money in satisfaction of the claim in respect of 
which it is sent, if accord is a question of agreement, there must be 
either two minds agreeing or one of the two petaons aedng in auch a 
way as to induce the ocher to think that the money Is taken in 

1. Nufunnesiu Kkanum, v. MtskomnuMl Sakns, A. L R. 1920 CaL 

465 :47 Cal 537 : 31 C* L. J. 14: 24 C- W. N* 335 : 56 L C. 8. 

2, SK>stna Oumm MonduL v. Hetnt MdUoa, 26 Cal* 160. 

3* V. U4nidfam, A. i R. 1919 Nag. 18 : 64 L C. 461. 
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•sdrficttei of the dilm tad to ctute him to tct upon chtt view, la 
either ctse* it it t quetdon of fact Both on authority and pHndple, 
therefore, it it clear that the mere fact chat the plaintiffs retained the 
cheque and cashed it cannot be a conclusive unroof in law that they had 
agreed to accept the amourtf on the condition offered by the defendants ^ 


64. When a person at whose option a contract is voidable 
Coofcqaencesofnwmioa rcscinds it, the Other party thereto need not 
of Toukbie coQUKt. perform any promise therein contained in 

which he is promisor. The party rescin ! ng u voidable contract 
shall, if he have received any beneht t icreunder from another 
party to such contract, restore such benefit, so far as may be, to 
the person from whom it was received. 


S>nop5is. 


]. Scope. 

2. The words “person" and the 
“party". 

3. Meaning of the term ‘benefits 
under the contract^ 

3. Meaning of words 'benefit' 
and 'advantage* in Sa 64 
6l 65. 


5- '‘To restore such benefit” 

6 Earnest money. 

7. Effect of benefit received by 
minor. 

8^ Effect of rescission of 
voidable contract. 

9. When a purchaser is entitled 
to redeem. 


I. "^cope -In the case of Mokoti Bfhi* it was held that a contract 
entered into by an infant is not only voidable but void, and that sections 
64 and 65 of the <'^onrract Act, which axe based on. there being a 
Contract Act which are based on, there being a contract between 
competent parties, arc not applicable to a case where there is not and 
could not have been any contract at all ® 


A pleader paid pre-emption money out of his own pocket for his 
minor client and claimed the pre-empted property on the ground of its 
sale to him by the minor's next friend, which was neither proved nor 
valid. Ail that the pleader can ask under S. 65 Is a simple money-decree 
at the most without any lien on the property, as Ss. 64, 68, and 70 do 
not apply in such a case.* 


1. Basdeo Ram Smip. v. Firm Ditsukharai Scwjk Ram, A. I. R. 1922 

AIL 461 ; 20 A. L J. 717 : 44 All. 718 : 68 L C. 783. 

2. Mohofi Bibi, v. Dhromodai Ohose, 30 Cal. 539. 

3. Konua Prasad, v. Shoo Gopol Lol, 0904) 26 All- 342 ‘ 24 A. W. N. 

4L 

4. Chanda Smgfi. v. Horhons SngH, A. L R. 1915 Lah. 336: 

12 P. L R. 1916 :108 P. W. R. 1915 . 301. C 513. 
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In a Madras cttcl it has been Held that a i>eram who **put§ an end to” 
a contract tinder S. J9, Contract Act, ia “the party rescinding a voidable 
contract” for the purposes of S. 64 of that enactment, and. having regard 
to the wide significance given to the term ‘voidable* by S. 2 (l*. and by 
Us use in Ss. 53, 55, 64 and 66 with reference to contracts which are not 
necessarily defective in origin, it U difficult to question the soundness 
of that decision. That being so, it is not easy to see how fhe advance 
of a substantial sum in part payment of purchase money, though also 
described as a deposit by way of earnest, is to be excluded from the 
operation of S. 64. The case for excluding it was strongly put by 
Willis. in another Madras case^ hut It Is manifest that the learned 
judge assumed that the Legislature responsible for the Indian Contract 
Act must have acceptcil the Finglish case-law and intended to exclude 
deposits hy way of earnest from the purview of S. fil of the Contract 
Act.* 

Section 64 will apply in the case of a contract which Is voidable even 
by reason of bresch under S. 39 and not only to contracts voidable under 
S- 19. The provisions in question cannot mean that the person rescinding 
a contract mast restore all that he Kh received under it, irrespective of 
what he has given under It The reasonable view is that he may bo 
made to restore any balance of advantages received under the contract 
which can clearly be separated off from the advantage for which 
consideration has been given by hlm^ Cf* Illustration (e) under S. 6S of 
the Contract Act.^ 

In Sinaya PiMai* It was held that an alienation made by a 
guardian appointed by Court, without the sanction of the Court, was 
held to be valid and binding bn the minor as he had undoubtedly rcct ivevi 
benefit In accordance with the principle laid down in S. 64 of the Indian 
Contract Act* Other cases in support of this decision are in which 
suits brought against receivers are held to be maintsinahle although the 
leave of the Court had not previously been obtained, such as the case of 
Ammukuthy,^ In another case‘s an injunction had been granted against 

1. SubKi Raw, V. Deis* Shetii. IS Mad. 12^. 

2. Nutria Iyer, v. Appavu Padayuchi, 35 Mad. 5?S ; i I U4l. 

\ Baflabhdrts V. Puiitaji, A. I. R. 1916 Nag. !04 ; ;)S I. C. : 

12 N. L R. 177. 

4. Mumtut Aii Khan^ v, Aiurful Rahman Sheikh, A- 1. R. 1922 Oudh- 

2591 25 O. C. 169 : 69 1. C. 7S9: 10 O. L J. 15<. 

5. Sinuya Pillai, v. Munisomt Ayyan, (1899) 22 Mad. 289 : 9 M, I • J. 

64. 

6m Atnmuktttky, v. Manusdktaman, A* I. R. 1920 Mad. 709 : 43 Mad# 

793 : 12 M. L W. 131 : 59 L C. 568. 

?• Putfuikkal Edom, v- Mahuileva Pottor, A- 1. R. 1919 Mad* 772 : 
47 I C 778 : 35 M. L. J. 96. 
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a fcdnuHOT rwtrtWng hton apparetttiy from borrowing laoner 
Notwithstanding this iniunction, he harrowed money and it w« h<dd 
that because the Joan was contraaed for tanoad purposes it was birkdittg 
on t he wwad properties The reason for that decision is that the effect 
of the iniunction was merely what is laid down in the Civil Procedure 
Code and that, ihetefote, it could not be held that when money was 
borrowed and utilised for the benefit of tarwaJ. the tatwad would not be 
liable. Thus, where there is no evidence to show either thst the money 
borrowed was spent on lavathi purposes or that there was stich a lack 
of lavathi money that it was necessary to borrow, the mere fact that It 
was borrowed by kamavan for expenses of tavathi, does not render the 
laruod property liable and in these circumstances it must be held that 
S. 61 is inapplicable ' 

Section 64 of the Indian Contract Act has nothing to do with the 
question of a charge as contemplated by the T ransfer of Property Act.* 

An insolvent, N. was indebted to .A, P was indebted to insolvent. 
Under arrangement between them, P made payments to A. Official 
Receiver who was appointwl in insolvency successfully attacked this 
arrangement as being collusive and amounting to fraudulent preference. 

P sued A for return of the amounts, field.® that an arrangement which 
amounts to fraudulent preference is not one that is void as between the 
parties, in the sense in which that term is used in S. 65, Contract Act. 
Bsit that seerton relates to a case where an agreement is discovered to be 
void, rherefore, the case docs not really fall under S 65, Contract Act. 
If anything, reliance shotild be placed only on S. 64 which deals with 
rights arisinc our ot the avoidance of a voidable contract- But section 64 
provides tor repayment only by the person at whose option the contract 
is rescinded. Here, the Official Receiver alone who rescinded the 
contract could call in aid either the principle of S- 64 or that of S- 65, 
Contract Act. 

1. The words '‘person” and the “party” Section 64 speaks of 
the terms “person” and the “party”, and they must be regarded at 
Interchangeable terms. The term "person” In S. 64 means such a person 
as is referred to in S- 11, thst is to say. a person competent to contract 
who is of the age of maiority according to the law to which he is subiect, 
and it would be an extraordinary result to hold that this aection applies 
to the cue of a minor.* 

1* R. Romowidhyar, v. T. Krfshnan Noir, A-1. R. 1926 Mad. 398 : 
23 M. L. W. 186 : 93 1. C. 20. 

2. Pomuimnuil, v. Pichai Thewan, A. 1- R. 1927 Mad. 204 : 52 M L-) 

33 : 24 M. 1. W. 826; 99 L C. 687. 

X Sivagami Aehi, v. P. S. Sufiromania Cfuuiar, A. 1. R. l‘>36 Mad. 

978 : 1936 M. W. N. 897 : 44 M. L. J. 722. 

4. Brofiww Dhu, V. DKormo Dos Ghou. (1898) 26 CaL 381; 3 C.W.N. 
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3. hiMMihig of Che um "henefite under the comrect:^ t-—The term 
*bcnefiu under the contract' eatendt only to the money paid as 
consideration and not to the improvetaeocs effected by a usufructuary 
mortgagee Benefit received under the voidable contract is what the 
party reacinding it actually received under the contract. * 

4. Meaning of words ‘^benefit*^ and '^advantage*' in Sak 64 and 
65:—Sections 61 and 65 do not refer by the words "benefit*' and 
"advantage" to any question of profit** or "clear profit"* nor does it 
matter what the party receiving the money may have done with it. To 
say that it has been spent for the purix>set of the contract is wholly 
immaterial in such a case os the present. It means only that it has been 
spent to enable the party receiving it to perform his part of the contract 
—in other worda. for his own purposes.* 

5. ^*To retcore tuch benefit*’ When a person agrees to advance 
moneys to another from time to time up to a certain limU with the object 
of financing a litigation by the latter, but fails or refuses to pay the full 
amount, he is, nevertheless, entitled, under S 64. Contract Act. to a 
refund of it, even chough he did not perform the whole of his part of the 
contract, see the following two decisions* * in this connection. These 
two decisions^''* and the citations from Leake on Contracts all relate 
CO cases where the performance of the contract in its entirety is rendered 
impossible by the breich of a single condition For example, the case 
of the painting of a picture or the building or a house entrusted to a 
person may become unenforceable if there is a breach In the course 
of the performance of the contract. The reference to solicitors' contracts 
is not in point, because, as is pointed out on p. 58 of Leake on Contracts, 
under the English law the solicitor can in equity claim payment for 
work done pro roca. Therefore, an agreement to advance money from 
time to time bears no analogy to cases of painting or building contracts'’. 

1. Bechu, V. Bhabhuii PrasaM A 1. K 1931 All 201 . 124 1, C, 73! : 
1931 A* L I. 51 : 52 All. 8U. 

Z. Muralidhuf Cluitiefjec, v, Irvternotional Film Co, Ltd, A. 1, R. 1943 
P C- 34 : 47 C. W. N 497 : 206 I C. I : 9 B- R* 287 ; 
56 M. L. W. 283 : 70 L A- 35 . 1943 A- L. J. 38? : 1943-2 

M. 1. I. 369 : I L R. 1943 K. F. C. 30 : 1943 M. W. N. 744: 

46 B L R. 178. 

3. Chokotingom Mudofior, v. Mahomed Sheriff Saheh, 17 I. C. 894 

4. H. Dahhi 9 Co, v. Lee, (1916) 1 K. B. 566. 

5* Undeniood, v« Leuds, (1894} 2 Q B 306 : 64 L* Q. B* 60. 

6. Sumpeer. v. Hodges. (1898) I Q. B, 673 : 67 L. J. Q. B. 545. 

7. pMSOpoti VenhotapothiralM Caru, v. Votiaviayo Venkata Subhadraj' 

yamma logopati, A. L R* 1919 Mad. 718 :47 L C 563. 



A ptrCf to * contnict of mtrrliie having accepcod caah and 
repudlatad che marriage* HcU/ that he U bound to return whit he 
haa taken. 

^hen peraon afiected by such a voidable tranaacdon seeks to avoid 
its consequence, he is in the position of a person who seeks equity and 
must do equity. Thus, not only can he not ignore the transaction but 
he must offer to reimburse the prior transferee whose money has 
benefited the> transferor.*' In support of this proposition reference 
may be made to the following decisions * * 

A sale executed for recovering share of Inheritance was set aside 
on the ground of undue influence. Held,• that the vendees arc entitled 
to compensation, the measure of which would be the expenditure which 
they incurred on behalf of che vendor in recovering his share in the 
inheritance There is this authority^ in support of it. 

One K dedicated certain properties to a koitolai whereby he instituted 
himself as the first trustee and provisions for the succeeding trustee were 
made in the deed ; one of such provisions was '‘Neither myself nor the 
managing members of the charity who shall be conducting the charity 
shall have any right to alienate the same in any manner. Should any 
such alienation be made it shall not be valid. But myself ttwl those 
chat succeed me as managing members shall have the right to sell the 
same only if other properties of value equivalent to these charity 
properties arc available and it the income out of such ocher properties is 
likely to exceed that of his property ; and to buy with the sale proceeds 
such ocher properties for che above chiriry’^ Of his successors one 
alienaced, without any necessity, some of the trust properties to a 
third person who had notice of the trust and the terms of the trust deed 
and later on executed a sale deed thereby conveying his private property 
to himself as a trustee. A suit by che succeeding trustee was brought to 

1. Motimra I'tasad SingA, v. >aCya Naram Prasad Sahi, 65 I. C. 

2. Duijendra Mohun Sarrna, v. Manotama Dasif A. 1 R. 1922 Cal. 

I'.O : 36 C. L. J. 326 ; 49 Cal, 911 ; 28 C. W. N 57 : 70 I. C. 

99U. 

3. Eastern Mortgage & Agenc^r Co-, v. Kebati Kumar Roy, 3 C* L. J. 

260 . 

4. Hemchandfo, v. Mohan Lolit, 16 C. L. ]. 537 1 14 1. C. 515 : 

16 C. W. N. 715, 

5. Moiharam Das, v. Ahmed Hioiom, A I. R 1917 Cal. 235 ; 

21C W. N.63: 371.C. 380. 

6. ParWm, V. Punu, A. I R. 1927 Oudh. 92 : I Luck. 144 ; 13 O. L ). 
42; 30. W. N. 260:951.0.995. 

Mokhom Smgh, v. Rohih Sup Singh, (1893) IS All. 352 20 LA. 
l27:6S«r. 327 <P. C) 
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•cc tfftdc the tbenAtloo* Held,* that it hii not been $hown chat there 
wea^any juattfyina oeceMity* But apart from that defendant 1 (alienee) 
haa Co show that the conditions which are required by the deed of uust 
to validate the transaction exist. This is not merely a case where a mere 
representation U sufficient and a bonafide belief in the representation 
would validate the sale* there being no duty on the part of the purchaser 
to see to the application of the money* The case goes here much further. 
The trustee instead of getting the money from the purchaser allowed him 
CO mortgage to him every property sold and it is not a thing which is 
contemplated by the trust deed. Moreover, the trustee instead of 
purchasing other properties has conveyed his own properties to himself and 
the law is clear that a trustee cannot do so* He cannot buy the properties 
of the crust himself and he cannot tell any of his properties to the trust, 
the mischief in both the cases being the likelihood of a conflict between 
his interest and his duties as a trustee. The law docs not go Into the 
question whether the transaction is beneficial or not. Reference in this 
connection may be made to these cases^'^ and also C’odfrey on Trust, 
p* 324, 4th Edition* For these reasons the sale by the trustee to defendant 
1 of trust properties is invalid. Hence when the sale is set aside and if 
the purchage money or any portion thereof has been paid by defendant I, 
he U entitled to get back the same from the trustee and he being dead he 
can recover the same from his legal representatives. 

Money was borrowed by the ot an iUom by execution ol a 

iumom to meet the expenses of the marriage of a female member of the 
illom. It was utilized for the purpose. Subsequently a member of the 
iUom who did not join in the execudon of the konorn, although all the 
other adult members for the time being did, instituted a suit Impeaching 
the alienation relying on a karar in the tllam executed by all the members 
of the Atom conuining a clause that no debt shall be incurred except with 
the cotMcnt of all the adult members for the time being and that if any 
charges were created without the concurrence of all such members they 
shall not be valid* Held,^ char as every member of the illom including the 
plaintifi had the benefit of the money the transaction would not be set 
■aide unconditionally but only on the condition that the I'Uom or its 

1. K. Swarmiuidia Aiyar, v. Jambukeswaraswami Temple, A* I. R. 1930 

Mad. 37*' : 117 1. C. 139 
i Wright, V. Mpffim. (1926) A. C. 788. 

3. Peaty MoKon Mukenec, v. Monohat Makerjee, A. !• R- 1922 P. C. 

235: 30 M. UT. 24: 26C. W. N, 133 :48 I. A. 258 : 48 Cal. 

1019: 19 A. L. J. 773: 2> B. L R. 913:34 C. L J. 86. 
41 M. L ). 68; 14 M.L. W. 104 ; 1921 M. W. N. 554. 
2 P. L T. 725 : 62 I C. 76. 

4. MmidakatK Madm, v. Oialons lUath Sardtaran hiambudripad, .A. L R. 

1932 Mad. 303; 35 M. L W.171; 136 L C 350. 



ka^nttv in for the time bdog pftid back the amount borrowed. U the 
paymerit wtt not made the suit was to stand dlamlssed and the 
was CD be blndltijt on the whole ilLm The principle on which Ss. 64 & 
65 real is not confined to cases expressly included in cither of them end 
is thus stated in CfcwjfHi : “No man can ac once treat th^* contract as 
avoided by him so as to resume the property which he parted with under 
It and at the same time keep the money or ocher advantages which he 
has obtained under it” This rule is applied as a rule of equity and good 
conscience. Even in a previous decision* of this Court there is a dictum 
recognizing this principle. 

The situation between the parties is simply this The dctcMident sold 
to the plainriff a piece of land which was not his to sell. !he real 
owner sued the plaintiff and the defendant, and the defendant admitted in 
that suit that he had no title v?hatever to the land. Thereupon In 
neaoriations which were no business whatever of the defendant, the 
plaintiff negotiated with the real i^wner and for a price which is not 
material to this suit arranged that she should retain possession of the land 
as her own Now. chat was a piece of negotiation between t’.e plaintiff 
and the real owner ot the land and in respect ol these negotiations, the 
defendant navi no nusiness at all. The defendant is in the position of a 
person who had sold property to another who, finding the real owner, 
has entered into private negotiations with the real owner for ihc sale by 
the real owner of rhe property. The sale by the defendant has totally 
failed for want of consideration. She has taken the purchase price and 
she has given not‘.ing in exchange for the purchase price. In those 
circumstances she must return the whole of the purchase money which it 
is admittt:d is Rs SH A very simple analogy for the situation may be 
found in the following hypothetical illustration of facts : A sells to B a 
diamond ring tor the price of K« lOf^; B finds that the diamond ring has 
been stolen from C, and C sues both A and R with the result that A the 
vendor adinirs that the ring was stolen and that he had no title to it and 
B admits that his pvirchasc was a purchase of a stolen ring and that he 
had no business to deal with it ; thereupon C out of his generosity gives 
the diamond ring to the purchaser as a present It docs not lie in the 
mouth of the vendor to say that the purchaser had suffered no loss. The 
purchase had entirely failed and the means by w’hich the purchaser 
ultimately came into possession of the stolen property is no bufincsi of 
the chief; the thief must refund the purchase price to the purchaaer.* 

1. CloiigH. V L 9 N. W. R., (1871) 7 Ex 26 : 41 L. Ex, 17 : 

25 L. T, 708.20 \r. R, 189, 

2. Kama Vadhiyar, v. KHthna Najar, A. L R. 1926 Mad, 398 : 

93 I. C. 20. 

y Bibi Zoifiab, v. Bibi Avvinnissa, A. 1. R. I9M Pat. 280: 147 I.C* 
1170. 
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In the pffBtnt ewe the muter hu not retcinded the contrtet; he 
hu done nothing except that he perforce engaged another peraoti to 
perform the work of the sweeper In hla houaet and thi« Is not necessardy 
a rescinding of the contract with the servant who was engastd for the 
sweeping work-4t Is quite clear that the word ‘rescinds* u used in 
S, 64 implies 'an express and unequivocal cancellation of the contract*; 
otherwise, it would be impossible to understand the form of the sentence 
“the other party thereto need not perform any promise therein 
contained In which he is promissor*'. Obviously, a man who contracts 
to do something is bound to perform chat contract so long u the contract 
has not ceased to subsist owing to the act of the other party and in 
this case It appears that it cannot be said to have ceased to subsist 
because the muter has rescinded it. It is only right that, where a 
party does expressly rescind a contract in the circumstances sec out in 
S. 64, Contract Act, he should restore any benefit that he hu received; 
but if he does not rescind the contract, there is no reason why he should 
restore any such benefit,* 

The question is whether under the Contract Act a party who has 
“pwt end to*' a contract under S. 39 is liable to restore any benefit 
received by him under the contract from another party Held.®'that 
relevant sections are 2 and 2 Ig), (h), (0, and (j), 39, 53, 55, 64, 65, 66, 
75* The language employed by the Act presents certain problems of 
construction. When one party to a contract has refused to perfomi his 
obligation thereunder so as to give rise to a right in the other party to 
put an end to the contract, is the Utter a person at whose option the 
contract Is voidable, and If he docs not put an end to the contract, docs 
he rescind a voidable contract ? When he has so rescinded, has the 
contract become void ? Or is the language of S. 64 as to a person 
at whose option a contract is voidable restricted to cases where fraud, 
undue influence, mistake or other element vitiates the original consensus 
so that the party who has an option to refuse to be bound by the 
contract must either accept it as a whole or take no advantage from 
it whatsoever, treating it as void ah initio / Or arc St. 64 and 65 
restricted to cases to which the terms “void** or “voidable*' have been 
expressly applied by the Act ? (n a case within S. 39 the party who 
rlghrly “puts an end to** or “rescinds** (S. 75) the contract is entitled 
to damages for the defaulting party's breach. In this sense the contract 
has not ccued to be ‘‘enforceable by law'*. On the ocher hand, neither 

I. Ethafi, V. H. Bellamy, A. I. R. 1938 Rang. 207 ; 176 
L MurolidKar Chotieiyec, v. International Film Co. Lid. A. 1. R, 1943 
P.C. 34: 47 CW. N. 497 : 206 I. C 1:9 E R. 287: 
6 M. L* W. 283 : 70 L A. 35 : 194? A. L J. 387: 1943-2 
M. L J. 369 :1. L R* 1943 K. P. C 30 : 1943 M* W. N. 744 
46 L. R. 178. 
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pmtf ti any longer bound to perfemi his promiae-indeed an offer to do 
so, tf made by either party, could properly be reiected by the other. The 
election of the party rescinding, as C otton L. J: once put It, ^'relieves the 
other party from any further obligation under the contract and enables 
both parties to make arrangements for the future on the footing that 
the contract has been once for all broken and is at an crnl” vide, the case 
of Johnnone ' That the word voidable* docs not appear in S. 39 may well 
be signlficant-indeed, to say chat “the promisee may put an end to the 
contract’* is to use language often employed by English judges, but very 
often qualified by words to show chat the contract is only brought to 
an end suhmodo- The judgments in the above case,' contain careful 
qualification to this effect: '‘The other party may adopt such renunciation 
of the contraa by so acting upon it as in effect to declare that he who 
treats the contract as at an end. except for the purpose of bringing an 
action upon it for the damages sustained by him in consequence of such 
renunciation (per Lord Eahcr, p M of Q, B D.) The rights of the 
parries under the contract must be regarded as culminating at the time of 
the wrongful renunciation of the contract, which must then be regarded 
as ceasing to exist except for the purpose of the promisee's maintaining 
his action upon it (pet Bowen L J. at p. 473 of 16 B D ) Though 
the Indian Act is to be interpreted according to the meaning of ihc words 
used \n it, such passages help to show that S. 39 and S- 64 cannot be read 
together as a matter of coarse if they do not appear by the mere force 
of their own language to link up The question must, therefore, be 
whether there is elsewhere in the Act sufficient to show that the contract 
which may be ''put an end to’* is “voidable”? To this question 
the answer must be yes. The presence of illustration (c) to S-65 
cannot be made consistent with any other view. The effect ofS 39 
is explained by the example there given of a singer who wilfully absents 
herself from the theatre. The same example serves also under S. 65 as 
illust. (c? and under S. 75. It is a prominent feature of this portioi^ of 
the Act. The right of one party upon refusal by the other to perform 
the contract Is described indifferently by the Act as a right to “put an 
end to*’ or “rescind" It; and illust. (c) plainly imports that this right 
is cither chat of “a person at whose option the contract is voidable" 
CS. 64) or is such that by the exercise of it the contract “becomes void** 
(S. 65). Of these two propositions it is to be observed that they arc 
not mucually exclusive, whether or not each involves the other. It has 
been suggested that the illustrations given under $. 65 are intended to 
refer to Ss. 64 and 65 taken tetgether, or at least that illust (c) is to be 
read as referable to 64. Another view is that the sections overlap. 
It is difficult to suppose chat the iinier*s contract has become “void" 

1. lofiastone, v. Miffing, (1886) 16 Q. B. D* 460 ; 55 L.}. Q. B. 162 : 
54 LT. 629 : 34 W-R. 238 ; SO ]. P^694, 
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ctfidcr $* 65 without being ^Voidable** under S. 64- But no view whieb 

can be taken upon these mattera can provide an escape from the 

conclualon tltat a Itabllicy to make reaticutlon attaches to the party 
putting an end to a contract under 39. Nor can the illustration be 
ignored or bruahed uide because it is not part of the body of the 

section^ vide the case of AnjJin.1 Further, under S. 53, if one party 

prevents the other from performing hb promise, “the contract becomes 
voidable at the option of the party so prcvcnccd/’ and the latter may 
*Vlect to rescind it’* i this section, like S 75, expressly confers a right to 
recover damages. Again, under S. 55. where time is of the essence and 
one party hat made default, **the contract, or so much of it as has not 
been performed, becomes voidable at the option of the promisee”; the 
last paragraph of the section deals with the right to damages- And 
S. 66 dcacribes how “the rescission of a voidable contract” may be 
communicated. From these sections it must he conceded that, as 
language is used in this Act, the right to treat a contract as voidable and 
to rescind it may be accompanied by a right to recover damages for the 
wrongful act which grounds the right of recission. The ordinary 
notion of an English lawyer chat the right to recover damages must 
be baaed upon a valid and subsisting contract, and that a plaintiff 
could not declare upon a contract as being void, cannot be taken as a 
guide to the use of the words “void” and “voidable” In the Indian Statute, 
Nor can the clauses of S. 2. which wciuld seem intended to explain those 
words by use of the phrase “enforceable by law”, betaken as showing 
that a contract which one party is entitled by reason of the other’s 
default to rescind is not “voidable”. It may be suggested that a case 
under S. 39 or under para- 1 of S, 55 comes readily under the phrase 
‘Voidable contract” as explained by clause (i) of S- 2, but that even artcr 
retdasion It never becomes void in the sente of cl. (i)- It is, it may be 
aaidi enforceable at the option of the party not in default, but it never 
“ceases to be enforceable” even if “put an end to”, because the right to 
damages remaint. But this account of the matter has its own difficulties* 
The option which characterises a voidable contract is an option either to 
•ay “it shall not be enforceable at all” or to leave it as a good contract 
enforceable by any party on the usual conditions. Thte is certainly so 
In any case under S. 19; it is enforceable at the option of one parry 
only in the sente that that party may elect to treat it as not binding 
upon any party. The voidable contract in a case of undue influence is 
either going to be good or wholly void* After rescission it wilt not be 
enforceable at all. It is by no means plain, therefore, that cl. (i) of S* 2 
•Sorda room for the opinion that in a case under section 39, the 
acreement, notwithstanding reiciaslon, it enforceable at the option of 

1. Sytd^ Angin, V, Ycoh Oai Gatk, I. R, 1916 P. C. 242 ; 39 l- C 
401: 43 1. A. 254 
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orwe fMrcy» The term* of cU. (g) and (0 da not of themaelvea neceirttadte 
any departure from the ordinary implications of the words 'Voidable'* and 
‘Void”, nor have they been so construed hitherto. As the learned editors 
of a welUknown work on the Act have put it: “Whenever one party 
to a contract has the option of annulling it, the contract is voidable; and 
when he makes use of that option the agreement becomes void” (Pollock 
and Mulla: Indian Contract Act, Ed 6, p, 365K Again, there are 
difficulties in the way of holding that illustration (c) to S 65 does not 
apply to that section at all, though doubtless it illustrates S. 64- It is 
preferable to confine to a reason which is apparent on the face of the 
Act-^that the right to recover damages has been dealt with by the 
draftsman as a right expressly conferred by the Stature in cases w here the 
contract has been rendered Voidable" by the wrongful act of a party 
thereto and has been “rescinded” by the other parry accordingly The 
right to damages present.s no insuperable objection to the application 
of S* 04 to cases of rescission under S. 39, and S. 64 applies to the 
present case- 

O. Earnest money :— The consideration for the contract In question 
was Q sum of Rs 41,00i\ of which Rs 4,000. is stated to have been received 
hy rhe vendor on the date of the agreement, Rs 20,000 w'as to remain on 
mortgage, and the balance was to be paid on a specified date. If the 
purchaser failed to carry out the contract, he was to forfeit the Rs 4,0i’0 
advance. If the vendor failed to carry out the contract, he was to refund 
the advance and pay Rs 4,000. There was a further provision that the 
vendor should execute the sale deed before the agreed date either in 
ravour ot the purenaser or in favour of the purchaser's nominees. In 
pursuance of this, the vendor before the agreed date, sold some of the 
lands to a nominee of the purchaser. But there was no reciprocal 
agreement by which Rs 4,i'0iJ was to be forfeited to the vendor if the 
purchaser was in default, and Rs 4,COO was to be paid by the vendor 
(besides refunding the advance) if the vendor was in default, or the 
fact chat there was part performance of the contract before the agreed 
date, makes any difference for the purpose of the decision under 
question, in’t., whether in the events which have happened, the vendor 
is entitled to retain the Rs. 4,000. Held, that the sum of Rs. 4,000 for 
which the plaintiff is suing can be regarded as a deposit by way of 
guarantee or security for the performance of the contract of sale and 
that of that contract time was of the esserKe. The Court docs not see 
how to avoid the conclusion chat the plaintiff on his failure to be ready 
with the purchase money at the essential time, must be held to have 
abandoned the contract, having put it out of his power to perform it. 

U Natesa Atyar, v. Appavu Padayachi A. I R. 1915 Mad. 896: 
19 1. C 462: 38 Mad. 178 : 24 M-U J. 408? 13 M-UT. 
J9l: 1913 M.W-N. 341. 
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That bfiogs tht cate within the Englith tuthoritlet among which the cate 
of Howe* it contplcuout. and if those cates be followed the present suit 
must fall The weight of authority both in this country and in England 
if against the contention chat the plaintiff is entitled to claim the return 
of the deposit as having been paid in pursuance of a penal stipulation. 

The fact that a receipc acknowledging as advance in respect of a 
contract is written on the same piece of paper as the contract and the 
latter is not enforceable owing to material alterations made in it by one 
party without the knowledge and consent of the other does not entitle 
the person making the advance from recovering it by means of a suit 
although a suit for damages for nori'perfonnsnce of the contract is not 
maintainable*' 

Practically every case in which any question of earnest money arises 
ean be decided on the clear provisions of S, 64 or 6S and S. 73 or 74 of 
the Contract Act. When a contract to sell is rescinded the seller must 
restore the benefit he has received under it under 8 64 if he rescinds it 
himself and under S.65 if the purchaser rescinds it, that Is to say, he 
must reiund the earnest money. But when he rescinds it himself, if he 
hss suffered any actual damage, he is entitled to get compensation for it 
under 8*73, and even if he has sufftTcd none, he con be awarded a 
reasonable amount as compensation not exceeding the earnest money, 
if there is the usual agreement of forfeiture in the contract, under S.74. 
Either sum awarded as damages can be set off against the amount of 
earnest money he has to refund.* 

The Transfer of Property Act does not provide expressly for the 
return of a portion of purchase money, paid in pursuance of a contract 
of salcf when the buyer falls to complete payment, and the sale, therefore, 
falls through; but the provisions of the Contract Act apply generally to 
contract of sale of immoveable property. Section 74, Contract Act, 
deals with cases where a penalty is stipulated in the contract, an i it is not 
unusual for a contract of sale of Immoveable property to contain a 
stipulation that a certain payment, usually made at the time of the 
contract, shall be ‘earnest', which In the words of Law Shaw In Chiranfi 
Singh,* is a payment which *ls forfeited when the transaction falls through 
by reason of the fault or failure of the vendee*. But when a contract of 

1. Hou'c, V, Smith, (1884) 27 Ch. D. 89 : L J. Ch. 1055 ; 50 L T. 
S73 : 32 W. R. 802 : 48 1. P. 77\ 

I KanJregula Anantha Rao Pantulu, Kandikanda Surayya, A. 1. R. 
1920 Mad. 64 ; 43 Mad. 703 : 55 I- C. 697 : 38 M- L I. 256 • 
’920 M. W. N. 187:27 M. L,T. 134: 11 M. L. W. 390. 

Btfittao, V. Shtvafont, A. I- P. 1927 Nag. 168 : 10 N. L. J. 1 : 
100 I. a 860. 

4. Chironli Smgh Hat Swamp, A. I. R. 1926 P- C. I : 94 L C. 782 
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mIc doei not provkle • pcoaltv. the right of the teller to dtmugtt. on the 
failure of the buyer to complete payment, will artec under S, 73 or under 
S- 7^, Contract Act, and is tomethlng quite independent of the amount of 
any part payment made Under S 64 the party rescinding a voidable 
contract must restore such benefit as he may hive received from the 
other party. It is conceded that the payment made by J were in no sense 
earnest, and that no other penalty was stipulated in the compromise 
decree. It may be said chat ] finally refused to perform his promise to pay 
the agreed amount when, in the rourae of the execution proceedings, he 
declined the offer of a conveyance on payment of the balance, and that 
M thereupon, by proceeding with his execution application for possession, 
put an end to the agreement under S. 39, Contract Act, and under S. 64 
became liable to restore to ] the benefit he had received under the 
contract. Refer to Clause (6) (b) of S. 55, T P. Act. Mulla at P 309 of his 
Transfer of Property Act (Edn. 2) makes the following comment : “If 
the buyer improperly refuses to accept delivery, he loses hto charge. But 
although the buyer loses his charge, the seller has no right ro retain any 
instalments of price chat have been paid, unless they have been paid as 
deposit or earnest In a suit against the buyer, whether for specific 
performance or for damages the seller would have to give credit for moneys 
pre-paid not as earnest, but as instalment of prices*'. This statement Is 
correct and further that it is open to the buyer not only to claim credit 
for part payment made by him. but to sue for return of that part 
payment. * 

7. Effect of benefit received by minor The mortgage executed 
by the guardian without sanction is not void, it is only voidable. 7'his is 
clear from section 30 of the Guardians 6i Wards Act IVlll of 1890), 
w'hlch must be read with section 29 of the said Act. The minor 
defendant, through his guardian ad litem, desires to avoid the mortgage. 
He is entitled to do so, but only on condition that he shall restore any 
benefit which he has received thereunder to the persons from whom it 
waa received. Th is principle is acknowledged in S. 64 of the Indian 
Contract Act, in Section 35 of the Transfer of Property Act. and 
generally by the Indian Courts in these catesas Courts of equity and 
good conscience. The fact that the person who has received the benefit 
is the defetulant. does not make any difference, for the mortgage ia 


1. h4adhaMias Parmanand, v. Jan Mahomed Ghulam Hyder, A> I. R, 

1942 Sind 37 : I L- R. 1941 Kar. 495 : 199 I C. 438 : 14 R.S. 

181 . 

2. SliMfm CiiMnder, v. Sq^sen h^ochtfjee, 15 B. L. R. 3i0. 

3. Omg BMif V. Kazf Hamid AU, 9 ALL 340« 

4. Rstf bAhi Giiofs, ▼. Dsknim Ctarndn Matmndoi, 24 CiL 668. 
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firkna fade one binding on hi» etcatc, tnd he, in effect* say« '*«ct It atlde. 
on the technical ground that it wai not wnctloned *‘by the Court”-* 

The case for the plaintiff is that the mother of defendant! I and 2 
acting aa their guardian aold to him certain propertie* coniisting inter alia 
of the site ipecified in the plaint for the 'purpose of purchasing other 
properties* that the defendants have not put plaintiff in possession of the 
property claimed by demolishing the building on the site as agreed 
upon* Held* that there can be no doubt that, under S 64* Contract 
Act, a party seeking to avoid a voidable transaction is bound to restore 
any benehc he has received from the other party and the question is 
whether in the present case, lands actually purchased in S can be said 
to be the benefit which defendants I and 2 received in respect of the 
itle by their mother aa their guardian. * Ordinarly the benefit which a 
party receives when he sells the property is the price which the vendee 
pays. Any profits which the vendor might make wiiVi the moneys 
would be coo remote in estimating what he has to return in case he is 
entitled to avoid the sale and elects to do so. Where, however, for the 
protection of a purchaser contracting with a guardian or a qualified 
owner, a particular dealing with the money was in the direct 
contemplation of the parties, such as the purchase of other lands with 
the consideration, and the money la so applied, the benefit which the 
ocher party obtains will be the land or other property acquired with the 
coruiideration. There must be something more than a mere appUcarion 
of the consideration in a particular way in order to entitle the purchaser 
to claim restoration of the properties acquired with the consideration 
paid by him. S. T. l\ Act makes this clear. It requires that the 
benefit received should be parr of the same transaction and should be 
direct In the case of Rabiu* it was held that the guardian of a 
Muhammadan minor is not entitled to mortgage her properties for the 
purpose of acquiring other properties but chat if the minor disclaims 
Uability to pay the mortgage monies* she must give up her rights in the 
property so purchased* She was directed ro execute a conveyance of 
the property to the mortgagee- It was assumed that the benefit was 
the purchase ot other lands and there was no discussion of the 
question. In these three casca*'^ it was held that any benefit received 

1. Sinuyu rilltii, V. Muiujami Ayjan, (1899) 2: Mad. 28^^ 9 M. L ] 

2. C^hmnawomi Rcddi* v. Krishnasuamt Reddi, A L R \AmA 

650 : 48 1. C- 856 : 42 Mad. 36 : 35 M. L. ]. 652 

3. Robift Bi. V. Angappon* A. 1, R. 1916 Mad- 273 : 2 M L W Vio - 

28 1. C 714. w, joy . 

4* Sinaya PiUoi* v. Mtcttiiomt Ayycm, 22 MwL 289, 

5. T4M. V Oonfo. 25 AU. 59. 
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rhould be reitored* In there case* It was the cottsiderarion paid that 
«ras CD be refunded* There can be little doubt that if the purchtte of 
the lands at S was for the benefit contemplated by the parties ar^ arose 
in connexion with the same transaction as the sate of ancestral propettlei 
by the minor’s mother, the plaintiff would be entitled to a conveyance 
of the properties so purchased* Otherwise all that he would be 
entitled to, is repayment of the consideration he paid. From the findings 
tc cannot be said that the purchase of the lands under Ex C was a part of 
the same transaction as the sale of lands under Ex. R- The plaintiff would, 
therefore, be entitled only to the return of the consideration paid by him 
incase the defendants elect to keep the house site claimed. Moreover, it 
is held chat apart from the fact that the plaintiff has by his action 
precluded the Court from ordering an exchange betAveen the parties of the 
lands sold to plaintiff by the mother of defendants 1 and 2 and the lands 
purchased by her in S, It follows from the finding that the purchase of 
the lands in S was nor contemplated at the time of the sale to plaintiff* 
that those lands do not constitute the benefit received by defendants 1 
and 2 from plaintiff within the meaning of S. 64, Contract Act. 

It has been argued that on the analogy of sections 64 and 65 a minor 
who seeks to avoid a sale of his property by some one who had no 
power to sell must restore any benefit he has received from the 
unauthorised sale But when a contract is void ah initio as In this case, 
those sections are not applicable* In the present case the step-mother of a 
minor* sold property belonging to the minor in order to pay off a 
mortgage executed by his father and to meet the marriage expenses of the 
minor. Held,' that the sale could be set aside at the instance of the minor, 
but the minor was hound to refund the consideration money. 

When a sate of minor’s property by his de facto guardian is set asldfi 
the minor must restore to the vendee the amount of benefit received by 
him thereunder.* Refer to these casoi*'* in support of the view. 

A contract entered by a certificated guardian without authority is not 
void but only voidable and the party rescinding the contract must, if he 
has received any benefit thereunder from the other party to the contract 
reatoresuch benefit so far as may be.^ 

1. Umixu* Hiyare, v Ralu Ruvji ilujaie, A. 1. R. 1925 Bom. 

499: 49 Bom. 576 : 27 B. L, R 621 : 88 1. C. 643. 

2. Zmda, v* Mt. Roihnoi, A* I R. 1928 All, 286 . 26 A* L* }. 401; 

108 I a 566. 

3. Hanam^da Shxdgou^da, v. Irgmvda ShwgawdOf A* I. R. 1925 Bom- 

9 : 48 Bom. 654 : 26 B. L. R. 829 : 84T C* 374. 

4. ABdh Dai v. Budha, (1904) 52 P. R, 1904 t 85 P. 1.. R. 1904. 

5. Ram Dm Hazari Lat, v. Mansa Ram Murlidhar, A. L R. 1929 AH* 

89011929 A. L J. 1140 ; 51 AU. 1027 ; 122 L C 881. 
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6. lB0ect of refctssion of vokttUe coiitraict t—Three peteone filed 
objitctlam <Mialri«e the applicetion for mutetton by the plaintiff. During 
the pehdenqr of the mutation proceedings^ the plaintiffs executed two 
•ale deeds, in respect of half of the property in favour of defendants 1 
and 2. All the three objections were withdrawn and mutation was 
ordered in respect of half of the property In favour of the plaintiffs and 
the other half in favour of defendants I and 2. The plaintiffs instituted 
the suit lor setting aside the sale deeds on the ground that the defendants 
had obtained them by practising fraud and without consideration. 
Defendants' plea was that as a result of the personal influence exercised 
by them the objections were withdrawn and that It was not ix>s8lblc to 
compensate the defendants in money for the services so rendered by 
them. It was found that objections to the mutation were groundless 
and they were taken at the instigation of the defendants In order to 
frighten the plaintiff. It was found that defendants had paid certain 
amount of consider-ition The lower Court ordered refund of 
ComldcfiitiiHi and a sum as compensation before giving plaintiff a decree- 
Hrid.* that the rratt J was csiablishcd and the compensation ordered by 
the lower i \) jrr was suffid Mit to compensate the defendants for their 
personal S rrvic-'S uniir S 6K It was not a case that could not be 
compensated by money 

There was an agreement to execute a contract to a Municipal 
Committee and as it was subject to the approval of the Municipal 
Commitree it was a voidable agreement. The Committee instead of 
endeavouring to enforce the agreement sent a notice rescinding it. Hcld>* 
chat the notice instead of endeavouring to enforce this agreement 
actually rescinded It. The consequences of rescinding a contract voidable 
at the option of the person who does so are given in S. 64, Contract 
Act, and amongst them is the release of the opposite party from 
performing any promise which he has made. tven if there was a 
preliminary enforceable agreement between the parties, it was yet one 
voidable by the Committee and was rescinded by It with the result that 
the appcUiints were relieved of their obligations. 

9. Wiicn a purchaser is entUled to redeem A mortgaged the 
land in suit to D for Rs 1,000 and subsequently sold the equity of 
redemption in this land, as well as the proprietary rights in other land to 
H and J tor Rs. 4,500. H and ] have brought the present suit to redeem 
this mortgage of Ks 1,000 and have impleaded A as a defendant. In hla 
written statement A contested the suit, alleging that his consent CO the 
sale Co plaintiffs was obtained by undue Influence and fraud, that the 

1. fXt’iiritu Ptasad, v FCandli<u, A. 1. R. ]Q^4 Oudh. 170: II O. W. N. 

(xM ; 1934 O. L. R. 498 . 149 1. C. 348. 

2. Abdul Hamid, v. Munidpai Committee, Peshawar, A. L R. 1935 

Pesh 124 : 157 I. C 879. 
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ctimfer wm void in coniequence. that there wm no consideration, and 
chsEC the pUintiffi had no right to bring «ny suit to redeem the mortgagie. 
7 he lower Court concluded ti\at executlo!> was obtained by undue 
Influence and fraud and that \ had actually been paid Rs. 70 out ot the 
alleged consideration Held/ that under 91, T. P Act, any person 
having any interest in or charge upon any property ts competent to 
redeem a mortgage on such property Further when a person at whose 
option a contract is voidable rescinds it, he shall if he has received any 
benefit thertunder from another party to such contract restore such 
benefit so far as may be to the person from whom it was received (S. 64, 
Contract Act), and U any property has been transferrwi to another party 
in pursuance of such a contract the latter becomes trustet? thereof for 
the benefit of the person rescinding the contract subject to repayment by 
him of the consideration actually paid (S. 86, Trusts Acil. If U certainly 
proved that A received Rs- 700, and the fact is not questioned. The 
plaintifla, therefore, even assuming the fact of fraud or undue Influence, 
are in the legal poiJltlon of holding the property as trustees and as such 
have an interest entitling them to redeem the mortgage. 

65. When an agreement is discovered to be void, or when 
A contract becomes void, any petvSon who has 
received any advantage under such agreement 
or contract is bound to restore it, or to 
make compensation for .it, to the person from 
whom he received it. 


0 ':>ligation of person 
who haa reedved 
advantage under void 
agreement of contract 
that become* void. 


Ulu$lTation%. 

(<) A pay* B i,ooo rupcea in conaidcraiion of B** promidng to marry C, A’t 
daughter. C is dead at the time of the promise. The agreement i* void, but B muit repay 
A the 1,000 rupees. 

( 6 ) Acooiracts with B to deliver tu him *^o maunds of rice before the fini of Nfay. 
A deUven i)o mautids only before that day. and none after. B retains the j}o maunda 
alter the first of May. He is bouod to pay A for them. 

(/) A, a singer, contracts with B, the manager of a fheatre, to sing at bis theatre for 
two nights in every week during the next two months, and B enga cs to pay bet a 
rupcea for each night’s performance On the sixth night, A wilfuIJy absents 
benctf from the theatre, and B. in consequence, rescinds the contract. B rnust pay A for 
the five nights oo which she had sung. 

( 4 ) A contracts to ting for B at a concert for i.ooo rapeet, which are paid in advance. 
A ts coo ill to ting. A is not bound to make compensation to B for the loss of the profits 
#hich B sroald have made if A had been able to liog. but must refund to B the 
t/iMi mpees paid in advance. 


]< Mokaiuii, v* Hamam Ooi, A» L R- 1920 Lob* 480 (2) : 2 L. L, )* 
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Synopiis. 


1. 

Scope. 

10- 

Effect of contract void In 

2. 

Applicability of Ss. 65,70 


part- 


end 72, 

11. 

Effect of void contract by 

3. 

‘*r>i«covered to be void*’. 


tenant. 

4. 

“When fl contract becomes 

12. 

Effect of void contract by 


vold’\ 


minor- 

5. 

A suit for money ‘*had and 

13. 

Remedy for an UI<»1 


received”. 


contract. 

6. 

”Bound to restore it” 

14. 

Remedy for a void contract* 

7. 

“Of to make compensation 

15. 

Remedy for advance freight 


for it”, 


under a void contract. 

8. 

Interest on amount of 

16. 

Quantum Meruit. 


compensation. 

17- 

Limitation. 


9. When compensation under 
collateral contract It 
recoverable. 


1, bcope :—It is only when an agreement U discovered to be void, 
or a contract becomes void, that a person who has received any 
advantage under it, can make compensation for it to the person from 
whom he received it. In this case, therefore, the contract not being or 
having become void, the creditors, who had received dividends under it, 
cannot claim to credit them towards their debts and claim the balance.^ 

Section 65, appears to admit of a plaintiff recovering any advantage 
which the defendant has gained in pursuance of a void contract made 
between them, but the cases in which a plaintiff may sue to rescind an 
unlawful contract seem to be limited by section 35 of the Specific Relief 
Act* 

The Court must look at S. 65 of the Contract Act to see whether a 
plaintiff who comes for relief and says that an agreement is void by reason 
of S- 18 of the Bengal Minors Act (XL of 1858), can claim a decree for 
possession of the property without making restitution- It appears that 
in this view of S. 18. the provisions of S- 65 of the Contract Act would 
apply. It has been suggested that S. 65 should be read as if the person 
making restitution should actually have been a party to the contract ; 
but the section is expressed in the widest terms, and Includes any person 
whatever who has obtained any advantage under a void agreement So 
that even if S. 18 had the effect of making the agreement of mortgage in 
this case void, the Court should still hold that, with reference to S. 65 
of the Co ntract Act, the plaintiff could not have the benefit of the decree 

1. Kheia Mai, v. Chunl LoJ. (1879) 2 AIL 

2. TomaroslieiTi SfUtkff, Aninfanom, v. Mamnat Vasudeoan 

Nmimiripai, (18S1) 3 Mad. 215. 
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^ coodtoon of hit makinti Kttitution to the extent of any monka 
advanced by the dirfendant under the mortgage^eed which had gone to 
the bene6t of the plaintiff's estate, or were expended on his mabtenance, 
education or marriage * 

The Court has simply to find whether there are any circumstances 
which take the case out of the clear words of the section. 
There b no doubt that the agreement between the parties was 
that the consideration for the promise on defendant’s part to lease the 
godowns for a whole year ahould be paid by plaintiffs to defendant in a 
lump sum at any time b the year when demanded. The consideratbn 
was ao paid in August. 1896- That consideratton was for the whole year. 
But the lease, that is, the whole contract—has become void. Therefore, 
defendant, who has received the whole consideration is, bound to make 
compensation for that portion which has tailed. The right to 
compensation docs not depend on the possibility of apportionment. 
The Court is unable to find any principle which would take the case 
out of the plain language of the sect ton." 

The plaintiff is not entitled under section 65 to a refund of the premia 
paid on the policy during the lifetime of the assured. Section 65 can 
apply only to cases in which the agreement is discovered to he void or 
the contract becomes void at law for any of the reasoas specified in the 
Contract Act. Neither that section nor section 61 applies to cases in which 
there is a stipulation that, bv reason of a breach of warranty by one of 
the parties to the contract, the other p.artv shall be disciiarged from the 
performance of his part of the contract.® 

Section 65 ha-S no application to a case of ttan-sfer of property by way 
of mortgage, when the transfer is perfectly valid when made and remains 
valid for a certain period of time fixed by the law, i. c., the life time of 
the mortgagor 

It Is perfectly clear that in every case of illegal composltlnn of a 
non-com pound able criminal offence a refund cannot he demanded at 
law. There can be no desire and no intention to extend the law to any 
such result. S- 65 does not apply to a case of this kind." 

1 HiTfai BflkhsK V Kazi Hamid Mi. IISS6) 9 All 3<J0 : 7 A. \V. S. 
il887) 62. 

1. D^ummsey Soonderdai, V. Ahmrdhkai Huhihbhoj, (1893) 2? Bom 
15. 

3 O^ienfat Govemmtnt Security life Arsumnee Co, Ltd, v. Naratimha 

Chari, (1901) 25 Mad. 183 : 11 M. L ]. 379. 

4 Parshottom Veribhai, v. Chhatrasangji Madhavsangii Thakor, A. 1. R. 
1916 Bom. 65 : 40 D. C. 1002 ; 19 B. L. R. 545 : 41 Bom. 546. 

Amiodennesia Eiibl, v. Rahim Buksh Shikdar, A. 1. R. 1916 CaU 
74: 28 L C.- 713.42 CaL 236 : 19 C. W. N. J83 : 21 C. L J. 
642. 
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Stctfon 65 reUces to the obhgiclofi of a person who has received an 
advantage under an agreement which U discovered to be void or under 
a contract which becomes void The present case is, however, not that 
of an agreement "discovered** to be or "becoming void** The agreement 
is void on the face of It, and it was void ah inicio, while the words of 
the section esn only be aptly applied in such cases as that of an 
agreement which is subsequently found to be void on account of some 
latent defect or of circumstances unknow^n at the date of the agreement 
or of an agreement which is afterwards made void by circumstances 
which supervene. * 

This was a suit by the plaintiff for compelling the defendant to 
exeaite a valid sale*dced in respect of certain properties. The lower 
Court held that the defendant was at the time of the contract, of 
unsound mind. Held,* that S. 6S has been construed in this case* 
to proceed on the basis of the agreement or contract, mentioned therein, 
having been between parties competent to enter thereinto. If that be so, 
then S. 65 has no application because upon the finding, the defendant 
was of unsound mind at the rime of the agreements Moreover. Ss. 38 
and 41, Specific Relief Act have also no application because there is 
neither cancellation of any document nor rescission of a contract These 
statutory provisions, therefore, are of no avail to the plaintiff. Equity is 
also against him because up )n the finding, the defendant was of 
unsound mind. It has been held in the case of Thurjuin^ that "a Court 
of equity cannot say that it is equitable to compel a person to pay any 
money in respect of a transaction which as against that person the 
legislature has declared to be void**. The plaintiff, therefore, cannot 
obtain any relief. 

The defendant Ls the publisher of a vernacular almanac or ^nCari. It 
was his custom to receive advertisements from various advertisers. 
According to an agreement between him and the plaintiff, the defendant 
would print certain advertisements in 60,000 copies of the urdu jantari and 
In 4S,000 copies of the Nagri (fatra. Plaintiff alleged an advance of Rs. 650. 
It was said that his advertisement had not been printed in the Nagri potta 
at all. that they had been printed in the urJu jantari but that the copies 
of it had been forfeited by Government and that, therefore, there had 
been no publication. He sued for recovery of Rs 660. Held.® that the 

t' Ledu, V. Hira Lil Bose, A- I R. 1916 Cal. 266 : 29 I C. 625 : 

43 Cal 115:21 C. L 1 537 : 19 C. W. N. 919. 

?. r^ouloCuddm, V. Dhoniram Chfiiaki, A. I. R 1917 Cal 566 : 32 I C. 

804 

3. Mohori Bibee, v. DhoTmoda* Ghosc, 30 Cal. 5 : 30 I A. 114 

^P. C.1 

4. Thutstan, v. Nouinghom Permanent Bene/it Society, (1902) I Ch. D, 

I : 86 L T. 35. 

5. PmM Dayal, v. Botru Rism. A. L R. 1919 Lah* 142 : 51 L C. 4)2 ; 

42 P* R* 1919. 
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in regard to th1» Nagri ptUta wti found by the Coum below to 
belalie. But 60,000 copies of the utdu j-mtan were actually printed and 
the Police recovered 3,500 copies from the def'endanr and a few ^ere 
recovered from other sources- The defendant did his best by advertlslna 
and otherwise to recover the sold copies which he handed over to the 
authorities as they were confiscated in accordance with the provisions of 
the Defence of India Act or the rules framed thereunder It is difficult 
to see how the defendant be held liable to refund any of the money 
which he received for work which he agreed to do and did do so far as 
possible. In the Indian Contract .\cr by Cunningham In the 
Commentary on S. 6S, p, 259, the following passage occurs : *"ln cases of 
this sort where the contract is not void at the outset, but in consequence 
of an accident further performance is excused, no remedy is according to 
the English authorities open to either party in respect of money advanced 
or work done under the contract before the date ot the interruption. It 
is considered that restitutio in im^grum is impossible and, therefore, in the 
absence of any express provision each party is left In the position which 
he occupied when the interruption took place'^ The present case cannot 
be said to be governed by S 65 because the defendant carried out his par^ 
of the agreement by printing and placing on the market 60.000 copies of 
his almancc. The case of Boggiano’ is distinguishable from the present 
case because there the shipping Company which had received a payment 
in advance on account of freight had not done anything towards earning 
the money. The ship on which the goods were loaded did not leave the 
harbour and the voyage was abandoned, because the import of the goods 
into the country to which they were being sent was prohibited by orders 
of Government, That case was held to be governed by S 65, Contract 
Act but this section docs not apply to the present case. Under the 
circumstances it is held that the principle that the loss must lie where It 
hat fallen should be followed. 

Money deposited as security In respect af SaiUi transactions (wagering 
contracts) cannot be recovered under S. 65, at that section has no 
application to such transactions,* vide this ruling* in support of the 
•aid view A suit to recover such a deposit, therefore, cannot be 
entertained.* 

Section 65 has no application where the contract embodies a purpose 
known to be illegal to which both sides are parties,^ 

1. Boggiano & Ca, V, Arab Suamers Ltd, A. I R, 1916 Bom. 265: 
18 B. L, R 126 : ‘lO Bom. 529 : 33 1. C 536 

2 Dayabhai Ttibhavan Das, v, Laksfimi Chand Pana Cfumd, 9 Bom 

358. 

3. Ckhanga Mai. v. Sheo Pramid, A* I R. 1920 AU* 167 : 42 All 449: 
55 L C. 965 : 18 A- L J. SIX 
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Thte tppHcdtion arim out of a auli for money due on a mongage by 
conditional sale. The mortgage deed being unregisteredi the plaltitifls 
gave up the security and prayed for a personal decree It Is admitted 
that there is no express covenant to pay personally in the deed, but it b 
urged that the defendants having taken the money, a promise to pay 
personally must be implied No such Implied promise can in thb case 
beheld to exist. There can be no doubt that the intention of tiie 
parties to the agreement was that the creditor was to look for the 
realbation of the money advanced to the property mortgaged, and not 
to the debtor personally. The fact that the deed turns out to be 
inefiectivc in law to carry out its original intention of making the 
property liable cannot alter that intention Personal liability cannot 
here be presumed, for the terms of the deed negative such liability. 
S 6% Contract Act, has no application, for this is not a case of an 
agreement discovered ro he void. “The agreement to make the property 
liable w'as a valid one. nor is it a case of a contract which has become 
void'*, lor until registration there could be no contract of mortgage, that te 
a mortgage agreement cnforeable by law. ‘‘Becoming void” presupposes 
enforceability and what is not yet enforceable cannot become void*^ 

This Privy (Council ruling* is too clear to consider any other decision 
jxjssible- It may be said that a contract, purporting to be made between 
two persons competent to contract, after it is discovered that one of the 
persons wa!% a minor at the date of the contract, becomes thereby an 
agreement unenforceable by law, and, therefore, void under S. 2 of the 
Indian contract Act, and until ir was discovered to be void on the 
evidence, because one of the parties was a minor, it purported to be a 
perfectly good contract But their Lordshh>s of the Privy Council 
distinctly say that S, 65 starts from the basis of there being an agreement 
or contract between competent parties ; and has no application to a 
case in which there was, and never could have been any contract, and 
though according to the argument on behalf of the applicant chit 
decision conflicts with the wv>rds of the section, still as long as it stands 
it is binding on the Court.* 

The mortgagees ruUy understood what the rights of the executant 
were, and that they were nor present rights, but a poasibllity of future 
succession. Held,* that S* 65 docs not apply. 

L V. Dufeola. A* I R. 1920 Nag. 183 : 57 L C 680. 

2. MaHori Bihee, v. Dharmodos Ghose, 30 Cal 539: 30 1. A 114 
7CW. N, 441. 

3- Mntild! MatnwidiTiim, v, Maneklal Do^Wiai, A. 1. R, 192i Bom 
147.45 Bom. 225 : 59 1. C 245. 

4, Sidthdfo Singh, v. Kashi Singh, U R. 1926 Oudh. 119 ; 90 L C 

*40. 
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Out of the two McdoM. Btmdr. Sl 6S aad 70. die letter teetion 
ooeen a wider ground and diould not be invoked in the caae of a 
benefit received under a contract To such a case S. 65 would be 
clearly the more applicable section. Where it was not ignorance of the 
law which led the parties to believe a contraa to be enforceable, but a 
mistake as to what had been dmie, S- 65 would apply. S. 65 may be 
based on the EngUsh doctrine of acquiescence, and this latter doctrine 
may be inapplicable as a rule of justice, equity and good conscience in the 
face of Ss. 69 and 70 of the U. P. Municipalities Act, but as these sections 
cannot be held to have repealed S- 65 of the Contract Act, that s«tlon 
behig a rule of statutory law, must be given effect to.' 

In the caae of Mohori Btbee* It has been decided that $• 65, like S. 64 
smrts on the basis of there being an agreement or contract between 
competent parties; and has no application to a case in which there never 
was, and never couli have been, any contract. In that case both parties 
to the agreement that was in fact made, were aware of the minority of 
one of them, so that the agreement could not be said to have been 
“discovered to be void"; it was known to be when It was made. In 
the present case probably both parties, and certainly the plaincifi at least, 
were under a mistake of fact as to defendant’s minority, which was not 
discovered till after the institution of the present suit. To such a case 
S. 65 of the Contract Act undoubtedly applies. The opening words of 
that section can refer to nothing but an agreement that was void when 
it was made * 

Section 65 applies to two cases; (1) where an agreement is discovered 
to be void ; (2) where a contract becomes void. Now, in this case, there 
was never a contract enforceable by law, and though there was an 
agreement that agreement was ab initio void and was known to be such 
to the parties at the time it was entered into. It is, therefore, clear that 
the provisions of this section have no application to the facts of this 
case. In Congo Rom* it wu held thst as long as an unlawful or void 
agreement remains unperformed, any money paid under it may be 
recovered back u received to the use of the person who so paid it* 


1. Munidpol Boord, Lucknow, v. Debt Das, A. I R. 1926 Oudh. 388 : 

3 O. w. N 514 : 13 o. L. J. 553.99 I. C. 643 

2. Mohoti Bibee, v. DhamodoM, 30 Cal 539 : 30 I. A. 114 : 7 C. W. N. 

441 : 5 Bom. L. R. 421: 8 Sar. 374 (P. C.) 

3. GokuUos, V. Guiob Roo. A. L R. 1926 Nag. 108 : 89 1. C. 143. 

4. Congo Rom. v. BoUeum, (1882) 194 P. R. 1882. 

5. PraMu Mo]«Olwld Mdl,v. Fim Bobu Ram-Ba»he$haf Das, A 1. R. 

1926 Lah. 159 : 89 I- C 684. 
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Section 65 would not eppW where one of the puttee 1» wHoUt 
iBOompeeent to contrect.' Refer to the following two rulings*'* in 
support of the view tsken* 

The dcfendsnt hsd ptMed s sale deed In favour of the plaintiff. This 
transaction was found to be a sham one. The plaintiff then had 
redeemed the propertr sold to him and failing to get possession had 
brought a suit for recovery of the amount of redemption. Held,* after 
distinguishing these three decisions*'^ that because in these cases 
agreements were for consideration, and that the suits were brought to 
recover the consideration for the agreements which were afterwards 
discovered to be void, under such circumstances neither S. 65, Contract 
Act, nor Art 97, Limitation Act, could apply but that the suit came 
under Art. 61, Limitation Act 

The only question for decision in this case is whether a vendee, the 
sate in whose favour has been found to be opposed to the provlslom 
of the Punjab Alienation of Land Act can recover the price paid by him 
to the vendor. The dictum of Tek Chand, J., in this Full Bench case,* 
is to be followed that such a contract is not void ab initio, because there 
is a provision in the Act enabling the vendee to have the defect in hia 
title removed by securing the sanction of the Deputy Commissioner. If 
he fails CO apply for such sanction, or if such sanction is applied for and 
is refused, the so-called permanent alienation takes effect as a 
uaufructuary mortgage in form (a) permitted by & 6 for such term as 
the Deputy Commissioner considered to be reasonable. In the present 
case, the vendee alleged himself to be a member of an agricultural tribe, 
but was found by the Courts to be a non-agriculturist. The case is 
covered by S. 65, Contract Act.* 
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VI rnofimredl land in che Ibdiuin Canal Colony to O for Rs« 4,000 by 
meant of a regittered mortsagodeed. At the mortgagor was a tenant 
hotcUx)g land from Government on horse breeding condittont» the 
sanction of the Deputy Commissioner was necessary under S* 19, Punjab 
Act 5 of I9U, Punjab Colonisation of Government Lands Act, In order 
to validate the mortgage- G applied for sanction which was refused* 
The plaintiff, who had been put In possession of the land at or about 
the time of execution of the deed, was hnally ejected by order of the 
Deputy Commissioner under S. 19 aforesaid. He then sued for recovery 
of the turn of Rs. 4,000 which he said he hid paid under the deed, 
together with interest. that from the pleadings and the sworn 

statement it appears to be a fair inference that at the time the parties 
entered into the contract, although they knew that the sanction of the 
Deputy Commissioner was necessary, they did not know that the 

contracr was v^old, but only discovered this fact at a later stage. It 

would, therefore, be held that this case falls within the terms of S. 6S, 
Contract Act. 

Section 65 is not mentioned in the course of this judgment* but it is 
clear that that case Is on all fours with the present one, whether the 
section be applied in terms or whether the principle of English law be 
invoked. The criterion which causes the Court to say that It will or will 
not assist the parties to recover the money paid under an unlawful 
agreement is no: whether they have hid a locus periiteniiae before carrying 
out the purposes of the fraud, but whether it would be contrary to 
morality and public policy to give the parties assistance in a Court of 

law, where the purpose of the fraud has actually been wholly or 

partially suceessfully carried out. It might be remarked too, that In the 
above ruling, the parties were guilty of an offence under the same 
provision of law, namely S. 421, L P. C. Thus, S. 65 Includes and applies 
to contracts void ah initio.* 

The redtals in the moregagodeed suggested that money was likely to 
have been applied to pay off business debts and was applied to pay off 
business debts and not applied in any manner for the benefit of 
defendants Held,'* that there is, therefore, no occasion for the application 
of S 65, Contract Act, against the defendants. 

1. Ghidom Dustgir, v. Nut Ali, A. 1. R 1935 La.h 401. 

2. PeUierpermal Chetty, v. Muniandy Servoi, 35 Cal. 551 ; 35 1. A 98 : 

4L.aR.266. 

3. S* JpM Bin, V. A Manuel, A- U R. 1936 Rang 358: 1936 Cr. C. 

721: 164 L C. 522 : 14 Rang. 597* 

4. T. S. Venkaiafama v. Balayya Yesitfhasan, A. I. R. 1936 Mad, 

595: 1936 M. W* N. 468:165 1. C. 478: 44 M. L. W. 725* 
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Tb« quciClM tt regifdf die tfiplkettm of S. 65, CotiMct Acc, kei 
been ooiMrtierecl hf the Judidel Committee in three cuee^*'* Theee ceM 
leeire no room for doubt thet the eectlon is eppUceble e^en to sgreementi 
which ere void ab initio. There is* therefore, no hesitation In agreeinf 
widi the lower Court that S. 65 can be made applicable to the present 
a»e. The lower Court waa, however, of opinion reiving on die 
authority of a Bench dedaion of this Court^ that the plaintiSii mutt seek 
relief under thia seaion in a separate suit It was held in this ctae that 
the decision at s Court may give cause of action for a fresh suit baaed 
upon S. 65, Contract Act. on the ground that the discovery that the 
agreement was void was made when the trial Court paased its decree. A 
Court cannot, however, come to a decidon that an agreement is void and 
then treat that decialon as giving a fresh cause of action and proceed to 
grant relief under S. 65, Contract Act, in the same suit Although at a 
general rule a cause of action must be antecedent to the institution of a 
suit and relief Is not ordinarily given on a cause of action arising from the 
pleadings In the suit yet the rule can admit of exceptions. In the present 
case an Issue was expressly framed on this point. The parties went to 
trial In rc8|>ect of this issue and put all the available material bearing on 
H before the Court. It is, therefore, obvious that the defendant could 
not complain of any prejudice if relief were granted to the plalntifla on 
the basis of S 65, Contract Act. There is also the general rule chat the 
Court should try to decide the dispute between the parties completely 
so as to avoid multiplicity of litigation. Therefore, if the plaintiff's claim 
under S.65, was otherwise established, they should not in the circumstances 
of this case be driven to tiling another suit even chough technically the 
cause of action may be said to have arisen when the contract was 
discovered to be void during the trial of the suit.* 

A transfer was set aside under S- S i, Tranifer of Property Act. Held,* 
that the case is governed by S. 65, Contract Act, and the transferor is 
bound under S. 65 to restore to the transferee, the price that he has 

1. Hamath Kaer, v. Indar HahaJur Singhy A. 1- R- 192 Z P- C. 403 ; 

71 1. C 629 : 50 I. A. 69 ; 2*^ O. O 22 J : 45 All. I /9 (P. C.) 

2. Anonda Mohan Roy, V, Gour Mohan Midiick, A* L R> 1923 P. C. 

189 : 74 L C. 499 : 50 I A. 239 : 50 Cal 929 (P. C). 

3ii Hansrat Gupta, v. Dehta Dun Mustarie Electric Tramway & Co, Lut, 

A. I R- 1933 P- C. 63:142 I. C. 7 :60 I. A. 13 ; 54 AIL 
1067 (P. C.). 

4. ShanAhoo Shiihd, v. Ohaneihar Singh, A. I. R. 1927 Oudh, 177 : 

1011. C 265 : 4 O. W. N. 256. 

5. Bhoia Noth, v Maharoni fCtmwar, A* L R. 1936 Oudk 280: 

1936 O. L. R. 242 : 1936 O. W. N. 489 : 162 L C. 362. 

Pamhmm Raghc^ Kunh, v. Sadatim Namdeo Shimpi. A. L R. 

1936 Nag. 26R 
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tecdved in .respect of die transfer* The transferee is not« bowever» 
astided to recover the money spent in sulne the creditors of?:transferor, 
where he himself was a party to the compiracy to defeac the creditors and 
was aware erf all the facts. 

A advanced cerutn amount to B in consideration of hh arranging 
the marriage of A*s brother with the niece of E. B was not the guardian 
of the glr! but the money was paid to influence the father of the 
girt The marriage was not arranged and then A brought a suit to 
recover the money advanced. Held,* that the provision of S. 65, 
Contract Aa, are applicable to this case. If the contract was void 
or voidable the benefit received has to be refunded, iris true that 
in such cases the promisee cannot recover the money promised, but ft 
does not folbw that the money paid for the prom lie not performed 
cannot be recovrred. It can be recovered unless it was paid for immoral 
or criminal purpose. Agreements. Itice this, as has been held in several 
cases, sre of two kinds : one is so immoral, obnoxious and repulsive that 
the Courts will have nothing to do with it ; others are of such a nature 
that though they arc not enforceable but the rei'und of the benefit 
received by a party can be decreed. Promise to procure girls for marriages 
by means not unlawful comes In this category. In this case the 
arrangement between A and B was neither immoral nor criminal and A 
was. therefore, entitled to get the refund of the money advanced- 

It was contended that the agreement under which the plaintiff sued to 
recover Rs ICO was void on the ground that it was a marriage brokerage 
contract. Reliance was placed upon the following cases. This principle 
of marriage brokerage contracts or agreements being against public policy 
Is Bcccptcd in the case of Dholidas.^ It is, however, urged that this 
agreement being a marriage brokerage agreement—as In the present case, it 
clearly is—the Rs. 100 paid by the plaintiff to the defendant, a stranger, 
to arrange his marriage was due to be refunded as the marriage was not 
completed i that S, 65, Contract Act, docs not apply because that section 
does not apply to contracts void from their inception ; and reference was 
made to this case* where it was laid down that where the agreement is 
void for illegality, no suit for restitution will lie. But that ruling appears 


1. Sonphula Kuer, v, Cansuri. A. i R. 1937 Pat. 330 . 1937 P. W. N. 
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3. Vofihyanfltfum, v. Gangan^v* 17 Mad. 9 : 3 M. L. ]. 132. 
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ooficmy to theic two niUnfi. ** There It nothing in the iudgncitt 
of die Priiry Council in the letter ca»e* about a contract becoming 
void or about a contract hairing been irokl from tea inception, 
because certain facts were not known to the parties at the 
time the contract was made, which appears to be the ground for 
the decision in Hernandos RomrokMimial* and the iudgment of the Privy 
Council appears In its broad and general expression to bring within the 
scope of S. 65, Contract Act, contracts that are void from their Inception; 
because of an unlawful obiect or purpoae. Moreover, to say that the 
conCrsct is void from its inception is a contradiction in terms. A 
contract void in its Inception is no contract at all; it has not passed 
from the stage of an agreement to the stage of a contract but comes 
within the broad and general principle that a contract void from its 
inception is no contract at all but an agreement not enforceable at law 
and, therfore, void- In this case the course followed in Gulahchand^ 
should be adopted and proceeded upon the simple ground that the 
plaintiff in this case sued for the return of a definite sum of money. 
His suit can be supported, as the suit in the Eiombay easel was supported, 
under the indebitatus counts; suit for money had and received : **such 
suits were held to He wherever the defendant was obliged by the ties of 
natural justice and equity to refund the money. The rule was, no doubt, 
subsequently restricted in its operation, but In such a case as this, where 
no msterial part of the illegal purpose has been carried out into effect, 
the payment has always been held to be recoverable"* It appears that 
in cases of this kind a distinction is drawn between marriage brokerage 
contract where the marriage has been carried out and marriage brokerage 
contracts where the marriage has not been carried out. In this case the 
marriage was not carried out. Therefore, there appears no reason why 
the principle followed in (julobchandi should not in this case be 
followed.^ 

The following question was referred to the Full Bench: "Where 
money has been borrowed by two minors under a mortgage deed at a 
time when they were minors, more than 18 years but less than 21 years of 
age, under a fraudulent concealment of the fact that the executants were 
minors because a guardian had been appointed .for them under the 
Ouardiana and Wards Act, can the mortgagee in a suit brought ‘against 

1 . Ouhbehand, v. Piilfiai, 33 Bom. 411 : 3 L C. : 11 Bom. L. R. 

64 ^. 

2. Hamdch Knar, v« Indar Bahadnr Skigfi, A. I. R. 1922 P. C 403 t 

711. C 629 : 50 L A- 69 : 26 O C. 223 :45 AIL 179 (P. C) 

3. Hernandos RomtakUomaL v. Chetlaram Dcdaomal, 5 & U R. 267 : 

15 L C. 836. 

4. Sadhumg Fauhmg, v. Jhammdas VaUvam, A* I R. 1937 Sind 

211 ;3t & L R. 170i 171 L & 1005. 
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^cm get t decree foe the ptincifml money under S 65, Conttict Act or 
under eny other equiuble principle, end cen he mUo get e decree fot 
file of the mortgeged property'*. Held/ thet where one of the pertief 
1e • minor and is incapable of contracting so that there never is and can 
never be a contract, 65 can have no application to such a case as that 
section starts from the basis of there being an agreement of contract 
between competent parties. This is as cleat a pronouncement as can be* 
and it is impossible to whittle down its effect either by suggesting 
chat it was not necessary in the case of Mohori Bibee^ to go into that 
question or that the Privy Council meant to refer to only a portion of S 65, 
namely, ‘'where the contract becomes void*' and not to the portion 
**whcre the agreement Is discovered to be void”, in laying down its 
inapplicability. The clear rule laid down to that neither S. 64 nor S. 65 
deals with a case where a party Is Incompetent to enter into a contract at 
all, and that in such a case, therefore, there would be no question of 
ordering him to restore the advantage which he has received or to make 
compensation for what he has received. Therefore, to pass a decree 
againsc a minor enforcing his pecuniary liability would, while holding 
that the contract is void and unenforceable, at the same rime 
be passing a decree against him on the footing that he had entered into 
the contract and hat not carried out its terms There Is no rule of equity, 
justice and good conscience which entitles a Court to enforce • void 
contract of a minor agaiast him under the cloak of equitable doctrine. It 
follows that the mortgage deed cannot be enforced on any ground. 

In a previous ruling* of this couit it was said that the sum originally 
advanced would be recoverable even though the attempted dealing with 
the land was inop)erative. The learned judges who decided chat case 
relied on this Privy Council case* where it was held that in a case where 
there was no effectual transfer of certain villages since the vendor had 
only an expectancy, yet under S. 65, the purchase money was recoverable. 
It was said in chat caae^ that t he agreement was void from its inception 
and that $• 65 applied. It w as contended that a different view had been 
taken in this case * If that is so, it cannot override the decision* of 

1. Ajudhia Prasad, v CHoiukin Lai, 1937 A W, R 661 : 1937 A. L J 

688: 170 1. C 934 : 1937 AIL L. R. 764 : I. L. R. 1937 All. 

860 ; A. L R. 1937 AIL 610 (F. B.) 

2. Mohori Bibee, v. Dharmodas Ghost, 30 Cal 539 : 30 1. A. 114 : 

7 C. W. N. 441 : 8 Sar. 374 (P. C.) 

3. Qurbofi Hussain, v. Fatfli Shah, A. I. R. 1933 Lah. 291 : 145 L C* 

163. 

4. Hamath Kuar, V. hdar Bahadur Singh, A. 1. R 1922 P. C. 403i 

71 L C. 629 ; 45 All 179 ; 50 I. A. 69 : 26 O. C 223 (P.C.) 

5* Ms«a#gf Hmusdn, v. Madad Ali, A. L R. 1931 Oudh 309 1 
UZ h C 543 :6 Luck*689: 8 O. W* H. 718. 
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dieir liordbhipt ai the Privy Coundl. while • Full Bench* hdd diei; 

where a oracract in writing to void fttm ita inoepcion, k would iidl 

within the terms of S. 65 as a contract which has become void.” 

The case of JaiuuJhan* to no longer good law in so far as k holds 
diat S. 65 to applicable when there to not and could not have been any 
contract at all, because of the Privy CouncU decision* which pointa out 
that S. 65, Contract Act, applies to agreements which have been void 
6tom their Inception at well as to contracts which became void 
subsequent to their making. On the applicability of S. 65 to Illegal 
agreements, the authorities against its applicability arc far leas convincing 
than might at first sight appear, and there to no reported cate which 
in the light of Uw as now established that a void agreement to discovered 

to be void on the date when it to made and that S. 65 appUea 

to agreements void ah tnitio disposes of the simple and convincing 
reasoning of Batchelor, I, in this cate.* This reasoning to not 
referred to (perhaps U to ahitti) in the case of Chhanga Mol* 
which to bated on an earllet Bombay case'' but the cate to 
relied on by the Madras High Court* for a contrary proposition. In thb 
Madras case* the old Bombay cate*' to also referred to in support of the 
contrary proposition and two prevloua Madrai caaet.* '* But in these two 
Madras cases S. 65 was not discussed It may be noted that in the 
Madras case Bakewelt, J ., rests himself partly on the meanktg of 
“discovered to be void" in the sense in which that phrase was then 
understood, while in the Cslcutts case" the reasoning to be found at pfK 

1. Municiptil fiourd, Lucknow, v. S. C. Deb, A- 1. R. 1937 Oudh 

(93 : 137 I C. ‘>74 . 8 Luck. I 9 O W. N- 461 (F. B.) 

2. Dulip Singh, v. logat Singh, A- 1. R 193S Lah. 721. 

3- iofinrdhan, V. Viihwanoth, A. 1. R. 1927 Nag. I16 ;98 1. C. 650 : 

2i N. L. R. 8. 

4. hiariuiih Kmtwat, v. Indar Bahadur Singh, A- 1- R. 1922 P. CL 403 : 

71 1. C. 629 : 4.S All 17*» : 50 I A. 69 ; 26 O. C. 223 (P. C.) 

5. CiulabclMnd Paramchond, v, Fulhui, (1909) O Bom 4)1 ( 416,417 ): 

3 I. C. 748 : 11 Bom. L. R. 649. 

b, Chhanga .Mai, v. Sheo Pnuad, A. I R. 1920 All. 167 : 55 1. C. 965 s 

42AU. 449 : 18 A. L. J.5I3. 

7. P. R.firCo, V. Bhdgwdndos, (1910) 34 Bom. 192 :2 1. C 475: 

ll Bom, L. R. 335- 

8. Srinivasa Ayyar, v. Scaha Ayyar, A I. R. 1918 Mad. 444 : 41 1. C. 

783 :41 Mad. 197 : 34 M. L J. 282. 

9. Deva Rayon Chetty. v. Muthu Roman Chmy, A. I. R. 1914 Mad. 

551; 18 I. C. 515.37 Mad. 393 : 24 M. L. ]. 310. 

10. Venkdta Krittnayya, v> Lakshmi Narayana, (1909) 32 Mad. 185: 

31. C. 554: 18 M.L J. 403. 

It. Ltda Coochmon, v. Hmdal Bote, A. 1. R. 1916 C^aL 266 : 29 L C 
625 : 4) Cal. 115 (122-121); 21 C l. J. ji? . 19 C W. N. 919. 




pp. Ml aodi 123 of 43 CiL clearly b that «n egreeinent void dfc inMe is noc 
an agreenient fubtequetidy found to be v<Hd or a contract made void by 
tupenrenins circumiCancea. It ii settled by the Privy Council' that the 
section presupposes a competency in the parties to contract, and hence it 
does not apply to an agreement with a minor. As regards this 
•apect the section hss b^n discussed in connexion with a municipal 
agreement in a Madras case.^ On perusing such authorities the matter 
is much more open than might be though^ for the reason that S* 65 is 
now held by the Privy Council to apply to agreements void .th inilio and 
for the reason that the date of the discovery is also held by the Privy 
Council to be the date of the agreement, and although L'ourts have 
constantly applied the English law of Illegality to attempts to recover 
money paid on illegal agreements, this Court does not think that the 
reasoning by which S. 65 has been considered inapplicable is sound. 
Therefore, it can be held that S- 65, Contract Act does not apply to 
agreements which arc void by reason of illegality.* 

In a suit for recovery of balance, In respect of transactions entered by 
the plaintiff with a third person, arrived at after appropriating to the 
losses arising out of such transactions the defendant's remittances, 
the defendant counterclaims the amount so appropriated on the ground 
that the transactions entered by the plaintiff arc void, the coMnterclaim 
falls to be dealt with as a claim for the restoration of an advantage 
under S. 65. chat as the plaintiff has applied the amount or has 

become legally liable to meet losses arising from the carrying out of the 
defendant's instructions, the plaintiff cannot be said to have received an 
advantage within the meaning of S. 65. The fact that there was no privity 
of contract between the defendent and the third {.>ersons nukes no 
difference, if the plaintiff has incurred the liability to the third person in 
carrying out the defendant's instructions. 

This Privy Council decision^ has no bearing on the present point 
because it is not disputed that S. 65 may, in conceivible esses, apply to 
agreements which are ah initio void. But this decision is not an authority 

1. Mohofl Blbee, v. Dfutmioddi Chose, 30 L A 114 : 7 C. N 441 : 

6 Sar. 374 (P- O): (1903) 30 CaL 539 (548). 

2. Kfwwdiuda Nockir, v. SfivUU(natur, Municipal Council, A. L R. 

1934 Mad. 480 :151 I. C 46 : 58 Mad. 65 : 67 M. L- ]. 38. 

3* Ataiom, v. Ludhtshwoft A- L R. 1938 Nag. 335: 177 1. C.6 (F. B.) 

4* Haxjioanlal^ v. Rrm Rodfuddson Oopikisont 4 B. R. 190: 32 S. L. R. 
135 :1938 O. W. N. 10 : 172 1. C 330 : 1938 O. L. R. 1: 

1938 All. L.R. 4: 1938 A-VP. R. 7: 1938 M. W. N. 83 t 
1938ALJ*77; A.LR. 1938 P. C 4. 

5. HtfiMih Kucnr, v. InJaw Bahadur Singh, A. 1. R. 1922 P. C 403 : 

7i LC 629 : 50 L A 69: 45 AIL 179; 26 O. C 223 (P« C) 
F-J51 
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for the pfopoiitlaii thet egreementi, which were not only known to be 
void but were initially bad and fraudulent mb agalnat others* and intended 
to defeet the adminiatTmtion of iuadce* the fraud being necessarily known 
to both the parties to the agreement, would be covered by S. 65. 
In Hamath Kuar^t case’ the Privy Council said as follows : “The 
agreement here was manifestly void from Its inception, and It 
was void because its subject mstter was incapable of being bound 
In the manner stipulated". It can he safely conceded that S. 65 may apply 
to agreements void ab initio, when there hts been some misapprehension 
but this ruling cannot be regarded as an authority for the proposition 
that it must also apply to agreements not only void ab initio but known 
to be so from the beginning and a fartion to agreements of a fraudulent 
nature involving moral turpitude on the part of the parties to It. The 
Madras decision* is that S, 65 has been held not to apply to agreements 
which are nor discovered to be void. In the present case, the agreement 
being o( a fraudulent nature knowm to be illegal involving moral turpitude 
on the part of the pUilntiflF and being an agreement amounting to nothing 
more than creation of false evidence mentioning false facts about 
plalntlff^s adoption and for compounding a non^compoundable case, 
S. 65 would not apply to such an agreement. Wassoodew, I., 
agreed with the aforesaid view* of Thakor, I , but explained 
the point under consideration thus: As the consideration for 
this agreement is tainted with illegaUry, the essential basis of the suit to 
recover damages for its breach fails. On the claim made for resiitutio in 
iiiCegrum it seems tiwr although there is no distinction as to the effect of 
itlegaUcy on the valUlry of an agreement, a distinction must be observed 
between the character or degree of turpitude creating illcgaUcy in the 
application of the provisions of S. 65, upon which the claim for 
restitution is founded. A contract might be invalidated by reason of a 
matter of substance, or by the provisions of a Statute, such as a Statute 
prohibiting members of a local authority from being interested 
directly or indirectly lu contracts of the local aiithoriry, or by reason of 
the failure to vot\foftn to the forms rokiuircd by Statute or by the 
destruction of the subject-matter as in a lease of premises (vide the 
case of DHuramsey^) or by the performance being made imposaible by 
reason of the |>rohlhition of export of goods (vide, the case of Bocfiono*), 
or thete might be failure to give possession by the interpotidon of 
circumstances bayond the control of the contracting parties (vide, the case 

t HtfmatK Kur. v. Indat Bahadur Singh* A. I R. 1922 P. C ^3: 
7i 1. C 629 , 50 I A 69 ; 45 All* 179: 26 O- C. 223 (P. C) 

2. Sfintmia, v. Sesha, A. I R- 1918 4^; 41 L C 783 : 41 Mad. 

197 : 34 M. L. J. 282. 

3. Pfiummsey, v. Ahmedbhm, 23 Bom- 15. 

4. Boggkmo fit Co, v. Arab Suamm Co, Lid. A. I R. 1916 Ebiii. 265 * 

33 IC. 536: 40 Bom. 529 ; 16 Bom. L R. 126* 
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of Mohobirl) or a contract of lease €»r sale might become impOMible of 
performance by reason of compulsory acquisition of the premises by 
Government; (wie, the case of In all such cases, it is possible 

CO suppose chat the contract becomes void notwithscanding the wlilingness 
of the parties to perform their part, and Courts have ordered the 
restoration of the advantage which one party has gained over the other* 
But the question in the present case arises whether the provisions of 
S* 65 could apply If In its origin an agreement was induced by fraud or 
the contracting parties were animated by fraudulent object or purpose 
and it was known to both parties to be illegal or inimorai at the time of 
the agreement. It is difficult, having regard to the Privy CouiKdl decision 
in Hamath Kuar^M case,* to suggest now^ that a contract ab {niiio void 
cannot be brought within the operation of S 65- The Privy Council 
was not, however, dealing with, in that case, an agreement whose 
consideration was opposed to public policy or whose illegality 
was expressed In the promise or found In its purpose and object. 
The Privy Council was dealing with a case where there was a 
misapprehension as to the private rights in property which w'as alienated 
by one by the instrument There, although the sale %vas from its 
Inception void, nevertheless, upon discovery nf the true nature of those 
rights^ the Court was prepared to grant restimrion under the provisions 
of S- 65. Moreover, it seems, therefore, that the words 'discovered to 
be void’ govern the application of the provisions of S. 65 and they 
cannot he expended to all agreements which are v<»iJ under S, 24, 
Ctmtract Act, by reason of unlawful cotisldcranon or object. The 
illegality, in the present case, ts both In the matrcT of consideration and 
the promise itself as expressed in the agreement and also in its purpose. 
Consequently no relief can be granted under the provisions of S. 65, 
Contract Act.* 

Re 1,000 was paid to D by M (who was the manager of P*s shop 
for the sale of bicycles motor tyres and a gramaphone) as earnest 
money on account of a contract which he purported to enter into with 
D as agent of P for taking sub-lease of a tea garden belonging D. In 
the contract it was laid down that if there was default on the part of p 
in completing It, the sum of Rs 1,000 which was paid as earnest money 

1. Klahalnf Prasad Pande, v, Gtfnga Dehal Rai, A. 1 R- 1919 All. 72 : 

52 L C. 331 ; 42 AU. 7 ; 17 A. L, ). 878. 

2, Hdjhim, v. Misri. A-1- R.’1922 AU 6: 65 1. C 253 : 44 AU. 229 : 

20 A*L. J. 41. 

3- Htfrructfi Knar, v. Indar Bahadur Singh, A. I. 1922 P. C. 403 ; 
71 L C. 629 ; 50 I* A. 69 : 45 All. 179 i 26 O. C 223 <P. C.) 

4* Rudfogowda Yeshaantgowda^ v. Gongowda Basagoufda Patil, A. 1. R* 

1933 Bom 54 : 39 a L* R IU4 : P3 I C. S53- 
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wai ^ be forfeited. As P nuHmafm that M wee not emfiowerad CO enter 
biCD thli concrect, he repudiecei the contrecc end cleimt to recover die 
fU t,00i} from D which D melnceine he ti entitled to retain, the contiect 
not having been completed hf P. It was contended on behalf of D that D 
having entercid Into the contract under the bonafide belief that M waa 
the agent of P, he was entitled to retain the earnest money as provided 
in the contract. In support of this contention this Privy Council case 
was cited but that case is distinguishable from the present case. In 
that case, the defendant had been led by the conduct of the plaintiff 
to believe that the agent had authority. In this case, as far as one can 
see. the defendant D had no reason for supposing that M who was 
tnerely the manager of the hycycle business, had authority to enter into 
a contract with reference ro the lease of a tea garden on behalf of P. 
HeU,^ that it has been found chat M was not the agent of P. Accordingly, 
it is obvious that the forfeiture clause could not take effect. There was no 
gucation of default on the part of P in completing the contract, because 
there was no contract with P. Reference was made to this case* in which 
a clerk fraudulently sold timber belonging to his firm under a concealed 
name, k was held that the appellants were entitled to recover from the 
purchasers the value of the timber. Thotigh S. 65, Contract Act, may not 
apply dtrectly to the present case but the same principle would apply. In 
this case the money belonged to the plaintiff and was wrongly obtained 
by defendant, and the plaintifi not having held out M as his agent he is 
certainly entitled to recover the amount. 

The language of S. 6^, Contract Act, has been held by the Privy 
Council^ to include agreements which arc destitute of legal effect from 
their inception, and would, therefore, cover a case like the present 
where the agreement in pursuance of which the defendant cook delivery 
of the rubbish and nlgh^soil has been discovered to be of no legal effect 
from the beginning. There are certain cases which appear to hold that 
S. 65, would have no application where the void charaaer of the 
agreement was known to the party : See the following cases.But these 
cues were decided on the principle that the contracts being either 

1. Ram Penab, v O. ManKoU, 26 Cal. 701: 3 C. W. N. 313 (P. C.) ^ 

2. Katala VoUgy Tea Co, v. Lachmi Narayon AgatwaUat A. I. R, 

1939 Cal. 14 :68 C. L.}. 94 :180 I. C. 14L 

3* Forgufuirion Broclien 9 Co, v. King &C«. (1902) A.C.325 I 

71 L J. K. a 667 j S6 L T. 810: 51 W. a 94. 

4. Hamath Ktmwar, v. JnJar BahaJur Singh, A* T. R. 1922 P, C. 403 i 

72 1. C 629 : 501 A. 69 : 45 All. 179» 26 O. C. 223. 

5. Ltdw Coachman, v. HItoUI Bow, A. 1. R. 1916 Cal. 266 : 291 C 

625 J 43 Cal. 115 : 21 C. L. J. 537 :19 C. W. N. 919. 

6. Nothu fClian. v. StwcA Ko<Ti.|15 C. W. N> 406 : 9 L C 16}. 



Immimt m op|x>«ed to public policy were inherently illegal and the 
paitiei being in pofi delicto the Courts could not tender any assiscance In 
enforcing them. The same cannot be said» however, of cases where 
agreements are held to be merely unenforceable on account of a failure 
to comply with ceruin forms or for want of giving expression to an 
agreement in the manner prescribed by law. The reason for this 
difference is obvious. Iris impossible for a Court to give effect to or 
recognize an illegal transction either by enforcing it or by ordering 
restitution to a party after it has been wholly or partially carried out* 
But when an agreement is discovered to be unenforceable and not illegal 
and when a party has not been guilty of any conduct which would 
disentitle Kkn to come to Court, there appears to be no reason why the 
principle underlying S. 65 should not be given effect to- Moreover, S 65, 
Contract Act only provides for the devolution of an obligation 
on a person who has received some advantage under an agreement which 
has been discovered to be void or \incnfofccablc from the very beginning. 
The sections 65 of the Contract Act and 97, United Provinces District 
Municipalities Act were framed by Legislatures with entirely different 
obiects and one cannot be said to be in conflict with the other. S. 65, 
Contract Act, was meant to cover those agreements as well which are 
discovered to be void from their inception while Ss. 96 and 97, United 
Provinces District Municipalities Act or Ss. 68 and 69, Madras District 
Municipalities Act (4 of 1884), apply to contracts only, The distinction 
between an agreement and a contract must not be lost sight of ft would 
thus appear that the provisions of S. 65, Contract Act, were only 
intended to come into play when an agreement was discovered to be 
unenforceable at law according to the rules laid down in Ss 96-97, 
United Provinces District Municipalities Act or Ss. 68 and 69, Madras 
District Munidpalities Act* The result is that instead of their being any 
conflict between the special and genera! laws, the general law would 
permit a party to get relief when on account of a special law the 
agreement cannot be considered to be enforceable or, in other words, 
characterized as a contract. Moreover, inasuit on the basis of a contract, 
a party is trylryt to enforce its terms while in a suit under S, 65, a party 
merely asks for restoration or compensation as the agreement has not 
matured into a contract and he wants to be placed in the position in 
which he would have been if no agreement had been entered into. It 
emnoe be legitimately contended that In asking for a relief under S. 65, 
Contract Actt they are doing the same thing indirectly as was forbidden 
by the Munidpalities Act. It would be extremely inequitable to find 
chat when a contraa has not been entered into by authorized persons or 
Is found to be unenforceable for want of certain formalities, the 
advantage gained by a party should not be, when it was not intended to 
be gratuitous, restored or compensated. The Courts in India are and 
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hmve hmt •dmtoifterfng both Uw «fid tqukf tod there Is no reiion why 
thii equlCible relief, which ilnee the ptwlngof Judlcafure Acts is grsntsble 
even by the Courts In Englmnd, should not be grtnttble here. The 
relief which a person asks for under S 65, Contract Act, has not been 
forbidden by any Uw and it cannot be legitimately argued that in trying 
to secure such a relief he is attempting to do indirectly what he had been 
forbidden by Uw to do directly. By asking for an equitable relief he 
cannot be said to have got round the Uw. Indeed he ought to be taken 
to have admitted that the Uw does not permit such agreements to be 
enforced and it it onjy then that he asks the Courts to exercise its 
equitable {urisdiction in restoring the parties to the position in which 
they were before these infructuous agreements came into existence. 
Therefore, by holding S. 65, Contract Act, to be applicable, is to give 
effect to both the letter and the spirit of the Uw.* 

The appellant brought a suit on two promissory notes for amounts 
advanced to trustees for rhe necessary performance of the duties imposed 
on the trust. One of the terms of the scheme of the Trust was to this 
effect: *'All borrowing from and all lending on interest to the funds of 
the trust is absolutely prohibited*’. The appellant was also aware of this 
prohibition and he knew chat the cnisrees were disobeying the above 
term of the scheme* Held,* that the appellant relied on this case* to get 
over his dilficulty which is to the effect chat where it appears to a creditor 
advancing money to a trust that the money is being used for the 
crust and not for the trustee’s private purposes and where the 
money is definitely applied, the creditor cannot be defeated by a 
contention that the duties could have been performed on a less elaborate 
scale* That is true only where a trustee acts in the dischage of hb duties 
as trustee. That principle could not be applied where a trustee 
b acting contrary to the trust or to the rules imposed on him 

by a scheme. To such a case both the trustee and the creditor 

know chat the money ought not to be spent. It has been pointed 
out that the contract in the present case has to be viewd in 
the light of the expren words used in S* 65, Contract Act, and 
not by the principles laid down in certain Englbh cases which 
are less liberal. But the language used in S. 65 shows chat it 

1. Madura Munidpalfty, v. K Alaiitisami Naidu, A. I. R. 1939 Mad* 

957 ! 1939 M. W. N. 821 : 50 M. L W. 4« : 1. L. R. 1939 Mad* 

928. 

2* Bova C- Gopaloswami MudoUar, v. Annandatui Kottatal, A- L R* 
1940 Mad. 719 : 1940-1 M. L J* 547 ; 51 M* L. W. 708 :1940 
M. W. N. 669. 

3* VAhudafiriya Thinha Swamiar, v- Lokifimiiidra Thbtha Swomlar, 
A. 1. R. 1927 P. C. 131: lOl 1. C* 545 : 54 L A. 228 : 50 Mad. 
4W(P.C.) 



doQi not Apply to contrtcti into which pertoni ddIberAtely enter, 
knowing ^at the contract cannot have any validity and is in e x pr e ss 
contravention of the rules and restrictions imposed on them. 

A Majadanashm entered Into agreement to lease the property of the 
khankak and received norrona for the same and after him a receiver was 
appointed who was sued for the return of the nazrma and the notvano 
was found to be in the possession of the fchankah* Held,’ that the terms of 
& 65 applied and the receiver was bound to return the amount received 
under the void agreement and that no privity of contract between him 
and the so/adanoshin was necessary 

The scope of S* 65 has been explained in this case,^ where it was said : 
“The present case is, however, not that of an agreement 'discovered* to be 
or 'becoming* voicL The agreement it void on the face of it and it was void 
ah initio, while the words of the section can only be aptly applied in such 
cases as that of an agreement which is subsequently found to he void on 
account of some latent defect or of circumstances unknown at the date of 
the agreement or of an agreement which is afterwards made void by 
circumstences w'hich supervene**. In this view ot the law the section 
cannot be held to apply to a case of a contract void as being contrary to 
the statute law which the parties must be presumed to have known at the 
time when they entered into the contract In another case* it was held 
that the section has no application when the object of the agreement is 
illegal to the knowledge of both parties at the time when It was made. 
The following cascs^'* decide the distinction between the consequences of 
void and voidable contracts. This case* appears to be in conflict with the 
decisions in Ledu CoocKman's casc*^ and also of Nathu Klian*$ case * The 
case of Hamath Kuar^ held that the contract was based on a mutual 
mistake of the parties as to the true nature of the rights of Indar Singh. It 
was clearly not a case where both parties were aware of the illcfpillty of 
the contract at the time of its inception Tlie case is, therefore, 
distinguished from the case of Nothu Kkan^ in which It was held that 
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4- Dw^endra Mohan Saimo, v. Manoroma Dasi, A. L R. 1922 Cal. 
150 : 70 L C. 990 : 49 Cal. 911 : 36 C. L J. 326 r 28 C. W. N. 


5. Eoicem Merngoge St Agvicy Co, Ltd, v. Rekott Kumar Ray, 3 C.LI. 
260. ^ 

6* Uuampr, 33 AIL 779 ; 12 LC. 112: 

7. HamaA'Ksm, v« bidar Bahadur Smgh, A. L R. 1922 P. G 403 : 
7liC.629t4SAlLl7»:50LA.69 : 26aC. 223, 
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S» 65 dot* not ippiy where the ob)ect of the tgreesment wet known to be 
Illegal to both the parties at the time It was made. * 

Revefsifig this judgment* It is held that the princl{de underlying 
S 65 is that a rUd^t to rettitution may arise out of the failure of a 
contract though the right be not itself a matter of contractual obligation. 
If It be settled law that the incapacity imposed on a judgment-debtor 
by para. 11 of Sch, 3 of C. P. C. is an incapacity to affect his property 
and not a general incapacity to contract, it follows that the covenant to 
repay is not made void by the mere operation of the paragaraph. Bui 
the lender who has agreed to make a loan upon security and has paid 
the money, U not obliged to continue the loan as an unsecured advance. 
The bottom has fallen out of the contract and he may avoid it. If he 
does so avoid the contract, he brings himself within the terms of S. 6^ 
and within the principle of restitution of which it is an expression— 
whether for all purposes adequate or exhaustive need not here be 
considered.* 

The appellants and others entered into a contract under which 
each was to advance a certain sum of money to defendant 1* who was 
to bid at an ahkart auction sale to be held on that day, and as 
consideration for the money paid by them, they were to share in the 
business which defandanc 1 was to bid for. Defendant 1 did bid, and 
he conducted the business and—it Is said—made profits. l‘hc plaintiffs 
brought the present suits for the dissolution of the partnership and 
accounts. Held/ that it was argued that where the contract was 
entered into before the auction, it was not a contract which infringed 
the provisions of the Abkarl Act and could, therefore, be sued on. It is 
only contracts entered into after the auction takes place, it is contended, 
that arc illegal , because they amount to transfers of the interests of 
the licensee, but this point has been set at rest in the Full Bench case* 
that any partnership without sanction, whether entered into before 

I. Dhoniia Mundd. v. Ml. Kosifa Bonuin, A. 1. R. 1941 Pat. 510 : 

193 1. C. 85! ; 7 B. R. 624. 

1. Rdja Mohan Manucha, v, Monroor Ahmad fChon, A. 1. R. 1937 

Oudh 410: 1937 O. L R. 386 : 169 1. C- 785 : 1937 O. W. N. 

784. 

3. RoM Mohan Momscha, v. Moncoor Ahmad Khan, A. L R. 1943 

RC.29:46B.L. R. 170: 47 C W, N. 509:9 B. R. 353: 
206 I.C. 457! 1943-J M-L.J. 508:1943 O.W-N- 214; 

70 LA. I : 1943 A. L,). 411; 18 Luck. 130 : L L R. 1943 

K. P. C 19. 

4. R. Chennoyya, v. T. Jonihamma. A L R. 1S144 Mad* 413 : 

57 M. L. W- 325 ; 1944.1 Kt L. J, 434 ; 1944 M, W. N. 408. 

S RimaiMiiidN, V. A L R. 1935 Mbd.440: 58 MwL 

727 (RB4 
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die ftueckiti or after it, would be illegal, see also this case. * It is argued 
oti the authotityDf Fall Bench cite* that the plaintiff was entitled 
to a refund of the capital advanced under S 84, Trusts Act but 
the position of a partner In an illegal partnership is very different 
from that of a humble subscriber to an illegal chit fund S. 65, 
Contract Act, was also invoked for the purpose of procuring a 
refund of the money advanced by the appellant, but although 
the section applies in general to void contracts as well as to 
voidable ones, it does not apply to contracts that are illegal. In 
the question was apparently whether a person who had 
entered into a wagering contract and had given a certain sum of money 
by way of security for the fulfilment of his agreement, was entitled to 
receive that money back again. It was held chat he was; but at the same 
time it was held chat S. 65 did not apply. In another case* S. 65 
was invoked^ There, although the contract was found to be 
illegal yet the money was ordered to he refunded. From one point of 
view, however, the contract was merely void and not illegal; but it 
purported to transfer a right in land that might never come into existence 
—a transfer of a mere expectation of property In such a case, S 65 would 
apply. Finally, on the authority of Venlurttfro/M • it is argued that even 
though S 84, Trusts Act and S 65. Contract Act, will not apply, there 
is a general principle of law whereby a person who has money which 
belongs to another, can be made to return it That can only be done, 
however, when the money is not tainted with the illegality of the 
contract. The money held by a stakeholder is one example- In the 
case dealt with in VeniuUdrajM^ the sum of money in vtuestion was not 
paid in pursuance of the illegal contract but by way of security. The 
return of money was refused in Kamanayudu.^ In Seska Ayyar,* the 
money was returned only on the ground that S. 84, Trusts Act. 
would apply, while in Auryafnabhakara,^ the money was returned 
because S- 65. Contract Act, applied. Moreover, in this case, the sum 
of money no longer exists for in pursuance of the contract, the money 
advanced by the appellants was utilised in the business. 

1. J. D. Italia, v> D- Cowosjec. .A. 1. R 1944 Mad- 295 : 1944-1 

M. L J 97 ■ 57 M. U W, 9i: 1944 M W. N. 87 1. L R 

1944 Mad, 697. 

2. Seiha Ayyar, v- Krishna Ayyar, A* L R 1936 Mad. 225 : 59 Mad. 

561 IF. B.) 

3. Venhasafaiu, v. Ramanufom, A- i* R. 1918 Mad. 163 : 34 M. L. ]. 

561. 

4. Auryafirabhakara, v. Sanyosi, A^ I R. 1925 Mad. 885 : 48 M. L |. 

596. 

5. RanuBsayadM, v. Seetharamayya, A. I* R. 1935 Mad. 440: 58 Mad. 

727 (F. B.) 
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AvnicABiurT or it. 65> 70 and 72* 


lot IV 


The lower Court wu of opinion chat the utiregliteredttledeedaiiLOumedi 
to « contract of tale, and as the right to enforce iped&c performance of the 
contract had become barred, the contract bad become void as It ceaacd to 
be enforceable and, therefore, the proviaiont ofS. 65, Contract, Act would 
apply* The lower Court obaervedi **Whcn a contraa which was originally 
legally enforceable ceases to be so enforceable because of the law of 
timiuclon, such a contract becomes void when it so ceases to be 
enforceable. Hence the ptovUions of S. 65, Contract Act, become 
directly applicable and it is even unnecessary to base this case on the 
analogy of the provisions contained in the said section'* Then the 
lower Court points out that as the contract for sale became 
unenforceable and, therefore, void, the plaintiffs are bound to return 
the money before they can recover poisession of the properties. Held,* 
that the lower Court was wrong in the view that when a contract has 
become unenforceable by reason of the fact that the claim to enforce 
the contraa had become barred by limitation it becomes void so as 
to attract the provisions of S. 65, Contract Act, is clear from this 
decision^ where the following observations were made; "Not every 
unenforceable contract is declared void, but only those unenforceable 
by taw, and chose words mean not unenforceable by reason of some 
procedural regulation, but unenforceable by the aubstantive law,..Mere 
failure to sue within the time specified by the statute of limitations or an 
inability to sue by reason of the provisions of one of the orders under the 
Civil Procedure Code would not cause a contract to become void". 

2. AppUcability of Ss. 65, 70 and 72:—As regards seaion 65 It 
seems to be applicable to cases in which an agreement is void by reason 
of mistake or impossiblllry, or in consequence of the want of a legal 
consideration* The illustrations annexed to the section point to this. 
The section opens with the words :—"When an agreement discovered to 
be«voldor when a contract becomes void," and applies only to such 
cases. As an illustradon of the cases in which an agreement is discovered 
to be void, the following is given: “A pays B Rs. 1,000 In consideration 
of B's promising to marry C, A’s daughter, C is dead at the time of the 
promise. rhe agreement is void, but B must repay A Rs. 1,000". 
Here the parties entered into an agreement in the mistaken belief that C 
was alive, and there was a total failure of consideration for the payment 
of the Ri. 1,000, In the present case the agreement entered into between 
the sppeUants and the respondent Municipality was not dtiooveced to 
be void. There was no dlegality in the action of the Munidpalicy In 
passing a resolution accepting the appeUant*s tender, and, therefore. It 
cannot be said that the agreement, it any, constituted by the tender 

1. Pulmgimdid VeniutfapfMi Naidu, v. Geddom Cfiennoppa Naidu« 

A. 1- R. 1945 Mad. 171 ; 1945-1 M. L* ). 158 : 221 L C 153* 

2. Mahanik Sngh, v, U* Ba >% A* L R. 1939 P, C 110 . 66 L A. 

198 : 181 I* C. L 
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tfid acceptance of has been discovered to be void* The aisreemem 
is ujic^eccioiiable» bat it did not ripen into a bindinje conCract by reason 
of the neglect of the parties to comply with the provisions of the section 
under which the Munidpality could aione contract. The subsequent 
words of the section* namely. *‘whcn a contract becomes void*’ evidently 
have no application because there was no contract If it Is held that 
this section was applicable, it would render nugatory the salutary 
provision of the Municipalities Act which provides chat "’a contract 
executed otherwise chan in conformity with It shalt not be binding on 
the Board". Likewise section 70 appears to have no application. That 
section provides chat where a person lawfully does anything for 
another person or delivers anything to him not intending to do so 
gratuitously the person enjoying the benefit of the non'^gratuitous act 
shall be bound to make compensation to the former in respect of or to 
restore the thing so done or delivered. Assuming, but without deciding, 
chat this section has any application, the appellants cannot be said to have 
lawfully delivered to the Municipality the ballast which the Board has 
not used* The plaintiffs, without any legal contract authorking them in 
that behalf, chose to lay down ballast on the side of a public road. That 
ballast has not been used by the Municipality save to the extent for 
which the price* viz., Rs. 1,094-8-8 has been paid to the appellants, that 
is, the sum lodged in Court and drawn out by the appellants. The 
Municipality has not enjoyed the benefit of the remainder of the ballast 
The section nowhere Imposes on a party any obligation to make 
compensation in respect of that of which he has not enjoyed the benefit. 
Section 72 also docs not appear to help the appellants. It provides that 
a person to whom money has been paid or anything delivered by mistake 
or under coercion must repay or return it The ballast in this case was 
neither delivered by mistake nor under coercion. 

3. ''Discovered to be void” :—When a valatdhan paaa (mortgage 
of unrecognized portion of a fihag) was held to be void and also the 
agreement Is discovered to be void long after the transaction, it Is clear 
that If the agreement is discovered to be void, tc is open to the Court to 
allow compensation to the person to the extent of the advantage received 
under such agreement by the other side. In this case there Is the 
additional circumstance, that is, a personal covenant in the bond to give 
compensation in case there is any hindrance caused to the possession of 
the defeivlanc under the bond. Even under this covenant the order of 
compensatkm against the plaintiff would be justified.* This view Is 
supported by this ruling.* ^ _ 

}. RudKa Kfifhiui Oos. v. The Municipal Board ofBenarei, (1905) 
27 AIK 592 : 25 A- W. N. HI : 2 Ai L. J. 32K 
2* Hafibhai Han^, v. Nathubhax Ratnoffi^ A* K R. 1914 Bom. 102 • 
38 Bom. 249 : 23LC*602; 16 B. L. FL62. 

3. mhai Utdof. v. Ndgft Oulab, 3 L C 76L 
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In m AUahilHul ctic* cited in para 1297 of Dr* Gour*f Law of 
Tranafer in India* Edn. 3, it la laid down that a contract which la not in 
accordance with the atatutory requirements is no contract at all> and does 
not become void and is not discovered to be void in the sense of S. 65, 
Contract Act.* 

The words 'discovered to be void* in S* 65, Contract Act are more 
a|>c to describe an agreement which was void ab initio but not then 
known by the parties to be so, than an agreement of which the liability 
must be taken to have been always known to them. The authorities 
given below show that In a suit for money had and received to the use of 
the plaintiff, the defendant may plead that it has been applied in 
accordance with their agreement, and the plaintiff cannot reply that the 
agreement waa illegal because he is paniceps crimins. If the agreement is 
wholly executory and no material part of the illegal purpose has been 
accomplished, defendant cannot plead that he holds the money for that 
purpose. See the cases of Barclay* and Pertheipermal^ and the cases cited 
there. These propoiicions apply when the parties are in pari delicto and 
to agreements void under Civil law ; different constderacions may arise in 
the case of an agreement to commit an offence against the Crown * 

A mortgage with possession was executed in 1889 on account of a 
loan. According to the terms of the document of mortgage, the 
mortgagor undertook to keep the mortgagee in posseasion up till the end 
of a certain year. The stipulation in the deed was that the mortgagor 
waa not to be entitled to redeem the property before the end of that year. 
This period of the mortgage had not expired at the time when the 
plaintiff mortgagee was put our of possession. The difficulty in the 
case arises out of the fact that the document of mortgage upon which the 
plainttffi rely was not proved to have been attested in the manner 
required by law (S. 59, T. P. Act). Consequently in accordance with this 
ruling of the Privy Council* the tranaaction between the parties cannot 
be created as a valid mortgage transaction. But the lower Court relied 
upon this case^ and came to the conclusion that the plainttS wu 

1. Radhe Krufina Das, v. Municipai Board of Benares, 27 All 592. 

2* Anondroo, v. Tukatom, A. I. R. 1917 Nag. 57 : 46 I C. 3’6; 

1 N. L. J. 46. 

3 . Barclay, v. Pearson* 2 Ch. IS4. 

4. Petherpermal Chatty^ v. Muniandy Seruai, 35 Cal 55! : 35 I. A. 

98 (P. C) 

5. P. R. Srinwaia Aiyar, v. A. Sesha Iyer, A. I R. I9l8 Mad- 444 : 

41 I C 783 : 6 M. L. W. 42 : 34 M. L, I 282.41 Mad. 197- 

6. Shomu Patter* v« Abdul Kadir Rowthan^ 33 Mad. 607 : 16 I C. 250 : 
39 I A. 218 (P-C.). 

Rom Narayan Singh, v. AdhinJra Nath, A. L R. 1916 P. C 119; 
44Cal. 388; 38 I C 932 : 44 I A 87 (P. C .) 
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entitled to moctgage motiey under the provMont of & 6S, T. P« 
Act. Hddf* that the lower Court wee right to give the pUintIff a decree 
for the maae 7 which wit proved to have been advanced at the time thii 
contract was entered Into. Here we have a document purporting to be 
a mortgage—deed, which on the face of it appears to be regular. 
According to the law u tc was understood in these Provinces at the time 
when the agreement was entered into, the document would have been 
treated as a valid document. It It owing to the exposition of the taw set 
out in the judgment of their Lordshipa reported as SKamu PoUer,* that It is 
now discovered that the document is void and that it cannot be enforced 
at a mortgage, in these circumstances it is held that the terms of S. 65 
apply, and although the discovery that the agreement is a void agreement 
hat only been made during the course of the trial in the first Court, that 
fact ought not withhold any relief to which the plaintiff is entitled. It 
would be quite improper to lay down that the discovery of the invalidity 
of the document not having been made till after the suit had been filed, 
the only course was to refer the plaintiff to another suit‘ T he aioretald 
interpretation of the meaning and scope of S. 65, Contract Act. Is 
supported by a judgment of the Madras High Court * Similarly here if 
the collateral agreement by which the creditor in this case was to hold 
possession of the property by way of security for the repayment of the 
loan has failed by reason of the defect in the attestation of the deed, the 
plaintiff is nevertheless entitled under the terms of S- 65. Contract Act, 
to recover the sum which was advanced to the mortgagor, 

Section 65 deals with (a) agreements enforceable by law and (b) with 
agreements not so enforceable* By clause fg) of S. 2, an agreement, 
discovered to be void* is one discovered to be not enforceable by law, 
and, on the language of the section, would include an agreement that was 
void in that sense from its inception as distinct from a contract that 
becomes void. The agreement to sell the right of reversioner is mintfescly 
void from its Inception, because its subject matter Is incapable of being 
bound by sale.** 


1. Gonga Pfosod, V. Ram Somu/b, A. 1. K. 1918 Oudh 22:45 L C. 
266:200 C. 306. 

2- Skamu Paaef, v. Abdul Kodir RowcHon, 55 Mad* 607 : 16 I* C. 

250: 39 I. A. 218 (P. CJ 
5. Ktiihnoft, v. Sonkafa, 9 Mad. 441. 

4. Tholtisraifi Hamath Kuar, v. Thohur Indar BahadHt Singh, A, I* R. 
1922P.C 403:9 O. L. J. 652: 5 P-L* T. 281:2 Pat. L. P 
Civti. 237 : 71 1. C. 629 ; 44 M. L. J. 489 : 50 1. A. 69 
37 C L* ]. 346 : 45 All 179 : 27 C W. N. 949: 26 O. C. 223 : 
18 M. L. W. 383 : 33 M. L. T* 226. 
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A mof tgqte wa» made by aU the adult memben of a ioint Hindu 
family. It was acted upon by the mortgafee’s entering into posaeiakm. 
obtatatbtg mutadon of names on that buis and continuing in poaaeasion 
for about a period of 12 years* The agreement was held by the Court 
of fiiat instance to be void on the ground that the mortgagee failed to 
establish legal necessity for the tcansacrion. But whether legal necessity 
existed or not Is a matter of proof which would ordinarily be adduced 
at the time when the validity of the mortgage is assaUed and the finding 
of the Court as to ita validity or invalidity would rest on the evidence 
so adduced. The mortgagee in the present case attempted to show that 
there was legal necessity for the mortgage, but the decision of the Court 
of first instance was given against him on that issue. It wu only then 
that the mortgage in question was in fact discovered to be void in law, 
though when to discovered it mutt be taken to have been void from 
its inception. The discovery, therefore, in a esse like the present 
occurred later than the date of the agreement and as to when occurred, 
it ought to be from the date of that dedtlon.1 

This Privy Council ruling* hat been subsequently explained in another 
Privy Council cate.* There it was held that in the absence of special 
circumstances the time at which an agreement is discovered to be void so 
that cause of action to recover the consideration arises under S. 65 of the 
Indian Contract Act, is the date of the contract.* 

According to the decision of the Privy Council,* the time at which an 
agreement is discovered to be void so that a cause of action to recover 
the consideration may arise under S. 65 of the Indian Contract Act, in 
the absence of special clrciunstances, is the date of the agreement.* Refer 
to the following rulinp**'* in support of the view taken. 

1. Ram Noth, v. Damodar Prasad, A. 1. R. 1925 Oudh 212 : 80 I- (.'. 

855. 

2. ThokHrain Hanuith Kucr, v« Thokur Indar Bahadur Singh. A. I. R. 

1922 P. C. 50i : 50 1. A. 69 45 All, 179 : 71 I. C 629. 

i. Anonda Mohan Roo, v. Oour Mohan MuUtck, A. I. R. 1923 P. C. 

189 : 50 Cal. 929 j 50 I A. 239 : 21 A- L. J. 718 ; 4 P. L T.609 ; 

4 L. R. P. C. 164 25 Bom. L. R. 1269:45 M. L. ]. 617 : 

1923 M. W. N. 803 ; 33 M. L. T. 375 : 28 C. W. N. 713 
40 C. -VlOff. C.). 

4. Rom Somuih Skigh, v. Mt. Mainoth Kucr, A. 1. R. 1925 Oudh 737 : 

2 O. W. N. 853 I 91 I. C. 176. 

5. Gopdol Bhaumnlram, v. Pandurang, A. 1. R. 1926 Nag. 241 ; 

92 I. C. 640. 

6* Bai DiuioR, v. L/tnedbhoi BhstlMai, A. 1. R. 1916 Bom. 318 ; 
36 1. C. 564 : 40 Bom. 614 18 Bom. L. R. 773. 

/averUud, V. Gotdhan, A. L R. 1915 Bom. 102 : 28 1. C. 442 < 
39 Bom. 358 1 17 Bom. L. R. 259. 


7. 



fL 651 to m 1217 

It if ft mftonftble confttructlon of the words dWemmi to be void** 
in S* 65 to hold thftt they ftpply to ft cise where in tgreemenc whidh wii 
not pdma fom void in in entirety, though it mifldiit be void in ptn. is 
declared by the Courts to be void «nd ftny money paid under such an 
agreement is money paid under an existing considerstion which 
afterwards fails and in such a caae time runs only from the date of the 
failure of the conalderatlon. 

The Patna High Court* has held that a cause of action must be 
antecedent to the Institution of a suit and could not arise from the 
pleadings dbemselves. It might be held that the decision of the trial 
Court gave a cause of action for a fresh suit based upon 65 of the 
Contract Act, on the ground that the discovery chat the agreement was 
void, was made when the trial Court passed its decree But a Court cannot 
come to a decision that an agreement is void and can then treat that 
decision as giving a tresh cause of action, and proceeded to grant relief 
under S* 65 of the Contract Act in the same suit. If the discovery, chat the 
agreement was void, was not made before the institution of the suit, 
then the parties cannot be held to have made the discovery until the 
Court delivers judgment to chat effect* The parties must be held to 
have made the discovery until the Court delivers judgment to chat 
effect. The parties must be held to have known the agreement to be 
void on the dace of its execution, and chat there was no subsequent 
‘'discovery*' within the meaning of S* 65 of the Contract Act. The 
cause of action for suit under S 65 accrued on the date of the execution 
of the deed. The aon of a karta of a joint Hindu family is bound to 
discharge the liability to make restitution under S. 65 of the Contract 
Act attached to the mortgagor, his father, just as he would be bound to 
discharge an ordinary debt from his father. There ia no suggestion chat 
the loan was contracted for an immoral purpose, and there is certainly 
nothing immoral in the liability to make repayment. On the contrary, 
it is an equitable liability. A mortgage of joint family property by the 
k^fta without legal necessity and not for discharging an antecedent 
debt, is void from Its inception and not merely voidable under the 
ruling of their Lordshipa of the Privy Connell * But the Privy Council 

1. Maung Kyi Oh, v. Moung Kyaiw Zan, A- I. R. 1926 Rang. 7 : 4 Bur. 

L.). 197 :93 L C. 119. 

2. Govifid Ramanui Dos, v. Dtvendfobala Dost, A. 1. R. 1919 Pat 

507 : 4 Pat L J. 387 ; 52 1. C231. 

3. Nartfin, v. Samofoin, A. L R. 1917 P. C. 41 : 15 A. L. ). 584 

19 a L R. 646: 26 C L J. 97 ; 11 O W. N. 990 ; 39 AIL 
S00s4OLC.Z84 : 44LA.163: 33 M. L. 1. 39:6 M. L W. 
334; 1917 M. W. N. 516 ; 2 P.L. W. 29. 
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In tnother eaie' clearly nhows thn S- 65 tppliet to an agreement which 
waa void from ita Incepdon. It is held, therefwe. that under that 
tecrton the mortgagor wu bound to repay the loan as soon as the 
agreement was diseoveted to be void- In the next Privy Council case* 
it was held that a party must normally be deemed to be aware of die 
illegality of the contract at the time when It was entered intoi and any 
allegation u to any subsequent discovery of its illegality must be duly 
proved. The presumption is that the parties know the law, so that, if 
the kana of a ioint Hindu family mortgages the joint family iiroperty 
without legal necessity, and not for the purpose of discharging an 
antecedent debt, the parties to the mortgage must be presumed to know 
that the mortgage is unenforceable and void. It is necessary for the 
plaintiff alleging chat he discovered it to be void at a later date within 
S. 65 to rebut the presumption by proving that in fact he discovered at a 
later date that the mortgage was void.* 

Though the contract is void, the respondent as in the case of Subi'^ 
nitdi'* if entitled to succeed having r^ard to the provisions of S. 
Contract Act. which deals with the obligation of a person to resto-'. 
any advantage received by him under an agreement which is "discovered 
to be void” or to make compensation for it. The expression "discovered 
to be void" in this section has caused some difficulty in its application- 
In a Calcutta case* it is pointed out that "an agreement which Is 
opposed to S- 28, Legal Practitioners Act, being ah initio void cannot 
be said to be an agreement discovered to be void within the meaning 
of S- Indian I'ontract Act"- Since then it hat been held by the 
Privy Council that an agreement "discovered to be void" would include 
an agreement ah initio void. In Hamath Kuor' it is held that an 

1. Hamath Kuar, v. Indara Htihadur Singh, A I. R 192’ P ; 

9 O. I.. 1 652 : S P. I ■ T. 281 : 5 Pat. L R- Civ. >37 ; 71 I C. 

^29 44 M 1. J. 489 ; 50 1 A 69 : .3? C- L. 1- M6 45 All. 179 ; 

27 C. W N. 949 26 O. C. 22) 18 M. L. W- 583 33 M. L. T. 

216. 

2. Ananada Mohan Roy, v. ciout Mohan MuUick, 21 A. L J. 718: 

4 P. L. T. 609 : 50 I. A- 239 : 50 Cal 929 : 25 B- L R. 1269 : 

45 M. L. 1 6 7 : 33 M. L. T. 365 . 1923 M. W. N. 803.4 L. R. 

P. C 164 : 74 1. C. 499. 40 C. L- J.lO ; 28 C W. N. 713 t 

A. 1. R. 1923 P. C. 189. 

3. Shambhoo ShitktU, v. Ohaneswar Singh, A- I R. 1927 Oudh. 177 : 

4 0. W. N. 256 1011.0 265. 

4. SiiUa PiUoi, v. Romasami Iyer, 27 Mad. 512. 

5 . SibKithmOhosc, v-MonihChsMidni. 21CL.).618.29L&4S3i 

A.i>IL1916Chl.«6B. 
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••tccment “diwxwwfed *o b« wHd'* wkhln the meentiw ot thii Mctlont 
**11 one (ilKOvereil to be not ettforMable by law, and, on the bunguaiic 
of eheaection would Include an atrement that wu void In that aenae ftom 
ia incQXioaaa diattnct from a conttact that becomes void**. This decision 
has been apptoved by the Privy Council* in which it is hdd that the time 
at which an acteement is discovered to be void wtehin the meaning of 
S. 45, Contract Acb li in the absence of special circumstances the date of 
the agreement. In this case, die agreement in question was manifestly void 
hrom its inception as U contravened the provisiont of S. 28, Legal 
Practkionen Act and as sudi an agreement can be described to be one 
“diseoveted to be void'*, within the meaning of S. 65, Contract Act as 
explained by the Privy CoundL The defendant (client) is bound to make 
compensation to plaincid 1 (Vakil) for the advantage which hehas received 
under the contract The decree awarding die plaintiff (vakil) Rs. 590 
only in a suit for Rs. SOO can be thus (ustified under S. 65 of the 
Contract Act." 

In the absence of special circumstances (and none exists here) the time 
at which an agreement it discovered to be void within the meaning of 
S. 65 is the date of the agreement* See this Privy Council case’ in 
support of the view. 

The plaintiffs are wholesale rice merchants who agreed during the 
period of scarcity to supply rice bags to Srivilllputtur Municipality, which 
a committee duly appointed by the Municipality was to retail to private 
peraons. After a consignment of bags had been made the price fell and 
the Municipality disposed of them at a lots and refused to pay the 
plaintiffs more than what it got by the tale. The plainclffSi claim Rt> 3,000 
ar the value of the bags as upon the date of delivery. The plalnttffs 
omnot sue upon contract because they have no written contract aigned 
by two councillors as provided by S. 45 of the then Act 4 of 1884. They 
claim, however, under S. 65, Contract Act. that the agreement having 
been discovered to be unenforceable in law on this account, they are 


1 . Ananda Mohan Frry, v. 'Tour Molion .Muilich. A. I. R. 1923 P. C. 

189.50 Oil 929 ■ 50 I. A. ’39: ’4 I. C. 499. 

2. Thnngammal Ayyar, v. {Crulimin, A. I. R. 1930 Mad, I32 j 

57 M. L. 1 756 . 30 M. L. W. 976 . 53 Mad. 309 ! 24 I. C. 502. 

3. Hanssaj Gupbx, v. Dchta Dun>Mussohc Electric Tramway Co, Ltd, 

1411. C. 7 35 B. L. R. 519 : 1933 A. L 1. 175 . 57 C. W. N. 
379: 37 M I.. W. 445 : 64 M. L. I. 403: 57 C. L. J. I66j 
54 All. 1067 : 60 LA- 13: A. 1. P. 1933 P. C. 63 : 1933 
M. W. N. 190. 
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•tiU ctttiticii to compenntlon io proiottion to the tdvuitage recdvol hr 
the Munldpelltr. claim was orighiaUr met hy rdyiag on this rubag* 
which has be«i followed by the Madras High Court.* It was held in 
the aforesaid Allahabad case’ that S. 65 cannot a^ly to a contract void 
oh inMo. and it was also suggested hTpothetically that if a Court were to 
hold otherwise it would render nugatory the aalutory provision of foe 
Municipalities Act wMch provides that a contract executed otherwise 
than io conformity with it shall not be binding on the Board- In a 
Bombay case* it was suggested that foe scope of S* 65 may be extended 
to contract void ab inilio, and now in the light of this Privy Council 
ruling* that suggestion mutt be accepted as correct. HcU.* 
that now If a Municipality makes an agreement which is discovered to be 
void because it is not under foe signature of two CoundUots at provided 
by S. 45, Madras Act, 4 of 1864, can it be said to go behind foe statute or 
to render Its provisions nugatory, if such an agreement is brought within 
the ambit of S, 65, Contract Act / The short answer to this question 
would teem to be that the Municipalities Act is tUent about and, 
therefore, not concerned with such an agreement. The distinction 
between agreementa and contracts is well krmwn and it would have 
been quite easy to provide chat every agreement made on behalf of a 
Munidpai Council shall be immune from foe provisions of S 65, 
Contract Act, but there is nothing of foe kind in the Act. If a Council 
makes a promtoe it U an agreement; if that agreement is not enforceable 
by law it it said to be void ; and when an agreement is discovered to be 
void, any person who hat received any advantage under such agreement 
is bound to restore it. 

An experienced and well'known lawyer advanced a large sum on a 
mortgage found to be void as he pursuaded his client to mortgage suit 
property to hit son. Corrcc^xindence of the agreement showed that the 
mortgagor tried hit best to meet the wishes of the mortgmee. The 
mortgagor paid the interest regularly without a murmur for many years- 
in foe origlnsl written statement there was no plea that foe transaction 
was void; it was taken only when in the suit on mortgage foe trial 
Court found it to be to and that too in foe ameti^M written statement 

1. Radhakrishnu Das, v. Municipal Hoard of Benares, 27 AIL 592 ■ 

2 A, L. J. 321 I ( 1905) A. W. N. 111. 

2. Romoswaml Clisay, v. Municipal Council. Tmjore, 29 Mad. 360. 

3. Oulabdumd, v. Fulbhai. 33 Bom. 411 j 3 I. C. 748. 

4. Hamiith Kuar, v. Indar Singh, A. 1- R. 1922 P. C. 403 : 71 I C 
629 : 50 I. A. 69: 45 AIL 179. 

K. C. A. Atunachala Nadar, v. Srtviiiiputtu* Munidpol 

A. 1. R. 1934 Mad. 480 . 67 M. L J. 38 1 40 M. L IF. 2fi • 
151 L ^46: 58 Mad, 65 ; 1934 M. W. N. 1163. 
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wfal^ was subsequently filed* that in these ctrcamsCances te should 
be that the discovery about the deeds betcig void was made only when 
the trial Court found them to he so* or at the eariiesr when a plea was 
raised to chat in the amended written statement of the defendant, 
h was held in a case of this Courts that normally if an afretmanc is void 
ab MUo, the discovery that It Is so within the meaning of S. 65, Contract 
Act. must be held to have occuied at the date of the agreement, because 
the parties must be presumed to have known the law, but the special 
circumscances of a case may enable the Court to say that the discovery 
wss later than the dace of the agreement. In the present case there are 
such special circumstances showing that the agreement wu discovered 
to be void at a later date* See also the following cascs*^^ in this 
connection. 

The folbwlf^ words arc from the case of Hamaih Kuar^ : "An 
agreement, therefore, discovered to be void Is one discovered to be not 
enforceable by law, and, on the language of the section would include 
an agreement that was void in that sense from its inception, at distinct 
from a contract that becomes void. The agreement here was manifestly 
void from its inception, and it was voii because Its 8 ubiect*matter was 
incapable of being bound in the manner stipulated”. This case* was 
tbllowed in the following cases^'* and was the view held in this cases 
Sec the following cases***''* in support of the view taken in this case. 

1 R.iji ManucKa, v- Nisar Aivnad Khan^ A. I. R. 1937 Oudh. 

87 : 164 I. r. 945 : 1916 O. W, N. 1033 : 1936 O. L. R. 526 : 

12 Luck ^15. 

I. Shambhaa Shukul^ y- OKuneshar Smg/i. 1, R* 1927 Oudh. 177 ; 

101 I C. 265 : 4 O. W. N. 256. 

i Barkdt Rum, v, Anant Ra-n, A. 1. R. 1915 Lah. 328 31 !. C, 632. 

4 . MtiT Saih Kun, v. Inclur Bahadur Singh, 26 O. C. 223 A. I. R. 

I ^22 P. 4>3 : 71 1. C. 629 : 50 I A 69. 

L Sadia, v. Ainb^tia, A- I. R 1929 Nag. 241 J M 6 I* C. 497. 

6 . Roicjhwdr, V. A/abSingh, A. L R. 1929 Nag. *257 : 118 1. C. 065. 

7. Thtfngafnmdl Ayyar, v. fCrishnan, A. I. R- 1930 Msd. 132: 

i24 1. C 502 : 53 Mad. J09 t 57 M. I. |. 756. 

8 . AWwiwami Ayyongar. v. Narayanfwjmi A 7 >cit, A. L R* 1930 Mad* 

945 . 129 1. C. 51 ; 54 Mad. 112 : ^ 0 M L J. 117. 

9. Naroyon. v. MoUso, A. 1. R. 1924 Nag, 132; 78 K C. 343: 

20 N. L. R. 87. 

10 Jijibhoi Ltilias, v. Nflgji Guidb, 11 Bom. L. R. 693 ; 3 I. C. 76!. 

II. Ebraldm Malta, v. Cammis$ianert fat che Port of ChiUagongf 

A. L R 1927 Cal. 465 : 103 1. C. 2 : 54 Cal. 189. 

12. M^tchisra Mohun Saha, v. Ram Kumar Siha 6 f ChUtatfong Distnci 

Board, A.LR. 1916 CaL 136 : 35 LC. 305 : 43 Cal 790: 
23 a L J. 26 : 20 C W, N. 370. 

(Fof/icitfier rcfeTfAces 13-17 sec next ^gt.) 
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4* ‘'When • eotttraee b«6omM void’* t->n«iailff tod dtfendtnt 
encered Into • concrtet whereby the phrinttiF boufht lA oant of Cermtn 
tool Of ftgeot fted. The price wts fixed per ton c. 1. f > Rengoon, shipment: 
to be in July 1914. Pleintiff obttlned t contrect of atfreblhtment by the 
SS. ‘*SefiiidrHm**, wherry the goods were to be shipped end ctrried frost 
Brenstn to Rangoon tnd the goods were so shipped. Plaintiff tbo 
trttnged a contract of insurance. In accordance with the contract 
tdaindff drew a bill o£ exchange on defendant payable 90 days aim silM 
with inttrest added. On 12th August 1914 plaintiff caused the bill of 
exchange to be duly presented to the defendant for acceptance through a 
Bank and with it were tendered the bill of lading, invoice and insurance 
note- Defendant refused to accent the bill of exchange and plaintiff now 
sues him for the price of the goods, etc- War having broken out on 4th 
August 1914, theSS. wts sebed by the Belgian Government 

at Antwerp. Defendant pleads the Royal Proclamation on 5th August 
1914 and urges that as the bill of lading was a German bill to plaintiff’s 
order, fhe contract has become void. It is not denied that the bill of lading 
la a German bill of lading. The contract of affreightment was with a 
German line. Plaintiff urges that he baa done all that he has to do under 
the contract, that the outbreak of war would only affect an executory 
contract and that the goods, though in a German ship, were to be 
delivered to a Biiriah subiect at a British port. He says that the risk 
thus became the defendant’s risk and that he is entitled to be paid. 
HcUt'* that the Royal Proclamation of 5tb August 1914 forbids the 
obtaining from the German empire or from any person resident therein 
any goods, wares or metchandiae; it also forbids the trading in any goods, 
wares or merchandiae coming from the said empire or from any person 
resident, carrying on biitlneaa or being therein- If the contract had 
remained good, the effect would only have been that to pursue it, 
defendant might have had to enter into contractual relations with a 
German subject or aubjecta. The proclamation, by forbidding tradfatg in 

(Rs/ffcnces tyi 7 ate a/ the lost page.) 

13. Mxitidpal Commiuee, Gwfmnwoia, v. Fatal Din, A. I. R. 1929 Lab. 

742 : 121 1. C. 167 : II Uh. 121; 31 P. L. R. 403. 

l4. Stenuuy of Siote, v. G. f. Sarin df Co, A. L R. 1930 Lab. 364: 

1201. C. 615 : 11 Lah. 375 1 31 P. L. R. 765. 

15* Afunocfiala Nodar, v. Munldpal Coundl, SriviUlpHUUT, A. 1. R. 

1934 Mad. 480; 151 L C. 46 : 58 Mad- 65.67 M. L. ]. 38. 

16* Madam Munidpoiity. v. Roman Seivoi, A 1. R. 1936 Mad. 98 : 

161 I.C.4A 

17. Olilrici Cmmcii, Wonlfia, v. Anna Doolariaa Kmbi, A. 1. R. 1941 

Nag. 273 : 1941 N. L.). 371. 

18. J. 0. Bochonan, v. S. C. MaU. A. 1. R. 1918 L. B. 46 ; 46 I. C. 

310) II Bur. LT. 84. 
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§aK 9 d$c 0 a^ftom thtGemiii«mf4rei»tliQiedid, rendered the cotitfiet 
•bortiv'e tod illcgtl and so void. Plaintiff wes bound to render arid 
defendant was entided to get documents that were rmtid and effective* 
documents bf which he could recover what might be Lawfully recovered 
under such documenOu . Plaintiff did not and could not tender such 
dooument In respect of the contract of affreightment and this being so, 
defendants are entitled to refuse to pay against them. Refer to the 
following cases'^ in this connection. 

A contract acpretsly omitted to provide for contingency which a^as 
not contemplated and which was already provided for by the law, and 
that contingency occurred* whereby the contract become void, 
that the contract is not opposed to public policy and under S* 6S, the 
person who has received an advantage under the contract i$ bound to 
restore k to the person from whom he received 

Section 65 does nor apply to a mortgage, which becomes unenforce'* 
able because it is proved to be without legal nrcesslcv and not beneficial 
to the family, and the suit having been filed beyond 6 years, a money 
decree against the mortgagor has become barred.* 

Under S. 65 if a contract has become void* any person who has 
derived benefit under the contract is liable to compensate the ocher 
party to the extent of the benefit so received. In view of the provisions 
of S. 56, the contract having become impossible of performance must be 
Vicld to have become void. Therefore, according to the provisions of 
S. 65 the plaintiff (the lessee) would be entitled to compensation. The 
principle of the ruling*^ of the Bombay High Court applies to the 
present case. As by reason of the acquisition of the garden by 
Government under the Land Acquisition Act the plaintiff was deprived 
of the garden and the performance of the contract entered Into with 


1. Ouncdfi, Fox & Co, V* Sclinfrnpfc & Bonke, (1915) 3 K. B. v S ; 

84 L, i K. B. 2206. 

1- Atnald Karberg & Co, v. Blythe, Oeen. Jourdian & Co, (1916) 

85 L ). K, B. 665, 

3. ManJioU 9 Co« v. Naginchand Ph$tlchand, A I. R. 1917 Bom. 182 : 

42 Bora. 473 : IB B. L. R. 915 : 37 I C. 644. 

4. Otnui 9 Co, V. K. K, Shah. 33 I. C. 96 ; A. I, R, 1916 L. B 7 : 

9 Bur. I T. 99. 

% Mohakr Prasad Pande, v. Ganga Dehal Rot, A. I. R. 1919 All. 

7W»: 42 All 7 : 17 A. L. i. 878 :52 I. C. 331. 

6. Rom Blloi Singh, v. Ramyad Singh, A. L R. 1920 Pat. 441 : 
1 P. U T. 535 : 5 P. U J. 622 ; 58 L C 303. 

Ofomniey Sooner Das, v. Ahmad Ah HubMwy, (1899) 23 Bom, 
15. 
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him by the became Unpocelble, he b entitled to be 

recompcmed for the loce he hae iuscidned. 

A dectee*holder agreed to execute a transfer of his decree In fairour 
of the tdaintiiF's predeccasor^ivtkle and the |>ropoied transferee paid a 
sum of Rs. IfiOO out of the stipulated consideration to the decree^holder 
In advance. Subsequently the proposed transferee died and the original 
deeree^holder realised the decretal amount by execution of the decree 
against the fudgmentclebcof. The plaintiii thereupon instituted a suit 
for the recovery of the amount advanced with Interest It was found 
that the contract was a personst one. So that on the death of the 
proposed transferee it was incapable of fulfilment. Held,* chat the 
piab^tiSi were entitled to recover the earnest money with the interest. 

A, B and C executed a bond lointly and severally for meeting the 
expenses of the marriage of the son of A. The document has. according 
CO the findings of both the Courts below, been altered by the addition 
of certain words which makes it a document executed by A for her 
minor son, D as well as for her ownself whereas its original complexion 
showed that it was executed by her in her own individual character The 
lower Courts have dismissed the suit as the same could not be held 
maintainable on the basis of an altered document. The question whether 
an alteration is material or not is always dependent upon the nature of 
each crinsaccion, and. must be judged In the light of the circumstances 
of each case. It also depends upon the nature of the alteration and Its 
juxtaposition in the particular part of the document, where it ia 
interpolated and the new complexion the Instrument is made to bear 
by reason of the alteration. As the bond was materially altered so as 
to render the concnct evidenced by it void and of no e6Fecc and also 
to exonerate the executants from their contractual obligations as set 
forth in that Inatrutaent, so the contrtot became void or impossible of 
performance under S* 65 of the Contract Act. The next question Is, 
does It operate to deprive the plaintiff who had paid some money under 
it, of the right to ask for at least a refund of the consideration on the 
ground that the contract has become void and also on the ground that 
the contract has become Imposafble of performance, and that the 
defendants executants cannot keep his money in good conscience to 
themselves. It Is argued that In a contract which ii void ab initio such 
as a contract with a minor, the refund may not be claimable, but where 
the contract becomes void or impoaalbte of performance dlfferetic 
eonsldetations ought to pr evail* T^ appellant teUed upon thla case* 

Jl7 6: 44 All 2» : 20 A L h 

41 3 65 1C. 253. 

2. Romdiilafi Koev, v. Jang BahaJm Sngk, 1923 P. H. C. C. 247: 

A !. R. 1923 Pat. 5» : 77 I. C. 378. 

3. KonretMia Aiumdia Rga Pomuiii, v. Kondiiioniia Smayya^ A. 1. R. 

1920 Mad. 64: 38 M. L). 256 t 43 Mad. 703155 LC 697; 
1920 M. W.N. 187 s 27 M. L. T. 134111 M. L. W. 39a 
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tti •uppoctofhis cODtetition that ikhoughhto cUeiit mat forfeit the 
advanlafe of the apedal ccmcract embodied in the bond, there k no 
wamnc in law for deprhring him the equitable relkf of refunding 
CO him what if hia, and what the ocher patty cannot claim to haire 
become theiri apart from the contract. It ia said that to punich a man 
with a wholcaale dlamlwal of hia claim would be dealing out }uatke 
umempered with mercy. There la a finding of fact that the money 
borrowed by A waa neceaaary for her aon’i marriage. Whether chia 
borrowing wm neceaaary or not haa not been decided. The minor^a 
liability to refund would ariae only if it be proved that hia estate haa been 
benefited or that he b peraonatly benefited fialso by the money paid by 
the plaintiiF.* 

The main iaaue in the auk wti as to the validity of a deed, dated 25th 
November 1924, by which the plaintiff purported to make over a valuable 
cacate and ocher property to the defendant-appellant aubiect to certain 
conditions. The object of the suit was to set aside this deed on the 
ground chat it was procured by undue influence and fraud. There are 
concurrent findings of both the Courts in India chat this has been 
established, and they are undoubtedly findings of pure faco Held,* that 
the deed of 25th November 1924, cannot be regarded merely as a 
contract voidable at the option of the plaincifi, but good until avoided. 
It was in effect a conveyance, under which the title to the propertiea 
passed to the defendant, and which had to be formally set aafde. Before 
the institution of the auk the defendant could no doubt, have made a 
valid transfer to an innocent purchaser, but it by no means follows from 
this that as between him and the person be had defrauded his poasetilon 
was not wrongful. To admit of such an assertion would be to allow 
him to take advantage of his own wrong, which no Court of Equity 
w'Ul permit. If the matter could be regarded as one of contract, it would 
fall within the terms of S. 65, Contract Act, which provides that ‘*whcn 
a contract becomes void’*—and there is no difficulty in holding these 
words sufficient to cover the caac of a voidable contract which had been 
avoided—any person who has received any advantage under such contract 
is bound to restore it to the person from whom he received it, or make 
compensation therefor. 

The case stated in the plaint la that on 20th March 1929 the plaintiff 
a^eed to aail and the defendant agreed to purchase 10,000 to 12,000 
cons of aaoond class rubble coal at Ra. per ton F. O. R Colliery. 

1. HefitcKnful, V. GoUndoy A. I* R. 1925 Nag. 243 : 8 N* L. |. I t 

861 C. 185. 

2. Setgur Pratad, Hor Noroin Dm, 59 !• A. 147 •' 62 M.!-«)• 451 : 

36 C. W. N- 461: 34 B. L. R. 771 s 55 C. L. J. 255 ; 35 M-LW. 
667:1932 M.V. N. 562: 1932 A.L). 297 : 7 LucL 64: 
A.LR.1932P.C.89 j9 0. W N. 196>U6LCIQ8. 
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Tbii qutficky wu to be tuppUed ftom t»t ^pril 19!9 till 3Uc March 
1930* The defendant ttgfied and deihrered a deed of agreemcfic in 
{mtauance of che term* tectled upon between the ptrtiee The plaintiff 
aiio depoiiced $ cafh lecurir? of Ri S.CXX) for che due performafice 
of hk part of the contract The plaintiff supplied 9,545 tons 
14 cwt of coal and the defendant paid ai part of the price of coal, 
the sum of Ri« 18,129'lt«0 only^ The present suit is to recover the 
balance of the price to the extent of R«. 7»<366-10-4, and also for the 
recovery of the sum of Ra* 5742-9-4 on account of security deposit. The 
Municipal Board Ls now the defendant-appellant. The Division Bench 
rcfearced the following ctucstion to the Full Bench: 1$ the contract 
pleaded void by reason of the provisions of Ss 96, and 97 U. P. 
Municipalities Act, 1916. If the answer is in the affirmative, can any 
relief be stivcn to the plaintiff under the provisions of Ss. 65, 70 and 72. 
Contract Act 1 chat the plaintiff admitted that the contract in 

question was not under seal and that the statute, that la, S. 97, 
Munidpahiies Act, was mandatory in iu terms that the contract must be 
under seal Hence the contract was void by reason ot the provisions of 
S- 97, U. P- Municipalities Act, 1916 As regards the second part of the 
question there is little doubt as to the true construction of S. 65, Contract 
Act The contract in question was void from Its inception and in the 
absence of any special circumstances it must be held that it was 
discovered to be so on the date on which it was reduced to writing, that 
is. 20th March 1929, But even it so, it would fall within the terms of 
S. 65 as a contract which haa become void Refer to these Privy Council 
rullngt*'* In support of the view, (f the contract in question falls within 
the terms of S- 65, Contract Act, as It la held chat it does. It would seem to 
follow from the same terms that the plaintiff is entitled to be reimbursed 
with the price of the coal by the defendant- The principle of restitution 
embodied In S. 65, Contract Act. in cases of the nature of the present 
suit would be the principle of ftivlng relief upon quoniNm mrruii. This, 
therefore, is the general law of the country and it should be given effect to. 
if there were no special law to the contrary. But if there is such a law 
then the principle gencratia s|Hcid(ihus non—derogant applies According to 
express terms of S. 97. U. P. Municipalities Act, 1916. the contract on 
which the plaintiff rdlet not being under teal is not binding on the 
Board. Therefore, the necessary conclusion is that where a tpedtJ law 
createa a corporate body, and that body cannot enter into a eonmet 
accept under teal, no relief can be given to a peiaon relying on a contract 

1. Munidpat Board. Lucknwv. v. S. C. Deb. A. 1. R. 1931 Oudh. 193 . 

9 O- W. N. <61; 137 1 C. 574 18 Luck. 1. 

2. Aniwdo Mohan, Otttt Mohan MtdHek, A. 1. R. 1M3 P. C. 189 i 

741. 0 499:501 A. 239 : 50 Cal. 929. 

3. Sattna Paosad. v- Hot Naram Dot. A. I. R* 1932 P. C. 89 :136 L O 

108 : 591. A. 147. 
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en ttr ed Into between him end the Board but not under aeal, eeen on 
fanfm mcTuit. for a man cannot be allowed to do by Indirect meana 
what he if forbidden to do indirectly. The decision) of the Houae dt 
Lords is a direct and clear authority for the conclusion just now Rated. 
The following cases*'* are clearly in favour of the defendant, 

A certain amount was advanced to a party at remuneration to go to 
another place tnd bid at an auction sale on behalf of thelpetaon advancing 
the money but the sale did not ultimately take effect. Held,* that die 
peraon who received the money was liable to restore the tame lets 
expenses he had Incurred in connection with the sale. When a contract 
becomes void under S. a person who has received any advantage 
thereunder is liable under S. 63 to restore it or to make compensation to 
the peraon from whom he received it. 

Plaintiff and defendant entered into a contract of marriage between 
plaintiff’s son and defendant’s niece and the plaintiff ^ja/e some ornamenB 
to the proposed girl for being worn. On a breach of this contract of 
marriage, plaintiff brought a suit against deiendant for the return of 
ornament or lor value thereof During the pruceedings it transpired 
that the parties to be married were married, though not to each other- 
Held.’' that clearly, therefore, the contract of marriage between them 
became void, and the question it whether the drfendant is liable to 
restore to the plaintiff the ornaments that were given by the plaintiff to 
the defendant’s niece, or the value of those ornaments. In a Bombay 
case* one G and her son, who afterwards died, had undertaken to marry 
G's daughter. K. to a certain party, but afterwards married her to another 
peraon. The original prospective bridegroom and his lather and his 

1. Voung 9 Co, V. Mayor 9 Corporation of Royal Leamington Spa, 

(18S3) i A. C. 517 : 52 L- 1. Q. B. 711 49 I- T. 1 ; H W. R. 

925 : 47 J. P. 660. 

2. Radha Krishna Dai, v. .Muntcipai Board of Benares, 27 Alt 592 : 

2 A. L J. 321 . (1901) A, W. N. III. 

3. Roman Chetti, v. Municipal Council of Kumbakonam, 3^^ Mad. 

290 : 2 M. L. T. 294- 

4. ChaiTman, South Barrackpore, v. Amulri Nath ChoUerjee, 14 Cal, 

1030 : 12 C. W. N 50. 

5 . Mathura Mohan Saha, v. Ram Kumar Sahu, A. I R. 1916 Cal. 

136 : 23 CL. J. 26:20 C. W-N. 370 : 43 Cal 790 : 35I.C 

305. 

6. Nonfayya Setiy, v. Gongadharayya, 11 Mys. L J. 81. 

7- Jagannath Prasad, v. Munno Lol, A-L R. 1937 Oudh. 10:1936 

O. W. N. 879: 165 I. C. 247 : 1936 O. L R. 605. 

8. Mulp'Thoheney, V. Gomct, li Bom. 412. 
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brothet thereupon med to recom ceruln omimenta tnd dochet tnd • 
futn of 700 uid to hwt be^n ghren co G, the mother of the 
pcofpective btide, »nd they «bo «ued bt Rs* lO^OOO u dtnugei' it wii 
heU that the pUintiffi were cntltledi co reomrer from G the value of the 
ornimenci and Rf 700 and also Rs. 600 at damage! for breach of 
contract In another Bombay caael the plaintiff aued to recover the 
value of ceruin ornament! which he had presented to the defendant*! 
dau^ter on his agreeing to marry her to the plaintiff! brother. The 
plaintiff alleged that the defendant broke the agreement and gave hti 
daughter in marriage to aru>cher perion He, therefore, asked for the 
restoration of the ornamcr^ci, but the defendant refuted to return ihcm- 
It was held chat the Sviic was miintainabie, there beina nothing in the 
plaintiffs claim which was cither against morality or public policy. In 
the third Bombay case* reference was made to Ss. 73 and 65, Contract 
Act* The panics In this case were Mahomedans, and it was pointed 
out that the tight to the return of the money, ornaments, clothes, etc, 
on failure to perform a marriage is one which Is recognized by 
Mahomedan law. In all the three Bombay cases to which reference has 
been made, the breach of the contract was on the part o^ the defendants 
whereas in the present case the findings of the Courts below is that the 
breach was coramicted by the plaintiff. The facts of those cases arc, 
therefore, distinguishable from the facts of the present case. According 
to the wording of S. 65. Contract Act, and also according to equitable 
principles, this appeal must be decided by reference to the question 
whether the defendant-respondent received any advantage from the 
plaintiff under the contract of marriage. It Is stated In the plaint Itself 
that the plaintiff gave the girl the ornaments in question to wear- There 
i! nothing to show that the defendant has, or ever had, any of the 
ornaments in his possessun and the presumption Is that the girl has 
them, and is, therefore, presumably now out of the control of the 
defendant Taking the aforesaid view into consideration the defendant 
cannot be made liable to the plaintiff either for the return of the 
ornaments in question, or for the value of them* 

5. A suit for money ‘*had and reedved” - Section 6S provides for 
the restitution of any advantage received under a contract or agreement 
in two cases where “an agreemetu is discovered to be void*'. It was 
urged that the agreement in question was never discovered to be void, 
bvit was void ah initio. That, however, is precisely the cose contemplated 
by the section, where the word “sgreement**, used in sharp antithesis to 
the word ‘‘contract** In the second branch of the sentence, clearly denotes 
an agreement which, bdng void ab inHio never reached the stage of 

1. Rambhoi, v. Tlmmiiyyfl. 16 Bom. 671 " 

2. AWut Rawk AUuI Go/oor, v. MdKomed Huasem DoIpU A. I R. 

Bi>m. 61 3*^ I C 771 : 42 Bom. 499 : 19 Bom. L R. 164^ 
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mumcc In thli rctpect ftacdon 65 merdy premvei the dUitUictloii 
between egreemecic end contract which to meiotained throughout the 
Act e. eectlons 10, end 70 to 30*-in eompllance with the Interpretation 
of cleuaee (g) end (h) of eectlon 2 It will be obeerved, moreovetr Chat 
the eeccion ipeakf generally of an agreement dtoa>veted to be void 
without express reference to the cause or origin of the void character, so, 
that such an screen as this, void by reason of a principle of law 
would not on that account fall outside the scope of the section. It to 
true also that there seems the less iustification tor any attempt to 
dfcumscrlbe the wide language of the Act seeing chat the section 
purports on its face to substitute one broad, general principle for the 
numerous and somewhat cedtnlcal rules, with their qualihcations, which 
obtain in English Law on the subject So far. then, the matter seems to 
be free from complexity. But apart from the observations in this casc^ 
which scarcely seems to have been necessary to the decision arrived at, 
the use of the word ^'discovered" introduces certain difficulties in the 
application of the se;:tion to an agreement which Is void under section 23 
by reason of an unlawful consideration or object; and therefore, this 
appeal should be dectiei on a somewhat different ground. It will be 
observed that what section 65 provides for is a suit to recover any 
advantage received by the defendinr under the agreement or to obtain 
compensation therefor B it what the plaintiff in this suit seeks is 
the recovery of a definite sum of money paid to the defendant. In this 
case* it was held that a suit for a debt or liquidated money demand 
a>uld still be maintained, as it could formerly have been maintained 
under the tndebitutus counts, and. therefore, the present suit should be 
regarded as a suit for money had and received. Such suits were held to 
lie wherever the d‘feniint was "obliged by the ties of natural justice 
and eejuity to refund the money": per Lord Mansfield in the case of 
Moses.® The rule was, no doubt, subsequently restricted In Its operation, 
but in such a case as this, where no material part of the illegal purpose 
has been carried into effect, the payment has always been held to be 
recoverable; see the following cases.The principle of law applied In 
this view of the case is recognized and Illustrated in section 84 of the 
Trusts Act, and has been adopted by the Courts In India in numerous 
cases- Reference may, for instance, be made to this case" where not 

1. DayabKoi, v. 9 Bom. 358. 

2. P. R. and Co* v. Bhagvandai, 11 Bom. L. R. 335. 

3. Moses, V. Macferlan, (i760) 2 Burr. 1005 (1012). 

4. Kearley. v Thomson, (1390) 24 Q B. D. 742. 

5* Wiliorit V. Strugneff, (I83U 7 Q B. D 548. 

6* Hermantt v. Jeuchner, (1885) 15 Q. B. D- 561. 

7. Taylor, v. Bowers, (1876) 1 Q. B. 291 

8. Mu^ Thakmey, v> (jomU. 11 Bom. 412* 
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ootf the ocmmena tnd ctathe*» but alto the Rt. 700 upafijatnan paid 
to the father of the imended bride were held to be recoverable ; tnd to 
DKoiidas* cate' where TyiHl. ] i fitted the opinion that payment 
under such an agreement at thie may be recovered tf the marriage haa not 
taken place THli wta also the view followed by a Division Bench tn 
Calcutta* which was approved* where Garth, C. J,, says that' In such 
a case *'k is manifest justice that the defendants should not be 
allowed to retain the money^’.^ 

6, ‘‘Bound to reatore it*'.—In this case there most certainly was an 
agreement, which, as written, was in the terms alleged by D. But It 
was held not to he .mforccable by him because there were other 
unwritten terms which he would not admit; and the other party did 
not seek to enforce the agreement according to his version of it, but 
threw it up altog«?:ther* The agreement became wholly Ineffectual, and 
was discovered to he so when the High Court decreed It to be so on the 
14th March. 1884, Therefore, by the terms of the statute (S 65) he 
became bound to pay his debt on the I4th March. 1884, (i. e , the date 
of the High Court’s decree declaring that the contract was not 
enforceable).^ 

This ruling of the Privy Council* is a clear authority In support of 
the appellant's contention, that tf the contract in this case is not 
apccifically enforceable, he U entitled to a refund of the money which 
was paid as part of the consideration for the purchase. It neceasarily 
follows that the defendants must repay to the plaintiff the money which 
he paid In part satisfaction of the purchase money.® 

The two sums in dispute were included at the instance of F in the 
debt for which his wlte gave the security. On his tepresentation that 
his wife agreed to become responsible for and to sccutc payment of the 
debt of Rs H03 the plaintiff exonerated him from liability in respect of it 
and upon the faith of his undertaking to pay to his wife the other turn of 
Ra 679, this sum was paid to him The mortgage bond, which wgf 
actually drafted by F and executed by his wife, purported to secure 
payment of these amounts. It was on the faith of this agreement 

]• Ohaiidoj Ishvar, v. Fulchand Chhugan, 22 Bom. 658. 

2. Jogesuat Chakrnhaifir v. PancH Kowri Chokrobatti, (1870) 5 Ben* 
L. R- 395. 

Rom Cfutnd Sen, v. Audoito Sen, 10 Cal. 1054. 

4. Gwlflbc/wmd Patamchand, v. Fulbof Kern Hgrichnnd Rom Cfumd, 

(1<>09J 38 Bom. 411 . H Bom. L. R. 649.3 I C. 748. 

5. Basm Kiwit, v. DhumSmgh. (188S> 11 All 47 : 15 I A. 211 :5 Sar. 

P*C. J.260 : 12 Itid. lur. 450. 

<k UdU Nandn Mm, v. Muhammad (1903) 25 AIL 

618 :23 A. W* N, 117. 
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bccween the pUincif-appclUnt tnd F that the Itttet would obtain from 
his wife security for the two sums in ^luestlon, that the debt of F was 
discharged and the other sum was paid to him. When the decree oi 
this Court absolving his wife from pay ment of the sums Ui dispute was 
passed there was anew obligation imposed on F to maice good the two 
amounts, the payment of which he had Induced the plaintiff for the time 
being CO forego and mskc on the representation that they were included 
in the mortgage security, and that this security was binding on the 
mortgagor* Whether the case be viewed according to the terms of the 
Contract Aa or according to the terms of the Limitation ^ct T^rt, 97). 
the principle laid down In a case of this Court’ will govern the respondent 
and so the respondent cannot successfully resist the plalncifTs appeal,* 

A ‘lay out* scheme for constructing small residential houses on plots 
was sanctioned by the municipality. After the sanction, a person entered 
into an agreement with the owner of the plots to purchase one for 
certain price and paid the earnest money. The foundation of the 
agreement was the permission to convert the plots into a site where 
residential huildings and roads could be constructed. The sanction was 
subsequently suspended bv the Deputy Commissioner. HeW,® that as 
the very foundation of the contract had been taken away and as for all 
practical purposes the contract had become impossible lor performance, 
the vendor was bound to refund the earnest money, under S. 65, which 
he had received. 

7. *Or to make compensation for it*':—Tlie second part of S. 65, 
namely “or to make compensation for it’*, only comes into play when 
the advantage cannot be restored. In this view no interest was allowable 
to the plaintifi. In a similar Privy Council case,^ the Privy C ouncil only 
allowed interest on the sum found to have i>een paid from the date of 
the Institution of the suit and not from the date when the money was 
paid In the present case, the money was repaid before the suit was 
instituted and notice was given to the piaintilFs to take it after the 
Commissioner had refused his sanction. This deewhsn supports the 
principle that Interest would only be payable after the advantage has 
been refused to be restored.* 

1. Bossu Kuar, v, Dhum Singh, 11 All. 47. 

2. Jamna Dos. v. Bila, (1906) 28 All. 466 . 5 A, L.). 

228 ; 1906 A. W. N. 88. 

3. Din Mohammad, v. D. R. Sethi, A. I. R. 1937 Lah, 781. 

4. Hamath Kuer, Indar Bahadur Singh, A-1. 1922 P.C. 403 ; 

71 I. C. 629 ; 50 1 A. 69 ; 45 AIL 179 : 26 0.50. 223^ 

5. Distfict Board, Fereggpore, v. Bolwanc Rai, A. L R« 1939 Lahi 564, 
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4. IttMTMl oo uBOUAtof coinpfWHtUm i—ln the abaeiwc oi an? 
contiact there it no liabllitir to pay any Intercat on the amount of 
c ompena a ttoo to be paid under S. 65. Contract Act. 

9. When compMaatlonaBdareoUatcral contract iaracovenbie :~- 
Accoidlng to the rule laid down In these two caaea*'* an agreement that 
an obligation which is contracted ahail bediachatged in tome particular 
mode ia collateral to the primary contract which created the olidlgation, 
though the two agreements may be mixed up in one contract- Assuming 
that section 65 of the Contract Act it not intended to vary the rule that a 
miatake of law it no ground on which a patty can be relieved from hfat 
own contract, the respondent is entitled to rea>ver back the amount 
advanced, on the ground that the collateral agreement which provided 
for its repayment failed.^ 

The mortgage as a mortgage failed and the covenant to compensate 
contained in the mortgage deed was collateral and not merely dependent 
upon the mortgage contract. Held,* that though the main contract was 
wholly null and void by the Statute, the plaintiff is entitled to claim under 
thecoveimnt.* 

10. Effect of CMitraet void In part According to the following 
decisions*'* purchasers are not entitled to refund of purchase money by 
reason of the fact that they are deprived of the benefit of a portion of 
what they purchaaed under a deed of conveyance, which turned out to 
be unenforceable.* 

11 Effect of void contract by tenant Section 3 of the Punjab 
Alienation Land Act. prohibits a permanent alienation of agricultural 
land by a member of an agricultural tribe to a person who is neither of 
the member of the same tribe nor a member of a tribe in the same group 
unless the alienation Is sanctioned by the Deputy Commissioner. The 

]. Modura MunidlNtiilyt V. K. Alagirtsami Naidu, I. R- 193'^ Mad. 

957 i 1939 M. W. N. 821; 50 M. L. W. 440 A. L R. 19J9 

Mad. 928. 

2' EUungum’s cose, L. R* 2 Ch< 5i 1. 

3. Btidger’s cose, L R. 9 Eq> 75. 

4. Krishium, v. Sunkara Varna, (1986) 9 Mad. 441- 

5. Jautrbhai Jorcbhdl, v. Gordhan Natti, A-1> R. 1915 Bom. 102; 

39 Bom. 358 : 28 L C. 442 : 17 Bom. L. R. 259. 

6. Mir Mahomed Khan, v. Pokumal Maunal, 7 5. L- R. 55: 21 1. C 

514. 

7- Mb Mohomed, v. Khubomol, 7 S. L R. 58 :211. C 517. 

8. Parshcltam Veribhoi, v. CUuttroMngi Madhavsangl, A. I* R. 1916 

Bom. 65: 41 Bom. 546; 40 L C. 1002 : 19 Bom. L R. 545. 

9. Mb Ali Nauat, v. Mb Ali Angkor. A. !■ R. 1927 Sind. 62; 

97 I. a 124. 
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qfijctclm then trlMi whedier the deed of 1879 effected tn elletMition of 
the lend In dleoute* On thmt point there h no heitteclon In bolding that 
the ooveoint to cremfer ocher lend in lieu of the mortgeged property did 
not emount to en mlienetion m praomtit bur conecituted an egreemenC to 
trmnsfer in future the ptoperry epecified therein on the happening of e 
certain conttngency. This contingency occurred in 1^K)9 end It was then 
that the right to enforce the agreement accrued to the plaintlffi. But the 
Alienation of Land Act had then come into force and the agreement 
could not be enforced and consequently became void, vide S. 2, clause (g). 
of the Indian Contract Act. Therefore, under S. 65, Contract Act, the 
plaintiff is entitled to compensation*^ 

Occupancy rights were mortgaged partly to one person and partly to 
another and the purchaser of the occupancy rights redeemed them from 
both and one of them being also the landlord got the sale of the 
occupancy rights cancelled and the purchaser was evicted* Held,^ that 
the latter can recover under Contract Act, S. 65, from the former (the 
landlord) the amount paid to him for redemption but not the amount 
paid to the other mortgagee- The sale, though originally voidable, 
became void when the landlord got his decree for its cancellation, and 
under S. 65 of the Contract Act he is bound to refund'the money which 
the purchaser paid him. 

A mortgagor is estopped from denying the validity of the mortgage 
after having received the consideration thereof from the mortgagee. 
Similarly, a joint occupancy tenant who wants to repudiate a mortgage 
made by hb co tenant can get back possession of his share, but cannot 
repudiate the mortgage made by his co^harers without paying the 
moftgage-raoney realised by the latter by virtue of the mortgage from the 
mortgagee. To allow him to do so would in effect amount indirectly to 
allowing his co-sharer to resile from the mortgage and getting back 
possession without repaying the money taken by him from the mortgagee 
under the cloak of the plaintiff’s joint right.^ 

While proceedings regarding the sate of an absolute occupancy holding 
were pending in the Court of the Collector, the defendant entered into 
an agreement for the sale of that holding and executed a conveyance, in 
favour of the plaintiff. The defendant was incompetent to aiienstc the 
field ufMler paragraph 11 of the 3rd Schedule to the Code of Civil 
Procedure and It is no longer In dispute chat the sale is void- In the present 
case the plaintiff asked for specific performance to sell, or in default for 


1, fakha Mdl, V- NdUu, A, L R. 1915 Uh. 310 (2): 29 1. C. 751: 

83 P. W. R- 1915 ; 166 P. L. R. 1915. 
i Bodk, V. Shfo Chand, A, L R. 1921 Uh. 299 : 56 P. L. R. 1922 ; 
67 L C. 367* 

3. MMdLv MaMbAILA.l.R. 1924A1L 746^78LaiOZL 
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the refund of the consideridon money end damicci. The cUimfortpodHc 
performance ti no longer urged. Held»' chat the contraa to sell and the 
•ale are void. UnJer the law the plaintiff could not buy and the 
defendant could not aelL Bjc S 6S of the Contract Act is applicable* It 
ii fettled law that before an illegal purpose is carried out, wholly or in 
part, and the parties are in pari delicto, the general rule Is that no suit 
will tie to recover money paid under the unlawful agreement But in 
the present case both parties seem to have been mistaken. They did 
nothing illegal with their eyes open, but have been caught by the fiction 
that they should have known the law It is obviously wrong that the 
plaintiff should be made to lose both his money and the field and that the 
defendant should be cnabhtd to reuin both. Equity demands that In 
such a case a^ che preseni, rcMtirution muse be made and the defendant 
has been rightly made to disgorge the money received* 

1 he person who was for the time being in possession of a kamam 
service mam expected that the same would be enfranchised in his name 
and agreoi to transfer his interest In the property to the plaintiff when 
the event would take place. Held,* that the agreement was void and 
forbidden by law and that the plaintiff would he entitled to refund of 
the money advanced by him- 

A mortgage of tenancy right was executed in consideration of t>ast 
debts and was found to be invalid under Oudh Tenancy law. Held* 
that it serv^ed as an acknowledgment ot old debts on the basis of which 
a decree can be passed. 

The document on which the plaintiffs .sue is nor a mortgage of the 
land but of the crops for a period of In years. The District Judge held 
that by their own act the plaintiffs had rendered it impossible for the 
defendants to perform the part of the contract, by taking possession of 
the land and thus laying themselves open to eviction by the lambardar who 
actually interifred and got a decree tor the ejectment of plaintiffs. Thus 
the piaintlffs are not entitled to recover anything from the defendants, 
and S- 51 ot the Contract Act will apply. When the purpose of the 
agreement was to ev^ade the statutory prohibition of the transfer of 
occupancy land, the contract is void ah initio and no suit w»lll lie to 
recover money paid under the unlaw'tui agrecroent.** Refer to the 
following rviUngs*'* In support of the view taken. 

1. Marayon, v- MotUa, A-I. R. 1924 Nag. Id* ; 20 N* LR, 87- 

78 1. C. i43 

2. Aumanchi Auryaprahhakaid Ram, v Uummudu Son^, A I.R. 1925 

Mad 88S : 48 M L. J, 598 ; 1925 M. W. N. 400 : 88 I C. 557. 

3. Umtoo, V. Naram, A b R. 1925 Oudh* 401:12 0 L* h 334' 

2 0. W N. 318 ; 89 1C. 175. ^ 

4- NawmgH, v. Narayjui., A* I R- 1925 Nag. Ii9 ; 80 i C 949 
5. Bat Diwa8, v. Um^JUuii. 40 Bom 614 36 L C 564 : 18 Bom 
L. R. 773 : A* 1. R. 1916 Bom. 318. ^ 

6- Namyan, v Morisa, A 1. R 1924 Nag. 132 : 20 N, L ft 87. 
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In A« Uiht of obMmttoM of die ftivf CouncU' ind die view 
csproeed to chit case* that S. 65, Conttmce Act» has no appticatlon to 
die cate of contnicta which ore void ob initio mutt, therefore, be 
hdd to be no longer good law. In the present cate, an occupancy 
tenant of cercato fields executed an untegUtered usufructuary mortgage 
to conaiderttion of a loan and the mortgagee got posaeasion under tr, 
a ault brought to eject the mortgagee from the fields will be gcnterned 
by S. 65 and a decree will be passed conditional on mortgagor paying 
to the mortgagee the above loan, although the mortgage was to 
contravention of the provisions of Central Province Tenancy Act.* 

The following qjeitiin was referred to Fall Bench: “Where an 
occupancy tenant ha* alienated the occupancy-tenancy without the 
consent In writing of the landlord and the allegation has been set 
aside at the instance of the landlord In a suit brought under S 6C\ 
Punjab Tenancy act. is the mortgagee entitled to sue the mortgagor 
for refund of the mortgage money**. The facts W'ere that the 
defendancs-respondenrs were the occupancy tenants of certain 
land and had mortgaged the occupancy tenancy to the plaintiff without 
the consent in writing of the landlord- This alienation was “voidable*' at 
the instance of the landlord under S 60, Punjab Tenancy Act. Sametime 
after the mortgagee had entered into possession, the landlord sued to 
avoid the mortgage and eject the mortgagee. This suit was decreed and 
the mortgagee ejected. He has now brought a suit against the mortgagor 
for refund of the mortgage-money and the question for consideration is 
whether such a suit is maintainable in view of the fact that the mortgagee 
was, or must have been, aware from the very beginning that the mortgage 
in his favour was voidable at the instance of the landlord- Hcld,^ that 
the following three cases*'*^ do not lay down the law correctly and must 
be overruled. The answer to the question referred to the Full Bench is 
to the affirmative, and on the facts as stated the mortgagee is entitled to 
•ue the mortgagor for refund of the mortgage money- 

1. Hunuoh fCuar, v. Thakut Indat Bahadur Singh, A* 1. R. 1922 P. C 

^3 : 71 1. C. 629 : 501. A. 69 : 37 C. L J. 346 : 45 All. 179 : 

27 C. W. N. 949 : 26 O. C. 223 . 18 M. L W. 383 : 33 M. L. T. 

216 : 5 Pat. U J. 281 9 O. L J. 652 : 44 M. L. J. 489. 

2. Bkute. V. SheogofNd, A. L R. 1920 Nag 157 (2): 54 1. C* 794. 

3. V. Ambhiifa. A. I R. 1929 Nag. 241 : 116 I. O 497. 

4. Labh Stogh^ v. Jamnum, A« I- R. 19)4 Lah. 853 (2) : 151 1. C. 1 

36 P. L R. 233 . 15 Uh. 751. 

5. KuUa Mol. v. Umta, 611. C. 604. 

6. Labh Singh, v. Jamrmm, A. I. R* 1931 Lah. 694 : 32 P. L. R. 561 

134 LC. 1116. 

7* Letters Patent Appeal No. 131 of 1921. 
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The plaintiff sued for recovery ofBs.250 prindptl and intereit cm the 
biiis of two deeds for R#. 290 eaclu Objection was taken that these deeds 
were mortgatfe^iceds of occupancy plots, that no possession was ddivered 
and that the mortgages were illegal. The plaintiff asked that the deeds 
might be treated as ordinary bonds and that a decree should be passed for 
the amount advanced. Held,1 after disdnguiahing the ruling.^ that 
the plaintiff has a r ight under S. 65 to the return of any money which he 
has l)een able to prove that he has advanced to the defendant under these 
void bonds. 

lliere can be no doubt chat the lease U an Illegal one under S. 23, 
Contract Act, because it has been forbidden by law. S. 60 of the Tenancy 
Act of and the first proviso to S. of the present 1 cnancy Act 
clearly Lay d own that a lease granted to a tub-tenant by an occupancy 
tenant shall not be valid for a period extending one year. The lease, 
therefore, foe 21 years in the present case is undoubtedly void. In a 
previous case of this Court,^ it has been clearly held that such a lease is 
void and that S. 60, 1 enancy Act of 1896, which was then in force, 
applied directly in the case of tenant and subtenant. In the present 
case the appellants would be entitled to get back possession on the lease 
becoming void, bat under S. 65, they would be bound to make 
compen satlon to the lessees. 1 he respondents have been in possession 
now roughly for half the per iod and, therefore, the ends of justice would 
be met if the appellants are ordered to pay half the lease money as a 
condition of recovering possession of the land ^ 

in 1922 C i was adjudicated an insolvent. A receiver was appointed 
who, in 1926, mortgaged some of the land of the insolvent in favour of 
O and others tor i.oOO. Possession of the property was delivered 
CO the nkortgagecs, but the mortgage was set aside in 1927. Held,* that 
according to the Pull Beach case* where an occupancy tenant has 
alienated the occupancy tenancy without the consent in writing of the 
landlord and the alienation has been set aside at the insunce of the 

1. L/imon Kluin, v. Sitara Khan, A. b R. 1935 All. 256; 1935 

A. W. R. 200 : 1935 R. D, 7? : 1935 A. L. J. 339 : 157 I. C. 

1096: 1935 All. L R.917 ; 16 U. D. 125. 

2. Mukai Noth, v. Shyom Sundar Lai, A- I. R. 1929 All. 659 : 

117 I. C341. 

3. Vishwanoth, v. Siiatom, A. 1. P. 1914 Nag. 71:26 LC 708: 

10 N. L. R, 159. 

4. Amof Smgh, v. Htmnuu Singh, A. 1. R. 1935 Nag. 58: 31 N. L, R. 

126 : 157 1. C. 737, 

5. Bohhihi Singh, v. Bnehon Singh, A, I R. 1935 Lah. 112 : 36 R L R. 

478 ; 155 1. C. 722. 

6. Lath Singh, v jamnu, A. I* R- 1934 Lah- 853: 151 L C 1. 





■mcT Of vatD cownucT wr ‘tmMtr. 


123? 


Itndlord the mongtgce i» entitled to lue the mortgagor for refund of 
the mortgage money. The principle governs this case and, therefore^ 
the mortgagees are entitled to recover their mortgage moniy Rs. \600 
before they are diipoisessed. 

An occupancy tenant executed a deed of surrender in respect of a 
field amounting to a transfer of occupancy rights, in favour of a fractional 
co-sharer in the village and the iamhurdar got the tranafer set aside 
under S, I3f C P. Tenancy Act, and entered into possession of the field. 
Held,* that the transferee co-sharer* whatever remedies he may have 
against the transferring tenant* is not entitled to recover under S. 65, 
Contract Act, from the lumhtrdar the amount of the consideration paid 
Co him. Having knowingly entered into a voidable contract with the 
object admittedly of cultivating the land himself, he has no remedy 
whatever under S 65, Contract Act. against the lamhardar, who htt 
enforced the statutory right which he had the option to exercise. The 
landlord was not a beneficiary under the voidable contract, was not 
mentioned in It and was not a party to it The fact that he did derive 
benefit by his action in avoiding the contract is immaterial. He received 
no benefit under the terms of the contract himself on which the plaintiff 
co.'Sharer is entitled to claim compensation from him,' 

The defendants Z to 4 w'cre the tenants of the plaintiff in an 
occupancy holding. He ejected them under S, 79, Agra Tenancy Act 
of 1926. On 7th january 1938 he admitted defendant I to the vacant 
holding on a rent of Rs. 36 per annum. He also took from him a 
natmna of Rs. 300 as consideration for conferring occupancy rights itpon 
him under S. 17 of the Act. He thereafter built a masonry well in the 
holding. Subsequently the I - P. Tenancy Act was passed, which came 
Into force on Ist January 1940, and, in accordance with the provisions 
of S- 294 of that Act, the ejected tenants—that is to say defendants 2 to 4 
were restored to the holding and defendant 1 was thereby dispossessed. 
Defendant 1 then raised this action for recovery of Rs. 500. Of this* 
Rs. 300 represented the nascrana snd Rs. 200 wss alleged to represent 
the cost of building the well. It is contended on behalf of defendant 1 
that the payment of considcrarlon amounting to Rs 300 having failed, 
he Is entitled to recover this amount under S. 65, Contract Act. It Is 
contended that if a person covenants to do a thing which Is lawful and 
a subsequent Act of PatlUmcne prevents him from doing It, the covenant 
ta repealed; see Leake on Contracta, Edn. 6. P- 572 Held,* cl^t a^ 

L Cendsingh TuUramsingh Chatri, v. Gowardhan Tukaram Marar» 
A. I R. P38*Nag. 451 : 17B 1. C. 656. 

Z, Mewa Ram^ y, Ch, Karan Singh, A. L R. 1943 AIL .327 ^ 1943 
A. L J. 317 : 1943 A. W. R- H. Q 147 : 209 I. C 304 : L L R* 
1943 AU. 745. 
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rcpetlad covcniiu is not tynonymous with a voil covenant, and the 
covenant between defendant I and the plaintiff was perfectly valid 
when it was ma le. Moreover* the plaintiff did all that was required of 
him under the covenant, for. he admittedly conferred occupancy rights 
on defendant I and the Utter peacefully enjoyed these rights for about 
3 years. Reliance was placed on the decblon of the Tinjab Chief Court* 
where the defendant, who was the publisher of an Urdu almanac* 
agreed to publish certain advertisements for the plaintiff in 60,0?0 copies 
of the aforesaid almanac and the pUindff paid an advance of Rs. 660, 
The advertlsementi were printed In 60,0iX) copies as agreed* but thereafter 
the almanac was confiscated by Government under the Defence of 
India Act. The continuance of Its sale was thereby rendered impossible 
by causes over which the defendant had no control; and it was held 
that, the defendant having carried out his part of the agreement by 
printing and placing on the market 60,000 copies of his almanac, it was 
equitable that the loss should lie where It had fallen This principle 
must apply to the present case. The plaintiff did all that was required 
of him under the contract There was naturally no guarantee in that 
contract against an Act of the Legislature ; no covenant that the 
defendant \ should have quiet enjoyment of his occupancy rights In this 
holding contrary to any law which might lubscqucntly be passed, wide 
a Bombay case.* 

12, Effect of void contract by minor:--In a suit for sale on a 
mortgage bond, the defendant pleaded that at the time of the execution 
of the bond he was a minor and no fraudulent representation on the part 
of the defendant Inducing the plaintiff to enter into a contract was 
either alleged or found. Held,* that the defendant was not Itahlc to 
^ repay the money borrowed by him on account of the decision of the 
English Court of appeal** which has been approved by the Privy Council ® 
The Court below cited a passage from the judgment of Lawrence, ], to 
the following effect: ‘‘Wherever the infant requires, as a plaintiff, the 
assistance of any Court, it will be refused until he has made good his 
fraudulent representation. Wherever the infant is still in possession of 
any property which he has obtained by his fraud, he will be made to 
restore it to its former owner”. So far Lawrence. J„ has given expression 

1. Debi Dff>al, v, Boini Ram. A. I R. 1919 Lth. 142: 51 

42 P. R. 1919. 

2. Menwinji MoncMl Coma, v, Sriif All Khan, 23 Bom. 510 s 

1 Bom. L. R. 267* 

3. Rodhry Shigm, v. Bihari Lai* A, L R. 1919 All. 453 - 40 All 558 • 

16 A. U ). 592 : 48 1. C. 478. 

4 Lefbc Ud, V. ShkU. (1914) 3 K. B. 607 : 83 L J. K* B. 1145. 

5* Sysdol Afifflii, V. Yeofi Oof Ogfk* A. L R. 1916 P,C 242* 
39l.C401:43I.A. 256. 
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to the equitable principle recognized in England and adopted in this cate.^ ; 
**But*\ continuet Lawrence, ]*, ditnk that it)» incorrect toaay diat he 
can be made to repay money which he has spent merely because he 
receif^ed it under a contract induced by his fraud'*. 

The Privy Council in the case of Mokari Bibee* dealt with a 
contention raised to the effect that one who seeks equity must do 
equity, and in dealing with this contention said that a minor who 
repudiated a sale effected by him on the ground that he was a minor 
on the dace of the sale, could not be compelled to repay the purchase 
money, as, a contract by minor Is void ab iniiiu. A Court of Equity 
cannot say that it is equitable to compel a person to pay any mQney in 
respect of a transaction which, as against chat person, the legislature 
haa declared to be vokL^ 

Both Courts below have held that as the pro-note sued upon was 
executed by the defendant w'hen he was a minor, the plaintiff cannot 
recover thereon. Indeed, the contract in the present case was void 
under S. 11 of the Contract Act. There can be no contract between 
persons one of whom is neompetent to contract; and any contract 
made by a minor of this nature is void and not voidable. S. 6") of the 
Contract Act is based on there being a contract between competent 
authorities and is inapplicable to a case where there is not and could 
not have been any contract at all. The leading case in Nagpur Province^ 
laid down that a minor cannot in equity be forced to restore the amount 
of a loan taken by him on a void contract and that a contract made by 
a minor is nuiurn piictum ah initio.^ 

The case of Vlokori Bibee*' and the lollowlng cases*-* are 
cases in which one ot the parties to the transaction was 
himself a minor, no retani of consideration was ordered 
CO be made by him, and the question, therefore, still remains whether 

1. Jdgar Noth Singh, v. Latta Prasad, 51 All ll : 1* C. S62* 

2. Mokofi Btbee, V. Okarmaias vjkase, 35 Cal. VW . 30 I A. 114 i 

7 C W N, 441 : 8 Sar. 374 (P. C) 

3* Bisken Smgk. v. Bishnap A. L R* 1924 Lah* 294 ■ 69 L C. 543. 

4» Mulioboi, v Gamd, A. !. R. 1919 Nag. 76 r 15 N. L- R. 149 ; 

53 1. C. 65. 

5* ianardm, v. Vtikwonotk, A. 1. R. 1927 Nag. 116 : 2j N. L. R. 8 ; 

98 L C. 650. 

6. Vaihunifama PiUai, v. Anihimoolam Chettiar, A. 1- R. 1914 Mad. 

641 (2): 38 Mad. 1071 s 23 1. C. 799 : 26 M. L. J, 612. 

7. Gtsmsittda Swami, v. Parwata, A. L R. 1920 Bom^ 269 : 44 Bom. 

175 : 55 I. C 271 ; 22 Bom. L R. 49. 

8. Mocdol Mannikkrom, v. ManeM^I DaytAkcd, A. L R« 1921 Bom. 

147 il ): 45 Bom. 225: 59 i* C 245 s 22 B. L. R* 1195. 
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che ttabtlley co refund contideracion recehred b? « penon whole 
himielf competent to concmcti but who it disqualified firom acting on 
behalf of a mUic»r anlet the Uw applicable co the minor, can be tald 
CO attach to the minor who on attaining ma}ority seeks to set aside the 
transaction on the ground that the alienation is wholly unsuthotited* 
Indeed, in such a case the property remains wholly unaffected by the 
alienation or by the contract entered into by such unauthorised person 
and the minor owner can ignore it as an absolute nullity, and, consequently 
no liability co refund consideracion can or ought to attach to or be 
imposed upon, the minor as a condition precedent co his recovering back 
his property from a person who is in possession without title-* 

A lease was executed by a minor and was set ailde on terms 
•gainst a person in possession. Held,* that he will not be turned out 
unless the sum actually paid as consideration for the lease Is refunded. 

The same principle is found in a previous ruling of this Court * 

A minor entered into a contract of sale and paid Rs tOO as earnest 
money and Rs. 90 for purchasing a stamp co the other party The scamp 
was purchased and was put on record In the case for specific performance 
of the contract, by che minor- HeU/ that the minor's suit to the extent 
of Rs. too with interest at 6. p. c. may be decreed but the other party 
derived no benefit from che stamp and so was not liable co refund 

There Is no equitable ground for compelling a minor to refund any 
money received by her next friend by a compromise effected on behall of 
but not binding on the minor when it is not shown that the money was 
used for the minor $ benefit.* 

According to the principles laid down in the Full Dench case.* tlic 
ancestral property in che hands of a Mohaminadan minor was not liable 
CO be attached or sold for the satisfaction of the father's debts. Therefore, 
a talc of such property made by the guardian during the minority cannot 
be justified and cannot be said to be for minor’s benefit. Hence, no 
equitable relief by way of refund can be granted to the vendeea.'^ 

1* Oukim Ja/ar, v- Ramdhan, A. I. R. 1927 Nag. 290 : 103 L C. 209. 

2. Biffieshar Paihalk, v. Rup Narah Singhs A. I. R. 1928 All. 286 t 

26 A. L. j 401 * 108 I. C 566. 

3* Bahofon Upadhya, v. Utumigif, 33 All* 779 : 12 I C. 112; 

8 A. L J. 931. 

4. Abdul Rahman, v. Rahbn Bakih, A. L R. 1929 All. 332 : 116 1. C. 

713. 

5. Badar Din, v. Mt* Natko, A. I. R. 1929 Lah. 279 : 11 L. L. ]. 14 : 

30 P. L R- 116 :115 I. C. 855. 

6. Jagdip Singh, v. Narayan SingK (1913) 4 P. R. 1913 : 173 P, L R. 

1912 : 15 1. C. 866 : 160 P. W. R. 1912 (R R) 

7. Kholf Din, v. Shah Muhammad, A. L R. 1929 Uh. 331:1171. C, 

J71- 
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A Hindu minor widow’s mocber who wts stafliii with her eflfecced 
the tale of her minor daughter’s property to pay off die debts oi the 
minor’s husband; and the husband’s separated stcfvbrother was the 
purchaser* The property of the mlnoi was being managed by the 
step-brother of the minor's husband and not by her mother. Held,' that 
the mother was not the de facto guardian of the minor daughter* A 
de facto guardian is one who looks after the property of the mlrKW and 
generaUy acts in his interests for the time being. A fugitive or an isolated 
act of a person with regard co the minor’s property would not make 
him a de facto guardian of the minor, nor would suying with a miner 
for a time make him de (ado guardian. There must be s continuous 
course of conduct as guardian of a minor in regard to his property 
in order to enable one to become a de facto guardian. The length of 
the period required to constitute one a de facto guardian would depend 
upon the circumstances of each case. The first act of Intermeddling 
with the estate of a minor would not be the act of a de facto 
guardian, if he had not become one before the act nor would the 
•ubaequent management of the estate of the minor by such person 
make the first act, which is one of alienation* the act of a de /ado 
guardian. There is no evidence also that the mother was allowed to 
manage the estate of the minor but, on the other hand, there is evidence 
that the husband's step-brother not only had the legal right under the 
Hindu law to be the minor's guardian but his acts showed that he assumed 
the role of a guardian. Being her guardian and acting as such by taking 
possession of her propcity, it would he opposed to natursi justice if he 
be allowed to deprive the minor of all her property by getting a 
conveyance in his favour from the mother who was not allowed to have 
anything to do with the minor’s estate even for a short time. The 

transaction, therefore, is absolutely void. If a sale is only voidable, it 

is good till it is avoided, but if it is void, it need not be 

avoided. Moreover, it has been held in these cases* ^ chat the 

unauthorised or improper alienation of a minor’s property by s de fade 
guardian need not be set aside. Hence, the sale being absolutely void, the 
husband's step-brother is not entitled to be paid the amount that he 
spent CO relieve the burden on the estate, as he was only a volunteer 
inasmuch as he had no title to the property. The observations of the 

1. CMiina Alagumperumal Kofoyalat, v. VinaoagathamnuU^ A. I. R. 

1929 Mad. 110 ; 55 M .L. J. 861 : 29 M. L* W. 6:117 I. C 731* 

2- Thayammal^ v. Ku^panna Koundan, A. L R* 1915 Mad. 659 (2): 
38 Mad. 1125 » 26 L C 179 : 27 M. L. J. 285. 

3. BdappOf V. Chanhojoppa, A. I* R. 1915 Bom. 150 : Y7 Bom* L R. 

IIM s 33 I. C. 444. 

4, KdAa Pcmmal Thovon, v. RamaUnia Thevan, A* I. R. 191S Mad. 

1064 (2): 17 M. L. T. 138 : 27 L C. 695* 
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Privy Council* may be quoted In chia connexion : “It it not to every 
c««c to which a man haa benefited by the money of anocher* that an 
obUgadon to repay that money ariaea. The question is not to be 
determined by nice conaideratloxva of what may be fair or prop^ 
according to the higheac morality. To support auch a suit there must 
be an obUgation, expresa or implied^ to repay". See also this rulir^* to 
this connection. 

Ic is a suit on a bond executed by a miaor» on fraudulent repreaenta^ 
tion that he had attained majority, in satisfaction of the debt due on old 
bonds executed on his behalf by his guardian. Ic is found that the old 
debts were not for legal necessity. Held,* chat the creditor is not 
entitled to claim return of the old bonds in satisfaction of which the 
new bond was given by the minor nor to a return of the ornaments, 
belonging to the minor, pleaded as security in respect of the old debts 
and returned to the minor when he executed the new bond in suit. 
It will be sufficient tu hold chat, where a minor by fraudulent 
mtirepreaencacion has obcained a specific object or property, he can be 
ordered to make restitution upon the contract being declared void* 
though, when only money has been lent, no decree can be passed 
agabitt the minor either on the contract of loan or for money had and 
received to his use. In support of the view refer to the following 
caaes*^*^ 

The following rullngi *'** were taken into consideration and then 
held that it a minor were allowed to misrepresent his age to a purchaser, 

1. Rom Tuhui Singh, v. Bitesuiai Lai Sahoo, (1875) 21. A. 131 : 

23 W. R. 305: 15 B. L. R. 208; 3 Sar. 477 (P. C.) 

2. Ndthu. V. Balwanirdo, 27 Bom. 390 : 5 Bom. L. R. JOl. 

3. vjiiioh Chand, v. Seth Chunni Lai, A. !• R. 1929 Nag. 156: 

25 N. L R. 85 ; 122 1. C. 266. 

4. Lemptiere. v Unge. (1879) 41 L. T. 378 ; 16 Ch. D. 675: 

27 W. R. 879. 

5. R. Leslie, Ltd., v. Shiell. (1914) 3 K. B- 607 : 83 L. J. K. B. 1145: 

JO T. U R. 460 : 58 S. ]. 433 ; 111 L T. 106. 

6. MMliolwi, V. Ciamd, A. 1. R. 1919 Nag. 76: 15 N. L. R. 149: 

53 1. C. 65. 

7. Slock, V. Wilson, (1915) 2 K, B. 235 ; 82 U j. K. B. 598 : 20 Manton. 

129 ; 108 L. T. 834. 

8. Horruith Kwnivar, v, Indof Bahadur Singh, A. 1. R. 1922 P. C. 403 

9 O. L. J. 652 : 5 P. L. T- 281: 71 1. C. 629: 44 M. L. J. 489 

501. A. 69 : 37 C. L. J. 346 . 45 AU. 179 : 27 C. W. N. 949s 

26 0. C.223: 18M.L. W. 383 : 33 M. L. T. 216. 

9. Motion Bibee, v. Dhormodos Ghose. 30 CaL 539 (P. C) 

(For further rrfemea sec neat 6ac^. 
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to mU bit propettr co dse purchater to decdrcdL to debtor the ptopcity 
to him, to eoileot the purchate money end then to come to Coun at 
once end recover the property without being made to give up the 
purchate money, that would be making the Court an initrument of 
very groat fraud, which the Court could never tolerate. Under the 
ptovMona of S. 65, Contract Act, under the provliiont of $• 41. Specific 
Eehef Act, and on the general principle* the Court cannot make the 
decree to which the minora ( plaintifis ) are entitled for the recovery of 
the property except on condition chat they refund the purchate money * * 

Thb it an appeal by the plaintiff in a tuit for recovery of money on a 
mortgage bond. The tubtantial defence of the defendant wat that he 
wet a mirtor at the time of the loan and as such plaintiff wat not 
entitled to any relief. The Courts below have found that defendant 1 
executed the mortgage bond and borrowed the money- h hat been 
further found by the Courts below that defendant 1 was a minor at the 
time when the bond wat executed and the money was advanced. The 
Courta below have alto fourul that there had been no fraudulent 
misrepresentation on the part of defendant 1 about his age at the time 
when he executed the bond. On these findings the Courts below have 


10. Thurston, v- NoUinghum Permanent Benefit Building Sadeljf, (1902) 

1 Ch. 1 ; 7( L ]. Ch. 83 ; 5 O. W. R, 179 : 86 L. T. 35 : 
18 T. L. R. 135. 

11. M. Raghavayya, v. M. Suhbayya, A- 1. R. 1919 Mad* 1129; 

7 M. L. W. 124 ; 43 I. C. 908. 

12. Nottingham Permanent Benefit Building Society, v. Thurston, (1903) 

A. C. 0:72 L. J.Ch. 134:87 L, T. 529: 51 W. R. 273: 
67 J P. 129. 

13. Leslie Urnited. V. Sheitl, (1914) 3 tC-B. 607 : 83 L. J.IC. B. 1145: 

111 L. ) 106 : 58 S. J. 453 : 30 T. L. R. 460. 

14. fCoduri Venkataramayya, v. T- Ramavya, A. I. R. 1926 Mad. 607 : 

94 I. C. 853. 

15. Puli Bibi, V. Kokai Mondoi. A. I. R. 1928 Cal. 537 : 111 1. C. 3*9 : 

55 Cal. 712. 

16. Khon Gul, v. Lakha Singh, A. 1. R. 1928 Lah. 609 : 111 1. C. 175 : 

9 Lah. 701 (F. B.) 

17. Golam Abdin Sarhar, v. Hemchandra hAcgumdar, A. I. R. 1917 

Cal. 801 : 20 C. W. N. 418 : 32 I. C, 388. 

18. Lilodhor, V. Barey Lol. A. L R. 1921 AlL 326 : 62 I. C. 258. 

19. T. R. Apposoml Ayyangar, v. Norayanaswami tya. A. 1. R. 1930 

Mad. 945 ; 1930 M. W. N. 891 ; 129 I.C. 51:32 M. L W. 
963 : 60 M. L. J. 117 ; 54 Mtd. 112. 

(Ri^cfenees iO“ i8 ore of the lost (MgeO 
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dlniiiMeddie suie* Hence the prcfcne tppetl b? the pUiotlS. Hefai»* 
that it I n argued chat, u the minor received the money under the bond 
which if void, he ii bound to return the money which he rcceiv«i from 
the pUintid. It in now well^fectLed as appears from the following casea*^^ 
that a plaintiff cannot baae hii claim for restitution under S. 65» 
Contract Act 1 he plaintiff it not entitled also to get any compensation 
under S. 41, Specific Relief Act* In the present cate the minor does not 
invoke the aid of equitable jurisdiction of the Court Plaintiff, therefore, 
is not entitled to get any compensation under S. 41, Specific Relief Act 
There cannot be any doubt, therefore, that defendant cannot be compelled 
to refund the money, which he obtained on the basis of the void contract. 
The plaintiff, in this case* has failed to show that really defendant 
t commlced any fraud or that he has come to Court with clean hands. 
Under these circumstances, even if it Is permisstlble in spite of the 
observations of the ludiclal Committee* to maintain that the power to 
give equitable relief is mote extensive in India than in England, as has been 
held by the Lahore High Court* or, In other words* that Courts in 
British India can give equitable relief apart from cases, which do not 
come either under S* 65, Contract Act, or S- 41, Specific Relief Act, 
plaintiff in the present case cannot get any relief In view of the findings of 
fact which have been arrived at by the Courts below. 

1 he trial Court found that the mortgage deed had been executed by 
the defendant, that he was s minor at the time of its execution, that 
he did not make any false representation as to his age and therefore, 
the plaintiff was entitled to no relief* Held,^ that there was a definite 
misrepresentation by the defendant as to his age. He stated that he 
was 22 years old. The plaintiff had nomeansof ascertaining the correctness 
of this and that it was on the basis of this representation of the defendant 
that the money was then advanced. In view of the decision* of the Privy 

1. Haffmo/uin, v. Dulu Miya, A. 1. R. 1935 Cal. 198 : 61 Cal 1075 : 

155 1. C 1017. 

2. Mohni Bibee v. Phamiodas Ghost, 30 Cal. 539 ; 30 1. A. 114 (P. C.) 

3* Moci Lai Munsukhtam, v. Moneklat Dayabhai, A- 1. R- 1921 Bom. 

147 : 59 L C. 245 : 45 Bom. 225. 

4. Bunjabhai, v. Bhogivandos Kisandas, A. 1. R. 1929 Bom. 

117 LC. 518:53 Bom. 309. 

5* Syedoi AWffb. v. Yeoh Ooi Gark, A. L R. 1916 P. C 242 : 39 

L C 401 ; 43 1. A. 256. 

6. Khan Old, V, LaWm Singh, A. 1. R. 1928 Uh- 609: III 1. C 175 x 
9 Uh. 701. 

Kola Rom S. Bhag Singh, v. Fatal Ban Khan, AXR. 1941 Peril. 38 1 
1941 Peih. L 1. 38 ; 194 L C 824* 


7. 
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Council the contract between the plaintiff and the defendant ia void and 
ii unenfotuetble. In view of the decision* of all the High Courta in India 
the defendant fci not estopped from pleading hi* minority under the 
provisions of S. 115, Evidence Act- It is contended that the plaintiff 
It entitled to restitution of the sum of R» 5000 which he advanced 
under this contract^ There is a violent conflict of opinion on this point 
between the High Cv>urcs in India Reliance was placed on the F\tH 
Bench of the Lahore High Court' comitting of five Judges out of whom 
four were of opinion that in circumstances like the present case the minor 
defendant could be compelled to restore the money which he received 
under the contract; one ludge dissented from this view and held that 
the minor could not be compelled to^ restore the money which he had 
received That judgment was follow<ii by the Calcutta High Court** The 
opposite view was taken by the Full Bench of the Allahabad High Court* 
which is a correct one The tollovving passage in the Allahabad case 
appear* to be particularly pertinent: “ Fo pass a decree against a minor 
enforcing his pecuniary liability would while holding that the contracr 
Is void and unenforceable, at the same time be passing a decree against 
him on the footing that he had entered into the contract and has not 
carried out Its terms- There Is no rule of equity, justice and good 
conscience whic’n entitles a Court to enforce a void contract of a mino 
under the cloak of equitable doctrine'". There were remarks to a similar 
effect by their l.ordships of the Pfiv^y Cotincil.^ They cited with i%pproval 
a dictum of Romer L. J given in an English case to the following effect 
*The short answer Is that a Court of equity cannot say that It is e<|uitable 
to compel a person to pay any moneys in respect ol a transaction which 
as against that person the Legislature has declared to be void/' 

13, Remedy for an illegal contract Sometimes before the 
outbreak of war A entered into a contract with B at Rangoon. Under 
the contract A was to buy certain goods in Ci'ermany, to obtain a contract 
of affreightment to Rangoon, to take out a policy for insurance, and to 
ship the goods in July 1914, B, on his part agreed to buy those goods 
from A for a price which was fixed C I. F., Rangoon. A performed his 
part of the contract and on I2th August 1914 caused to be presented to 
Bfor acceptance a bill of exchange covering the price, etc., of the ftoods 

Y. Kfion Old. v- Lokha Singh, A.1. R. 1928 Lah. 609 ; 111 I- C. 175 : 

9 Uh. 701 ; 30 P. L. R. 60 (F. B.) 

Z, Monnuttiui Kumar Saha, v. Exchange Loan Co, Lid*, A. L R* 1936 

Cal. 567 : 165 I C, 363 : 1. L R. (1937) 1 CaL 283 ; 41 

C. W. N. 115. 

3, Ahtdhia PfOiod, v, CJuindiiii Ldl, A» I. R* 1937 All. 610 : 170 1* C. 

934 : L L R. (1937) All. 860 ; 1937 A- L- J. 688 (F. Bk) 

4, Mohori Bibee, v. Dharmodas Ghose. 30 Cti- 539 : 30 L A, 114; 

7 a W. N. 441: 8 Sar. 374 (P. C.) 



1246 ttMOEor fOA k mm coHtiua:?* ( Ck. IV 

indptyabU 90 itys after afeht. Along wfcth the bflU of exchange were 
tendered the bUI of landing, invoice and imurance note. B refused to 
accept the bills of exchange as well at the docaments of title, inasmuch 
if the war having broken out cm 4th Aug\ist, the thip containing the 
goods was ««i;ed by the Belgian Oavernment and trade with Germany 
was prohibited by the Royal ProcUmaciont dated 5th August 1914. 
HeUfl that the Royal Proclamation rendered the contract abortive and 
illegal and so void. The effect of the outbreak of the war was that the 
contract of affreightment was dissolved. But A was b^und to tender 
and B was entitled to get valid and effective documents by which B 
could recover what might be lawfully recovered under such documentSi 
but at A did not and could not tender such documents in respect of the 
contract of affreightment B was entitled to refuse to pay against chetn. 

While S. Civil Procedure Code bars a suit to prove benjmi 
character of oertair^ transactions it does not make thb benomi 
transaction (refund of money as consideration for re-sale) lUegah and the 
consideration, if any. could be recovered under S. 65 of the Contract 
Act-* 

In a previous case of this Court,* it is laid down that it is well- 
ettil^tohed rule of ectuiry that a person who has transferred a property 
to another for an illegal or Immoral purpose cannot get it annulled if 
the intended purpose has been carried out- There can be no doubt 
that, in this case, the purpose has been carried out as part of the 
contideracion wai for future cohabitation and the woman continued as 
a concubine of the plaintiff for at least six or seven months after the 
aale-deed was executed,^ 

14. Remedy for a void ContractUpon the dismissal of a suit 
by a mortgagee for foreclosure on the basis of a mortgage by conditional 
aale which was resisted by the sons of the mortgagor on the ground that 
the property mortgaged was ancestral joint family property and that 
there waa no legal necessity for the loan taken, the mortgagee brought 
another suit for a simple money decree. Held,* chat whether or not 
there was a pmonat covenant in the bond, the mortgagee was entitled 

1. J. G. Pf4cfutrui, V, S. C. Mali. A- I R 1918 L. B. 46 . 48 I C. 310 : 

U But, L.T. 84. 

t AbduUa Khan, v- lalam SmfK. A 1. R. I9ii Nag. 11 : 68 I- C. 559. 

3. Oewamxyaga Padayachi, v, Mutliu Reddl. A- I R. 1921 Mad. 326 . 

44 Mai 329 12 M. L. W. 291: 19?0 M,W.N. 547 : 39 M. L I 

525, 

4. Ltnfdm, v. Kmisetii MaUamnui, A-1. R. 1924 Mad. 849 ; 
47 M. LI. 652; 20 M, U W. 323 ; 1924 M. W, N. 600 : 

82 L C, 14» 

5. Shambhit, v. Nmtd Ktauu, A. L R. fV20 Oudb 185(2): 58 I. O 

963. 
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to relief under S. 65* Contract Act, and hi» ««lt mutt, therefore, succeed^ 
Moreover, the contract became void by rcaaon of rhe defence put forward 
by the sons in the foreclosure suit* it must be held that there was a failure 
of consideration. It is admitted that the suit is within time if the date 
of the decree In the forcclcwurc case is taken as the starting point for 
limitation. 

Under an aareemem for the sale of Immoveable property the vendee 
pakl to the vendor a sum of money as earnest money, and the vendor 
was subsequently found to be unable to convey a valid title because of 
the property being ancestral and there being a minor co-parcener 
concerned in the property and the transaction trll through for this 
reason. Held,* that vendee though aware of the defect in the title of the 
vendor is entitled to refund of the earnest money, but Is not entitled 
to claim interest or damages In lieu of Interest on the earnest money. 

A took loan from B and handed over a certain land to B as seiHirity 
therefor by way of usuftuctiiary mortgage but no registered deed was 
executed and the land was subsequently sold by A to C who knew ot 
A’s trarisaction with B- Held/ that in a suit for possession by C 
against B, B could retain the land till the debt was repaid 
though no charge was created by the invalid usufructuary mortgage. 
The doarine of part performance should be applied to an invalid 
usufructuary mortgage when the loan has actually been made and, 
therefore, the agreement to mortgage is specifically enforceable by 
compelling the borrower to execute a valid deed of mortgage or to repay 
the loan, hut no charge is created on the property. 

A vendor sued his vendee for possession ot the property on the ground 
that the sale was invalki under para U, Sch. >, Civil Brocedurc Code 
Held,* that the decree for possession of the property in his favour should 
be made subject to the payment of the consideration of sale received 
by him. 

A contract was void ab miur> as the land was sold in contravention of 
the provisions of the Alienation of Land Act, hIclJ/ chat the conaldera^ 
tion cannot be refunded. 

Although a contract has not been reduced to writing and ao does not 
conform to the imperative provisions of S 47, Punjab Municipal Act. yet* 
if the Committee has performed Us part ot the contract and the other 

1. Lachhman Das, v. JowtAir Singh* A- I. R 1924 Lah. 476 r 44 P. L. 

R. JM2 : 70 1. C. 250, 

2. Mating Tun Ya, v. Maung Aung Dun, A. L R. 1925 Rang, I : 

2 Rang. 313 : 3 Bur. L. J. 130 : 84 I C. 1023. 

J. Si^eaum* v. A^b SingK A. I R. 1929 Nag. 257 j 118 L C 865 : 

12 N.L J.86. 

4. Sada*v.Ha^*A*LR.I929Lah.68ahl»LC 633. 
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piny hti derived benefit cherefiromt he mute pty for whet he hat 
accitilly received end eniayed et If there wet en implied contract 
between the two for payment, and a tuit by the Municipal Committee 
for the tame it maintainable.^ Refer to an English cate” in this 
connection^ ^ 

Though defendant mltrepretented bit age and claimed to be a major, 
he It not estopped from proving that he was realty a minor on the date 
of the contract. Thii propoaitlon it not disputed. That being to, the 
plaincifit cannot lay claim to recover anything from him on the basis of 
a contract which was admittedly void ab initio. Defendant was 
incompetent to enter into any contract and as held in this case* no cash 
payment made under such a contract is recoverable from him. To decree 
the claim for Rs* 200 admittedly received by defendant I under S. 65t 
Contract Act, it was argued on the authority of these cases^'* that in 
equity the pUlntifla were entitled to claim refund of what they paid to 
defendant and that he should not be allowed to retain the benefit 
that he obtained by his own misrepresentation The case of Khan Gul^ 
was referred to in Gutabcliund*s case* and the view of Harrison in the 
Full Bench case of Klmn Gul* was preferred to that of Shadi Lai C. J , and 
the suit for refund of money was dUmissed. In Apposwami Ayyangar’s 
case* the minor on the date of contract had sued for a declaration that 
the contract be declared void on the ground of minority, and while 
speaking of a suit of this kind it was stated that such a plaintiff must be 
put on terms. It is doubtful if the Madras High Court would have 
taken the same view if the minor was a defendant who had received 
cash. Reilly, observed In the case of Appaswami Ayyangar* that the 
same result is reached by applying the general principle that no plaintiff 
can be allowed to make the Court an Instrument of fraud. The 
distinction has been dearly brought out in the Judgment of Reilly 

Hence the case of Apposwami Ayyangar^ is not an authority for 
decreeing the claim against a minor or an ex^mlnor for refund of cash 
consideration though he represented himself to be a major when he was 
in fact a minor. The case of Atatam^ was abo a case in which the 

1. Muniopol Committee, Gtdnmwaid, v. Faial Din, A. L R. 1929 

Uh. 742 : 121 1. C 187 : II Uh. 121. 

2. Lawfofdt V. Bilkricay Rural Diuria CauncH, (1903) i tC. B. 772 ; 

72 L J. K. B. 554 : 19 T. L R. 322 : 1 L. G. R. 535 i67 I P. 

245: 51 W. P.030, 

3. adabChand,v.CkMaal,A^l R. 1929 Nag* 1S6:U2LCZ66 : 

25 N, L. R. 85. 

4. Khan CM, v. Lakka Singh, A. 1. R. 1928 Uh. 609 : 111 h C. 175 : 

9 Lah. 701: 30 P. L- R* 60 (F. B.) 

5. AMttswomi Ayyaagar, v* Norayarusswami Ayyar, A.l. R, 1930 

Mad. 945 ; 129 L C. 51 s 54 Mad, 112 : 60 M. L. ]. 117. 

6 Aiofiam, v. LudhesUwr, A. I R. 1918 Nag. 335 : 177 L C 6: 

1. L R. (1939) Nig. 1. 
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platiaiifii wintad the Kdp ol the Coatt axid daltnedi cancdkcion ot a 
deed executed bf them on the ground that it was forbidden by law, and 
dds Court before gMng a decree to the platnctff thought It equtable to 
put such pUindA on terms. None of the aforesaid cases lay down a 
proposition contrary to the dediion In Gulabchaful*i case* where it was 
hid down that a decree against a minor or ex-minor defendant cannot 
be passed for the refund of money borrowed either on a contract or for 
money had and received for the use of the minor, such a suit ought to 
fall. 71ie view taken in Gulabchand*B case^ was a reiterarion of the 
view taken in the case of Muliabai^ which in turn was based on the 
case of Mohon Bih* where the Privy Council clearly scared that S« 6S» 
Contract Act, wilt not apply to a contract which could not be entered 
into by reason of S» 11 of that Act. There is also a case* in point on 
the same subject. The Court must take care to sec chat under the guise 
of restitution the very contract which is void is not virtually enforced 
against the minor. To permit the plaintiff to recover the money paid to 
the minor is tantamount to entorcing the contract against the minor, 
and in the absence oi any authority to the contrary, this Court^ 
declines to depart from the rule laid down in Gulabchand^s case- ‘ 

Receiving consideration by those who arrange marriages in India 
when the money received is intended to benefit those persons and not 
for the expenses of the ceremony or for the benefit of the bride or 
bridegroom has been held In these cases^* to be against public policy 
and to fall within the mischief struck at by S. 25. Contract Act It would 
follow then chat no suit will lie to enforce any such agreement and also 
if what had been contemplated had been actually performed no suit 
would lie to recover the sum advanced. The present case, however, 

!• Gulob Chandf v. Chunniloi, A. 1. R. 1929 Nag. 156: 12Z I. C 

266 : 25 N. L. R. 85 

2. Muftafaai. v. Gafiid, A. 1. R. 1919 Nag. 76 : 53 L C. 65; 15 N. L R. 

149. 

3. Mahofi Bibi, v, Dhatmo Das Chose, 30 Cal. 539 : 30 1. A 114 : 

7 C. W. N. 441 : 8 Sar. 374 (P CO 

4. Hatimohan, v- Dwlu Miya, A. 1. R. 1935 Cal. 198! 155 I C. 1017 : 

61 Cal. 1075- ^ 

5. Tikki Lai laithu Teli, v Kamalchand, A. I. R. 1940 Nag. 327 : 

1940 N. L. j. 358 : I L R. 1940 Nag. 632 

6. Ganpas, v. Ukanu. A. 1. R. 1928 Nag. 89; 106 LC 803: 

24 N- L- R. 66. 

7. Gtdabchand, v- Fulbai, 33 Bom 411 : 3 1. C 748 : 11 Bom. L. R. 

649 * 

8. SrkikMttA Ayysnr, v- Sesha lyes, A< 1. R 1918 Mad. 444: 41 1< C. 

7di;4lMad 197. 
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within the donttin «rf in execotory Agreement and mm though the 
Agreement ttieif h void, under the ptovitlom of 63, G}ntrAct Act, the 
am^nt paid cui be recovered- The money wu to be paid In 
conaideration of a marriage between a bride and a bridegroom of 
dlaparate age*, and not on account of expenaet. That marriage in fact 
did not take place. For whatever reason it may be, the breach occurred 
on the part of the defendants. Rella nee b placed upon thb case* for 
the driendant. Thb waa not a caac relating to marriage brocage but 
to traffic in offices. But reliance b placed on the interpretation of S. 65, 
Contract Act, by the learned Judges who held that an agreement which 
b void ab initio b not covered by S 65, Contracr .'Vet, which relates only 
to agreements dbcovered to be void and that anything which bvold 
ab tnitio cannot be aaid to be subsequently dbcovered to be void. Thb 
view Ku nmbeen accepted In other High Courts* In Gtdabchand’s case* 
the plaintiff had promised to pay Rs 1800 to the defendant as 
consideration for the latter'* promae to marry hb niece to the plaintiff's 
son. Before the marrbge could take place, the plaintiff's son died of 
plague, but of the Rs. 1800, Rs. 750 had already been paid to the 
defendant. It was held that In view of S. 65, Contract Act, the plaintiff 
was entitled to recover the sum which had been advanced although the 
agreement was one which waa void as opposed to public policy, and the 
learned Judges were particularly careful to point out that S. 65 
contempitted an agreement void ab initio and made no distinction 
between agreements void ab imfio and subsequently dbcovered to be 
void. Reference b made to the case of Ledu Coachman ‘ but the case was 
conskleted to have no application as it related to marriage brocage attd 
not to the kind of cases under consideration by the Calcutta High Court- 
If the distinction b to be made on that ground, the dbtinction can be 
equally made here that the non-appUcabllity of S. 65, Contract Aa, in 
Ledu Coacbman's case* has Us basb in a case which stands on a special 
footing of its own and os their Lordships in that case said "has no analogy 
to the case before us”. In Srinivasa Ayyai’t case* a Divisional Bench of 
the Madras High Court expressly dissented from the dictum in Lidu 
Codcfimon's case' and the Nagpur Court also expressed ita dbaent The same 
view was also taken in thb case** where an agreement to procure a 
girl of a certain caste in marriage remained unfulfilled. It was held chat 
the plaintiff was entitled to a refund of money even though the original 

1. Ledu Coacbman, v. Hitdal Bose, A. !> R. 1916 Cal, 266 : 29 1 C 

> 625.43 Cal. 115.21 C. L. J. 5J7 : 19 C W. N. 919. 

2. Guittbeband, v. Fviboi, 33 Bom- 411 :3 I. C. 748 . 11 Bom. L. R. 

649. 

3. Srmivaui Ayyar. v. Sesha Iyer, A. I. R. 1918 Mad. 444 : 41 L C 

783 ; 41 Mad. 197. 

4. Bhon Singb, v. Koka Singb, A- 1. R. 1933 Lah 849 : 149 1. C 1^ 7 8 
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•Sreemenc wta void under S. 23, Conttia Act. Except for the one cue 
dteed, LedHCoachmarit' there is no ocher authority for the propoaiclofi 
that tn the case of an unfulfilled void agreement money advanced 
cannot be recovered. ^ 

15. Remedy for advance freight under a void contract t-*The 
plaintifls put under a charter-party, on board S. S **)eddah** belonging 
to the defendant ateamer Company, 2500 bales of cotton for Genoa, and 
paid Ra 32, 610 for freight. Owing, however, to the import of cotton to 
Genoa becoming prohibited by orders of Government, the *\ftddah^" did 
not leave the harbour and the voyage had to be abandoned, and 
eventually it unloaded her cargo. Before getting delivery of cotton, 
the plaintifis were asked to deposit Rs. 12,000 to cover the expenses and 
loss incurred by the ship and this sum was paid. '^The plaintifFs filed a 
suit CO recover the freight and for an account of R*. 12,000 paid by them 
to defray the costa of unloading. Held/ that the case was governed by 
S. 65 and the plaintifis were entitled under the circumstances to recover 
with interest the amount paid by them tor freight. On the ciuestlon of 
account the defendants were entitled to charge reasonable expenses for 
unloading, etc. 

The money had bee'» advanced under a contract of charter party, 
but the voyages stipulated for, had become impossible owing to the ship 
having stranded on her way to the port of lading. Held/ that the money 
can be recovered. 

Whether a chartered ship Is a Common Carrier or not, the general 
principle of the Contract Act applies and advance freight when paid 
can be recovered back by the shipper on the frustration of the venture-* 

The applicants chartered a country boat to proceed empty for Cutch 
Mandvi to Basrah, and there load wet dates which they were to 
convey to Karachi or, if ordered, to Malabar* The trial Court has found 
chat the boat did not sail from Basrah, but was lost on the way, and, 
therefore, the venture could not be carried out. The applicanu then 
claimed a refund of Ks. 600 which, they pleaded, they had paid as 

1. Udu CaachTnan, v7HifM A. 1. R. 1916 CaL 266 ; 29 L C. 

625 : 43 Cal. Il5 :2J C. L. ). 337: 19 C W. N. 9l9. 

2. AUdas, V. Punamchand, A. L R. 1944 Nag. 139 : 1944 N. L,/. 

124 ; L L. R. 1944 Nag. 535 ; 214 1. C. 168- 

3. C. Boggiano & Co* v. Arab Suamers Ltd, A. 1. R. 1916 Bom. 265 ; 

331. C 536: 18 B. L. R. 126 : 40 Bom. 529. 

4 . P. K. P. S. Swanadian Chdtiaf, v. Baichu Suraya, A. L R. 1925 

Mad.727i48M-L. J.4l3s21 M. L W. 445:1925 M.W. N* 

303: 87 L C 127 s 48 Mad. 459. 

5. Gandhi Kofliaht v. Janoo Haim, A- L R* 1926 Mad. 175 t 49 M.L}- 

738: 91 LC. 780 : 22 M. U W. 842 ; 49 Mmd. 200. 
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•dvfucice frdiiihc. Hdd,' that it It oot dtei^uted that the paynient wu in 
the nature of advance freight but it la dttoed that it la recoverable under 
S. 65« Contract Act« became the contract waa to do an act which became 
Impoaalble of performance, and waa, therefore, void. The following 
caaca*'* were relied on. But theie caaea, however, can be differentiated on 
the ground that here the venture waa actually commenced since the 
country boat actually, after being chartered, tailed from Cutch Mandvi* In 
the Madras case* It was admitted that the shipdidnot start on the voyage; 
and in the Bombay caae^ the voyage was abandoned before sailing, after 
the goods had been shipped. It has been suggested that the loading of 
the goods on the steamship In performance of the contract was the 
commencement of the venture, and, therefore, that case is on all fours 
with the present case. But this does not seem to be recognized law. In the 
Madras cage,^ Odgers,}., cited a dictum of Lord Esher, Master of the Rolls,^ 
to the following effect. “Now there are two peculiarities of the English 
law as freight; first, if part ot the freight is advanced and the ship is 
lost, or the goods are lost, the part so advanced, although really ,not 
due under the terms of the contract unless there has been delivery ot 
the goods# nevertheless, cannot be recovered back by the charterer 
from the thip*awner; and, secondly# that if there is no stipulation to 
the contrary, but only a stipulation that there shall be advance freight, 
it is payable at the moment of starting, and even if not paid, can be 
recovered by the ship-owner from the charterer upon the loss of the 
•hip". This shows that venture commences at the moment of starting 
and not at the time of loading. This being so, S. 65, Contract Act has 
no application The law on the subject is the English law which is as 
stated In these cases^'^ cited by Macleod. C )., in the case of Boggiano.* 
An extract from that iudgmem is the following passage: "Freight to be paid 
in advance is not irrecoverable because it loses its legal character of freight 
but because by the common law of England, the general rule is that when, 
a contract becomes impossible of performance by the failure of a scare 
of things contemplated as the foundation of the contract to exist, the 
parties arc excused from further performance and acquire no right of 


L Nttrii. V. GopoW, A. I R. 1930 Sind. 282: 123 I C. 232, 

2. P. K. P. C Stvanofidlaii Chettwr, v. Batchu Surayya, A. I. R. 1925 

Mad. 727 !87 I. C. 127 ; 48 Mad. 459. 

3. Boggfixno & Co, v. Atab Suamm Led. A. L R. 1916 Bom. 265 i 

40 Bom. 529 : 33 L C 536 : 18 B. L. R. 126. 

4. Smith, V. Pymm. (1891) 1 Q. B. 742 . 7 Atp, M, C. 7 : 60 LJ. Q.B. 

621 ; 39 W, R. 466 : 64 L T. 436. 

5. CM Semet CtHtperativi Society, v. Genera/ Sicom NMMon Co, 

(1903) 2 K. a 756; 72 L. j.K. B. 933 ; 52 W. IL 181; 
201.L R. lO:b9L.T. 429- 
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MCkm, to that cKh ttuM bar anr tow or eiq>em atnady tncurrad and 
cannot recover back anj payment in advance”. It la, tberaforc, dkw 
dmt the EngUth Common law rule hat been adopted In India; that behtf 
ao, the plaintiff wat not entitled under the law to recover the money 
paid u advance freight by him. 

17 Quantum meniU ;-The pUlatift alleged that the defendant 
executed two contracts under Act 1 of 1903. binding himaelf to work 
with a hundred coolies In the Mango Range Estate of the plalntlfls and 
received a consideration of Rs l.ZOO and further advances and way 
expenses of the coolies. The suit was for the recovery of the amount 
on the ground that the defendant failed to keep the required number of 
coolies in the estate. It te admitted that the contracts were Invalid as 
they were not executed in strict compliance with the rules under the 
Act. that on the authority of these dedsions^'^ and the decision 

in this case* applying the decision of the Privy Council • S. 65, Contract 
Act, requiring compensation to be paid, or restoration of advantage 
received, by a party under a contract, would apply to a contract void 
from its inception- The contention that the amount in question should 
be returned based on S. 65, Contract Act, seems to be unanswerable. 
The plaintiffs can thus claim recovery of Rs. 1,200 paid by them under 
the void contracts cither on the basis of quantum mcniii or on the 
principle of the restoration of benefit under a void contract. 

A plaintifl sued for wages for work done on the basts of an alleged 
contract but the contract was not proved, that the Court has no 

jurisdiction to grant relief on the prlndple of ^luantum meruit unless It 
has been asked for, alternativciy- This case* is a much stronger case, 
because the service there was admitted- It was held that the plea of 
quantum m 4 STuit not having been raised, it could not be granted : see also 
an Allahabad ruling* In this connection. 

1. Pjlaniiuami Goundar, v. Engiisfi and Scottish Co-operative Whoktaie 

Societies. Ud. A-1- R- 1933 Mad. 145 . 145 I C. 4P. 

2. Mathura Mohan Saha, v. Ram Kumar Saha, A. 1. R, 1916 Cal. 

136 :43 Cal. 790 ; 23 C* L. J, 26 : 20 C. W N. 370 : 35 !. C. 

305. 

3. Ehrahim MoUa, v. Commissioners {or ike Port, of Chittagong, A. I R, 

1927 Cal. 465 : 103 I- C. 2 : 54 Cal. 189. 

4. Tiruvarur, v. Kannuswami Piliui, A. I. R. 1930 Mad 600 ; ]27 I* C. 

120 ; 53 Mad. 352. 

5. Thongammol Aiyar, v. fCrishnan, A. 1. R- 1930 Mad. 132 : 124 L C- 

502 : 5 i Mad, 309. 

6. Hamoth Kicn«/ar, v. Indar Bahadur Singh. A. U R. 1922 P. C. 403 . 

71 1. C. 629 ; 50 I A. 69 : 45 AIL 179 : 26 O. C. 223 (P. C.) 

7. Sathiavel Pillai, v StMuami PiUai, AIR. 1933 Mad. 344 : 1933 

M. W. N. 126: 37 M. L W. 313 : 142 I C. 681 

B« Krishna Prosod Sinha, v- Pumendu Narain Sinha. 11 T. C. 820. 

9. Roopfi 6t Sons, v, Meonken Co, Ltd, A. I* R. 1930 All 

545 (549): 1930 A. L. J, 673 : 124 L C. 35 : 52 AU. 688. 
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Af to the qumlon of quantum memit, It doe« not atiie, bectuie the 
perries bavins entered into an express agreement under which the 
plalnriffii were to get thdr brokerage if they brought about a transaction 
on certain termsi there is no scope for the operation of the principle of 
quantum metuit. Ptaintift can only be entitled to receive their 
remunersrion in case of success, no matter what amount of labour and 
trouble they might be put to, and the fact remains that they have not 
done and completed what they were originally employed to do : See 
these Engitsh cases*"* in this connection. The claim of quantum meru^ 
can only arise upon a promise to be implied from a request by the 
defendant to the plaindflfs to perform services for him or from the 
acceptance of such services as pUintliB rendered so as to imply a promise 
to pay for the same* Neither of these altemstives has occurred here, u 
nothing was done hy the plaintiffs outside their agreement under which 
alone they were entitled to recover* ; See the case of BameU^ in support 
of the view. 

The Privy Council in this case* allowed interest from the date of 
suit until realisation in a case where a contractor entered into a contract 
with a railway Company to execute certain works at scheduled rates 
which were found insufficient and were abandoned by mutual consent 
but the works were continued and completed. Compensation was 
allowed to the contractor on a qumtum mefttit basis as in the present 
case. In view of the aforesaid pronouncement, the lower Court should 
not have allowed Interest prior to the date of suit for compensation for 
use and occupation of a house.* 

18. Lisnitadon :—It was not known In this Privy Council case"^ until 
the result of certain litigation was ascertained (to which the purchaser was 
not a party) whether the vendor had or had not title. It then appeared, 
as a result of that litigation, that the vendor had no title and the 
ludicial Committee In a suit claiming alternatively the return of the 
money paid by way of price held that limitation dated from the date 

1. Maicm, v. Oi/mn. Bart, (1863) 3 F. & F. 899. 

2f Houmd Houlder 9 Partners, Ltd, v. Manx Isles Steamship Co, (1923) 

IK.B. 110:92 L. |. K-B. 233 .128 L T. 347 : 38 T. L R, 

757 : 66 S. Jf. 682 : 28 Com. Cases 15. 

3. Utadhar Chatfabhuj, v. Maihutadas Gokutdas, A. L R. 1934 Bom. 

158 . >6 B. L. R. 119: 150 L C. 871 : 58 Bom. 583. 

4. Barnett, v. Isaacson^ (1888) 4 T. L. R- 645. 

St Bengal Nagpur Ry. Co, Lid.v. RautnH Ramil, A. 1. R. 1938 P«C. 

67 : 173 1. C. 15 : 65 LA. 66 :1. L, R. (1938) 2 Cal 72 : 
32S. L. R.374 (P.C.) 

6. Diitria Coundi* Watdhat v. Anna DmdaZfao Kmbi, A. 1. R. 1941 

Nag. 273 :1941 N. L J. 371 : 197 I C. 76. 

7. HomotK Ktiar, v. Indar Bahadur Singh, A. L R- 1922 P. C 403 t 

71 l.C. 629 ; 45 AIL 179 : 50 L A. 69]: 26 O. C 223 (P. C) 
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it ww known that dtle wa» defective, nor from the date the money wta 
paid. Bui that mode of approach faiU in consequence of the fotlowina 
decisions’'* of the Judicial Committee to the effect that when a transfer 
is void owing to a provision of law, so that a cause of action to reover 
the cofisideration under S. 65^ Contract \ct, arises, time nms, in the 
absence of special circumstances, from the date of the agreement In the 
present case, at the date of the agreement the parties thereto presumahlv 
knew the Mohammadan Law, knew that hi* mother was incapable of 
making an effective mortgage on behalf of het minor son and must be 
deemed in law to have known that they were advancing their money 
without any effective security. They accordingly should Viave sued 
within three years from the date of the advance. ® 

One of the defendants and the predecessor-in-interest of the other 
executed a deed of usufructuary mortgage in 1926 in favour of the 
predecesaor-in-interest of the plaintiff. This mortgage was intended to 
secure debt of R$. 9945-0 and the property mortgaged was an occupancy 
holding. The mortgagee was put in possession and remained in possession 
for many years. Ultimately the proprietor of the land ejected the 
so-called mortgagors and the so-called mortgagees under the provisions of 
S. I7l» Agra Tenancy Act. The latter then sued for recovery of Rs 99-15 0 
from the defendants. The question is whether a mortgagee under a 
void mortgage of occupancy plots, on being dispossessed by the landlord 
through the Court, can recover the amount advanced under S, 65, 
Contract Act, within three years of the date of dispossession. Held* that 
the suit was instituted in 1941 and is, therefore, barred by limitation 
The plaintiff could have no daim against the defendants from the mere 
fact of diiposscssion because they did not dispossess him. He could 
have no claim against them under the provisions of S. 68, T. I\ Act. 
because obviously there never was a valid mortgage- A mortgage oi 
occupancy tight is and was forbidden by law» and the agreement was 
therrfore void In its inception. In the present case it seems clear that 
the plaintiff could have no claim against the defendants except under the 
provisions of S. 65, Contract Act. The provisions of that section come 
into play when an agreement is discovered to he void or when a 
contract becomes void. In the present case there is no question of any 
contract having become void because there never was a contract. The 


question is when it was discovered that the agreement was void. 


In 


1. Anorida Mohan Ray, v. Gour Mahan Mullich, A. 1. R. 1923 P. t. 

189 : 74 I. C. 4W : 50 Cal. 929 : 50 I A- 239 (P. C.) 

1 Honirof GuflCa. v. Oehta Dm Mussoorie Electric Tramway Co, Ltd, 
A.LR. W33P-C.63; !42 I. C 7 ; 54 All 1067 : 60 I. A. 
13 (P. C.) 

3 Gtilam Husain, v. Mir Jakirali, A. U R. 1939 Nag. 27 ; 1938 N. L. J. 

409: 180 iC. 457* 

4 Sana l/Uoh, v, Jai Narayan Singh, A. I R. 1942 All 409; 1942 

A. l!T 390: 1942 A. W.R.aa 252 : 203 LC 428. 
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icoonUnec with the dedfton of the PrivT Council* *n agreement wfaldi 
la rakt In im toeepdon is ordtoatllf to be considered to havebefn 
dfsoovered to be void at the dme vrhen the parties entered into lu It has 
not been alleged in this case that any tpeciil drcumitanceB are in 
esristeiice from which it could be Inferred that the agreement was 
diKOvered to be void at some later date. The agreement was void under 
the provisions of the Agra Tenancy Act which was in force at the time 
when the parttei entered into the agreement. It Is an esublished principle 
of law that no person can plead ignorance of a Statute. The parties must 
therefore be deemed to have had information of the provisions of the 
Ststute In 1926 and consequently it must be assumed chat they knew chat 
the agreement was void when they entered into it* The result is that 
the cause of acdon arose at the time when the parties entered into the 
sgreemenc. There are only two elements which are necessary in order to 
finable a person to make a claim under the provisions of S.65, Contract 
Act* namely, (1) chat the agreement has been discovered to be void or 
that the contract has become void and (2) that the other party has 
received some sdvanuge under the agreement or contract. The advantage 
alleged In this case Is that the defendants or their predecessors^in^nterest 
obtained a sum of Rs 99«15^ from the plaintifis. That sum was paid at 
the time when the alleged deed of mortgage was executed. Consequently, 
the fact that the agreement was void and the fact that the defendants 
had received an advantage under the agreement were both In existence 
in 1926, te., 15 years before the suit was instituted. It has been urged 
chat the plaintiff could not claim the money so long as he was in 
possession of the property, it may be that he did not feel inclined to 
claim the money so long as he was in possession but the fact that he 
was in possession of the property would not hive prevented him from 
Instituting s suit to recover the sdvantsge received by the ocher party 
provided It was an advantage. It may be chat the Court, it such a suit was 
filed, might have put the plaintiff upon terms and refused to give him a 
decree uncU he had returned the property or it might have held chat the 
advantage was not so great as chat alleged by the plaintiff, but the fact 
remains that the cause of action of the plaintiff arose when the void 
agreement was entered into and when the money was paid to the 
defendants or their predecessort-ln^ncerest. No cause of acrion as 
against the defendants arose at the time when the plaintiff was elected by 
the proprietor of the land. 


66. The readsslon of a voidable contract may be 
communicated or revoked in the same manner, 
oftvUkbfeeoatnct. and Subject to the same rules, as apply to 
the communication or revocation of a propoaal. 


1. Annoda Mohan Roj, v. Gomt Mohan Muliich, A. I. R. 1913 p. C 

189 :74 I. C. 499 ! 50 CaL 929 : 50 L C. 239. 
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67. If any promiaee neglects or revises to aftnd the 
praouMc pronusor reas on able facilities for the 

g^wMtMoibk performance of his promise, the promisor it 
PMfotffiuice. excused by such neglect or refusal as to anv 

non^ietformance caused therdjy. 

flliuliaiion- 

A CQottictf with B to f qpiif B’t boiue. 

B fwglectt Of fcfuict to pobkt out lo A the piice* id vhicb bit boute reqmm repair. 

A it escoaed for the noo-petiforaiaiice of the cootnct if it it ciured by tucb ot 

fcBiMl. 


Synopiis. 

1. **Effecx of neglect of promisee to afiord promisor reasonable 
facilities for performance*'. 

1. ''Effect of neglect of promisee to afford promisor reasonable 
facilities for performance";— 1 he plaintiff firm purchased 30 cases of 
white shirting from the defendant firm. The present dispute relates 
to 15 cases out of the said 30 cases. On the llth July, JQl7, the 
defendants sent invoices and shlpnoent patterns of 10 cases to the 
plaintiffs. According to the terms of the contract between the parties, 
which was written on s form, the conditions of which corresponded to 
those of the form used by j. Khanna & Co, it was necessary for the 
purchaser to pay for the goods on or before the due date or to return 
the draft connected therewith, in order to be entitled to claim the 
insurance money In case the goods were lost* The ten cases in question 
containing piece^oods were sunk at sea and the defendants wrote a 
lettet on the 13th July 1917 to the plaintiffs informing them of this and 
asking them it they were willing to pay for the goods. They demanded 
a reply within three days. The plaintiffs replied to that letter the same 
day but at the time of making that reply they were undecided as to 
paying for the goods. After some further correspondence, they made up 
thdr mind to pay and sent Rs- 600 by a cheque on the 27th July 1917, 
but the defendants refused to accept it. because it had been sent after 
the time originally allowed to the plaintiffs to make the payment. 
Another conalgnmcnt of five casea met with a similar face. The 
invokes and shipment patterns were sent to the plaineiffi by the 
defendants on the 6th August, l9I7, and the fact of the goods having 
been lost was communicated to them on the lOth September, 19J7, but 
the defendants did not write to say chat the>' were ready to make any 
payment for the loat goods. Later on, the defeodamt admlceedly 
reaUmd certain sums from the insurance Company on account of the 
loat goods, which had been insured before beir« shipped. The trial 
Coutt hdd chat the pldmiffi had failed to comply with oooditton No. 6 
of dmiodcsatfoniiand were not entitled to the monoy and 
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thdr claim wu accordingly dismiaied* They appealed agatnat chtl 
decMon and thdt appeal waa accepted In part by the bwer appdlate 
Court. It held with regard to the iirtt lot of ten cases, that as die 
defendants had practfcally repudiated the terms of the contract aa 
regards the insurance, it was not necessary that any actual tender of 
money should have been made to them and that it was sufficient for the 
plaintiffs to show their readiness to pay the money. He. therefore, 
granted them a decree for Rs 921>i3.^, which were found to be due to 
them on account of the insurance money relating to the lot of ten cases 
With regard to the five cases, however, he held that “the plaintiffs made 
no attempt either to tender the money or communicate their readiness 
to tender it” and decided that the plslntiffs were not entitled to any 
relief as regards this second lot of goods. Held,' that the decision 
against the defendants, however, is based on the repudiation of the 
contract by them, and in view of that finding by the lower appellate 
Court, which is a finding of fact, and which cannot be disturbed in 
second appeal, the decision is held to be correct with regard to the lot 
of ten cases. So far aa the lot of five cases was concerned the plaintiffs 
did not show any readiness to pay the money and this b also a finding 
of fact. 

Defendants sold some hags of wheat to the plaintiffs and agreed 
to deliver the same at Bombay Railway Station in lune-July 19t9. 
Defendantt having failed to deliver the goods accordingly, plaintlffis sued 
for damages on the basis of the difference between the contract rate 
and the market rate prevailing in Bombay at the time fixed for delivery 
of the gocids. The defendanni admitted the contract as regards the 
delivery of the goods but pleaded that one of the conditions of the 
contract was that the plaintiffs were to secure the pfiority certificate 
which was necessary for transporr of goods by rail in those days, plaintiffs 
(ailed to procure the certificate In reasonable time, Held,* that plaintiffs 
being Ushle to procure the certificate, It must be held that they were 
bound to fiirnUh it within reasonable time to enable the defendants to 
perform their part of the contract and they having failed to procure, the 
defendants were absolved from their Ilabltlty for the performance of 
the contract. 

1. Ram Dayal, Sheo Prasad, v. Firm Ghomondi Lai, Norafn Dos, 
A. 1. R. 1923 Uh. 561 791. O 990. 

Z. Botanid Mca Oesd Dialy v. Uma Dot Hanstaf, 110 L C. 835: 
lOL LJ.211. 




CHAPTER V. 


Of certain Relations resesibling those created bt 

C«>NTRACT. 

'68. If a person, incapable of entering into a contract, or 
any one whom he i$ legally bound to 
w pwloo'’^ support, is supplied by anotlwr person with 
necessaries suited to nis condition in life, 
the person who has furnished such supplies is entitled to be 
reimbursed from the property of such incapable person. 

niiatratiOTis. 

(«) A supr>ii«» ^ JmiAttc, With ntxtisancsi liuiublc lo hh cut»Jitk)n irt Utc. Ail 

enticied w l>tr rciiiibarscd tr:>rn B's property. 

</;) A supplci the wile and children of B, a lunatic. wi;h luxcNsuiics suitable to thfir 
condition i;v life- A is fntidal to be reimbursed trom IV^ pfopt itv. 

AV/r; - Section 6 ^l has been amended in the Central Provinces hy the Central 
Provinces Court ol Wards (Amendment) Act* 1915 (1 oi 191 0 - 

Synopsis, 

i. Scope. 5. Rartfication by minor. 

L What arc ncceaaarics J b. Burden of pr^wfA 

3. Claim lor ncccaaaries. 

4. rayment of intercat on the 
money advanced tor the 
minor*s necessaries. 

Scope The plaintiff brought a suit for the price of certain artlclea 
supplied to A. lagirddT of A, whilst his estate was under me Court of 
Wards. It was not disputed in the Court below that an umbrella 
worth Rs. 2^.0 and cloth of the value of Rs. 26-12-0 were necessaries 
suited to the Jagirdar’s condition In life. Held,’ that the goods were 
supplied on the 27th March, 1915, and on subsequent dates. The 
Central Provinces Act, 1 of 1915, has amended section .11 of the Court 
of Wards Act, 1899. It has now been declared by the local Legislature 
tK»t the property of the ward will not be liable under S- hS of the 
Contract Act. A.s the case Is governed by Central Provinces 
Act. I of 1915, the platntltf s suU. so far as it Is based on S. 68 of the 
Contract Act, is no longer maintainable. As regards liability for 
drfnp supplied or delivered to a minor, it seems that it is exhausitively 

1, Thakut KemraJ Sha, v. Pannaial, A. L R. 1921 Nag- 105; 

17 N. UR. 20 : 62 1.0,569. 
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dealt with by S. 68, and S. 70 hai no application to a minor in reapect 
of fuch liability^ 

The share of T was attached, while he was separate from his mother 
and T bad minor sons but Ps mother and brother representing 
themselves to be owners and to be persons in possession of T*s share, 
mortgaged the share and with the mortgage money satisfied the decree 
against T’s csute. Heid,1 that S. 68 of the Contract Act has no application 
to the facts of this cate* As for the mortgage, it is found that the mortgagors 
never purported to act on behalf of the minor sons of T. Indeed they 
totally ignored the existence of these children and expected the mortgage 
as if they were the sole owners of the said property. The principle of 
this Privy Council ruling^ and of the case of this Court* applies to the 
facts of this case. The mortgage could not be enforced against either T’s 
share of the t>roperty or against hit descendants. 

2. What are necessaries ? ; —Even if the Court were to hold that 
S, 68, Contract Act, is applicable, the Court would be unable to sty 
that during the life time of tather money borrowed by a person incapable 
of entering Into a contract, to pay for the sraih of mother, is a necessary 
within the meaning of S. 68, Contract Act.^ 

The defendant did receive money from plaintiff for the purposes of 
discharging his marriage expenses, which constituted a necessity or legal 
debt suited to l\i« status and condition of life. Therefore, although 
defendant was a minor at the time he received the money from the 
plaintiff, nevertheless he is liable to have his property charged with 
the liability of reimbursing the plaintiff the money which the plaintiff 
advanced. There Is ample authority in support of this principle of law.* 
In this case* It has been held that the raising of money by a 
Brahmin wklow for the inarrUge of her daughter was a necessity within 
the meaning of S. 68, Contract Act. 

1. Ldiman, v. Kdika Prasad^ A. !• R. 1925 All. 213 ; 5 L. R. A. Civil 

729:81 I a 1041. 

2- Baiufant Smgh, v, Rockwell Clancy, 34 All. 296 : 39 I. A* 109 : 

(1912) M. W. N. 462 : 11 M- L T 344 : 9 A. L ]. 509 : 

15 C L :i. 475 : 16 C. W. M. 577 : 23 M L. ]. 18 : 14 L C 629 

14 Bom. LR. 422 iP.CJ. 

3. Nondan Prasad, v, Abdul Aziz, A 1. R- 1923 All- 581 ; 74 1. C- 

367 : 45 All 497 ; 21 A, L. J. 372 : 4 L R. A* Civ. 227. 

4. Ciopinadi BKagot, v. Lakshrmnafoin Singh. A* 1. R< 1917 Cal 485 : 

32 I. C. 937, 

5. Poikok Kali Charan Ram, v. Kam Deni Rom, A* I R* 1917 Pat. 

332 ; 42 L C. 693 : 2 P. U J- 627. 

6. Vaikunuim Ammangat, v. KoUiptron Ayyangor, 26 Mad. 497* 
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Ii may be conceded^ “to use the language of Mr. Justice Piggott In this 
case’ dted by Mr. Justice Jackson, ’‘that by general principles of Hindu 
Law the minor lay under an obligation to provide out of the family 
property the funds necessary for performing the marriage ceremonies of his 
sister in a manner suitable to the social position of the family and it 
pecuniary resources**. This statemenr of law at once attracts the application 
of S. 68 of the Indian Contract Act. Provision made in the present case 
for the marriage would undoubtedly rank on the authority of the above 
ruling as a necessary within the meaning of the section. It is also dear 
on the same authority, that the minor deftmdanc was “legally bound” 
to make the provision. It was further held In the present case that 
providing for the marriage of sisters is cert linly not what ts ordinarily 
understood by the phrase “siippiying an infant with necessaries suited 
to his condition In life*’. * 

It cannot be said that balls can never be considered necessaries. There 
is no law laying down such an absolute proposition. The question in each 
case will have to be decided with regard to the evidence let in by the 
parties on the question * 

The propeTty of the minors was threatened to be attacheii and there 
was Imminent danger of the same being sold tor satisfaction of revenue 
and the defendant, realiring the ditficultics rhe minors were In, advanced 
the money which was applied to avert the hunger with which they were 
faced, field/ that the terms of S. 6S are clearly applicable. The word 
“necessaries’' in S. o8 certainly Includes money urgently needed for the 
requirement of minors and cannot be restricted to what is necessary for 
elementary rcqvarements of the minors such as food and clothing. 

The term ‘’necessaries’* is not confined to goods. It can include other 
things such as good teaching and instruction whereby the minor may 
profit himself afterwards, and also money to enable him to obtain these 
necessaries- For example, the term ha.s been held to include costs incurred 
in defending a suit to save the minor’s property (see the case of Wcukini)* 
and to defend him in a criminal prosecution, (see the case of .Sham)/ so 

1. Nandon Prasad^ v. Ajudhia Pras 42 d, 3 ? All- 3Z5 : S L C» 413 : 

7 A. L. J- 236. 

2. Joi Indra Bahadur Singh, v. Mt Dilraj Kuat, A- 1* R* 1921 Oudh* 

14 : 8 O- L. J. 94 ; 61 J. C. 278. 

3. Stmivosa PiBoi, v, Bedasubramani Odajat, A. I- R* 1926 Mad* 

592 : 1926 M. W. N. 294; 94 I- C. 5H. 

4. Mahmoad All. v. Chinki Shah, A. I R. 1930 AlL 128 t 1930 A. LJ. 

347 : 123 L C. 827 ; 52 AIL 38L 

5. WocJtifu. V. Dhiifioo Baboo, (1887) 7 Cul 140: 8 C. U R. 433. 

d* Shorn Chofon Mol, v. C. Debya Singh, (1894J 21 CaL 872 . 




m2 


vmhr fiM HBesit4«iii ? 


[OuV 


tbo r««onftble mardage expenaea of a titter Uee the cate of 
or other ocvparcenert (see the case of SunJerbiOi),* and such religlout 
ceremcmlei as the minor would have to perform if he had been an adult 
(lec the cate of Ranmobiajtji).* As regards the law, reasonable marriafe 
ejcpenset of a minor have been upheld in the following two cases*^'*. 
Although there It the following obetervadon of Foulton, ] * 
In Ronmabifigft^, ‘'Doubtlett^ we have to determine what are necessariet 
according to Hindu ideas, and a pilgrimage may be looked upon at 
beneficial. But we think we should be extending the meaning of the term 
necettariet* very much beyond the meaning that has hitherto been 
aaaigned to the word if we were to sanction as a binding charges on the 
defendant a debt contracted for a pilgrimage not undertaken In 
discharge of any urgent spiritual duty, which it was obligatory on him to 
perform”, this Court would not allow the amount spent by the 
guardian of a Hindu minor to celebrate Divati festival after borrowing It 
aa it was not necessary because it can be celebrated in quite a modest 
way without expending much money. There are no ceremonies In 
connexion with the festival that the minors would have been bound to 
perform if they had been adults at such cost.* 

Advancing of funds to a male Hindu minor for meeting his own 
marriage expenses is not supplying him with necessaries suited to hh 
condition in life within the meaning of S. 63, Contract Act. and a person 
advancing such funds is not entitled to be reimbursed from the property 
of such t minor. Marriage under Hindu Law is no doubt a sacrament 
and a holy union, but there Is no Hindu law text which enjoins the 
marriage of a Hindu male brforc the age of majority. The case of Hindu 
females is different. The marriage of a daughter or a sister born In a 
Hindu family ought to be performed before she attains the age of puberty 
according to Hindu law texts, and if it be not performed, those whose 
duty It is to perform It, vU., mother, father or brother, go the infernal 
region. See Yama 22 and Z.L In such a case, if funds are supplied to a 
minor owing ancestral property, the person who supplies may be able 
to get himself reimbursed from the estate of the minor, but the Court 
cannot be persuaded to apply the provisions of S. 68, Contract Act, 
when funds arc supplied to a male minor for the marriage of the 
minor himself. Sec the observations In the following rulings 
The case of Salashco'** refers to Mikunii’^ and Bose, ]., stated 

1. Nandan Pnuad, v, Afudhyu Prasad, (19i0) 32 All 325 : 5 I. C 

413 :7 A. L. J, 236<E B.) 

2. Sundorbai, v. Shivnaroyon, (1908) 32 Bom. 81 :9 Bom. L R. 1366. 

3« RanmaUngji, v. Vadilal Vakhatehandt 20 Bom. 61 (73). 

4 . Mukwndi, V. Sarabsukk. 6 AIL 417 : 1884 A W. N. 144. 

5. Jiiggessur Streat, v. Niidmbur Biswas' (1865) 3 W. R« 217. 

6. SoSuKeo v« Firm Hiralal RamgapaL A. I. R. 1938 Nag. 65 : 

175 L C 149. 
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in gesnerat terms that ^'retsontble marriage expenaea of a rnfaiof 
have been upheld In Mokundi’s case^ and in this case* also. Of 
course, they are necessaries. But this view cannot be concurred. 
Mokundi^s case’^ relied on, only baldly states that under the 
peculiarities of the Hindu law, the marriage of a minor may be perhapa 
a legitimate cause for the alienation of the property by his guardian. 
This is hardly a statement which cackles the point. There is a Patna 
case* in which funds were supplied tor the marriage of the brother of 
a minor owing anc^tral property, and it was held that the funds could 
be recovered from the estate under S, 68, Contract Act, though the 
amount was advanced realty as an earnest money for a contract of sale. 
This was dissented from In a Madras case^ on the ground that money 
ptk) as earnest money could not fall under S. 63. Contract Act. Puduik 
Kali Charan*t case* is based on this Madras case* which was a cate 
where funds were advanced for a daughter's marriage to a Brahman 
widow and were held recoverable by such a widow from the estate of 
her husband In the bands of her husband's brother under S. 69, Contract 
Act. It did not lay down that if funds are advanced for a brother's 
marriage or the marriage of a minor himself, the case would be covered by 
S. 68. This shows that Pathak Kali Charan's case^ was wrongly decided. 
The following cases do not apply to the facts of the present case —The 
Bombay case* lays down chat one who cannot lead the life of a celibate 
ought to get himself marrled» otherwise he is a (joiita, but no text is 
cited enjoining marriage even before the age of majority. This was also 
a case of an alienation for legal necessity. It may be necessary for the 
manager of a joint Hindu family to get co-parceners in the family married 
out of the funds of the family even by alienating family property, but to 
say that even tbe marriage of a minor co-parccncr is one of the necessaries 
of life is stating the law very widely. CKx'indrvarkar |,. adverts to this 
but sums up by saying that though the Shasrraf discourages early marriage 
they do not prohibit It and that usage has sanctioned such marriages. 
This view cannot be accepted when even the law of the land makes 
It an offence to get a minor male married. This Allahabad 

caae^ follows Si 4 iulrul>ai*s case^ and was a case of second 

1. MakuiuU, V. Sarabsukh, 6 All. 417 ; 1884 A. W. N. 144. 

2. Juggrssur Sircar, v. Nilambaf Biswas. ^ W. R. 217. 

3. Pathak Kali Charan, v. Rom Deni Ram, A. L R. 1917 Pat. 332 : 

42 I C. 963 : 2 Pac L. J. 627. 

4. Roghunothan, v. Revuthakanni, A. I. R. 1938 Mad, 765 : 182 1. C 

654; 1. L R, (1938) Mad. 928: (193S) 2 M. L. J. 277- 

5. Vaiktsfitom Ammanagau v. KaUipiram Ayyangat, 26 Mod. 497 : 13 

M. L J. 25. 

6. Siindavato, v. Shivnatayana, 32 Bom. 81 ; 9 Bom. L, R. 1366. 

7. Bhofmisfii, V. Jokhu Ram Upadhsa, 32 All. 575 : 61. C. 465 : 7 

A, L. J- 667. 
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mAiriige of a major male member of the family for which family property 
WM alienated^ and it was held to be a legal necessity in the pecuhat 
ctrcumiCances of that case* This Full Bench Madras case* was also a case of 
alienation of family property for the marriage of a major male, and it was 
held that the alienation was justified. These arc all cases of alienation and 
the alienation of the minor’s property was sought to be justified. Bose ]. in 
SodoiHeo'i cate* has pointed out the distinction between cases of alienation 
juttiAed by legal necessity and cases of supply for necessaries. It is not 
permltiibleco confuse the two kinds of cases. Moreover the view taken in 
these Isvery much shaken by thisCalcutta decision* where It was laiddown. 
differing from Smdafabai*$ case/ (and presumably similar cases), that a 
marriage of a minor male is not a legal necessity justifying his guardian to 
alienate hii propeHy. Rnmjai AgarwaUa^s case* refers to Manu, Chap. IX, 
verte94/Let a man oi 30 years marry an agreeablegirl or a man of 58 years 
aglrl of 8years;one marrying earlier deviates from his duty". If the personal 
law of the Hindu no where lays down that the marriage of a Hindu male 
before he attains the age of majority is a duty enjoined on such a person, 
and if marriage of a male before the age of majority is not approved of by 
social usage and the law of land (vit., the Child Marriage Restraint Act) 
it will be wrong to hold that a person supplying funds for such marriage 
of a minor male Hindu supplies the same for necessaries of life. It is 
the duty of Co urts to discourage breach of the laws of the land, but 
if Courts were to decree a claim of this nature under S. 68, Contract 
Act, it will be putting a premium on a breach of the law of restraint 
of child marriage. Cases decided before the Child Marriage Restraint 
Act ought not to be held as guides in deciding the cases of necessaries 
after the Act came Into force in British India. When the law of the 
land docs not permit a minor Hindu male to marry before the age of 
18 and on the contrary holds him guilty If he was to contract a 
maniage before the age of 18, and when his personal law does not cast 
a duty on him to get himself married before the age of 18, it is difficult 
to understand how such a marriage can be regarded as one of the 
necessaries of life suitable to his status in life. Though Courts have 
widened the definition of the term "necessaries" within the meaning 
of S. 68, Contract Act, It will be traveaty of justice to include in the 
term a marriage which is prohibited by law and thus not permitted 
by social usage. Therefore, the sum of Rs 200 advanced by the plaintiffs 
to defendant, though advanced and spent for his own marriage, cannot 

1. Gopalakrishna Rap*, v. Venlmmnarasa A. I. R 19l4Mad. 432 : 

17 I. C. 308 : 37 Mad. 273 ; 23 M. L J. 288 (F. B.) 
t Sodoshco, V. Hifdlol Rorngopal* A. 1. R. 1938 Nag. 65 : 175 1. C. 149. 
1, Rgmkij Agdswaild, v. Ckond Mondol, L L. R. (1937) 2 CaL 764 •* 65 
C. L. ]. 557 : 41 C W. N. 1176- 

4* Smdarabai, v. SKkmafayama, 32 Bom. 81: 9 Bom- L. R. 1366. 



be rec»ecred by die platndfli from the mtnor'i ettace under S. 6B. 
Contract Act 

Section 6S, Contract Act* dealt with necetsarict and It is perhaps a 
little difficult at first t^ht to see why the marriage of a young man should 
be considered a ’necessary' within the meaning of that section. But there 
is an authority of a Bench of the Patna High Court* which has applied 
S. 68 CO very similar circumstances.* 

3. Claim for necessaries The plaintiff* an attorney of this 
Court* seelcs to recover a certain amount with interest, on 
account of certain costs incurred by him for defending a suit 
for the present defendant, who was* and still is, an infant under 
age. that the plaintiff contends that these costa are 

‘'necessaries” within the meaning of S. 68. The defendant contends 
on the authority of this case^ and an another imrcported case* decided 
on the 8th June, 1880 that rhese costa, although they have been 
properly incurred in defending in action which ought to have been 
defended* are, nevertheless, not recoverable. In the first case* it was 
held, that there was no contract by or on bcha*f of the infants and the 
reasons arc given why an infant Is not permitted to enter into this 
particular contract* but must act vicariously under the established rules 
of Court. These rules are now embodied In the C. P. Code, Act X of 
1877, and the Contract Act* S, 11* does not allows an Infant to enter into 
any contract. In the second case* it appears that the guardian was also 
a party to the suit, and that the infant's estate was in his hands. The 
notes of the judgment are very short, and it was held that the decree 
should be against the guardian, and that he could recoup himself out of 
the infant's estate. The infant in the present case comes within the 
description of a person incapable of entering into a contraa* and the 
question is, whether the work done for him by the plaintiff comes under 
the head of “necessaries’*. It has been decided In this case*^ that 
payment made to avoid arrest i$ a necessary. In the case of Broum* 
a suit to protect the person from violence was considered 

1. Tikki Lai Jaiihu Teli, v. Kamakhandt A, 1. R. 1940 Nag. 327 : 1940 

N. L. I. 358 : 1 L R. 1940 Nag. 632. 

2. Pathak Kali Charan Ram, v, Ram Deni Ram, A. I, R. 1917 Pat 

332 : 42 L C. 963: 2 Pat. L. J. 627. 

3. T. Sufidaram PUlai, v, KandoHuami PiUai, A. I. R. 1941 Mad. 387 

1941-1 M- L. J, 140 : 53 M. L, W. 89: 1941 M. W. N, 182. 

4. Wotfcini, V, Dfismnoo Baboo. (1881) 7 Cal. 140.8 C. L. R. 433. 

5. Rfldhawgirtb Bose« v* SuioaproMono Ghose, 2 Ind. Jur. N. S. 269. 

6. Denofioth Bose, v* Ruggofamdial Sng/i* Unreported. 

7* CaUviSt V* Brook, S R & N. 700. 

8. Bfown, V, Acfcfoyd» 5 E 6 l B. 819. 



In die feme wgy necemfy^ In the cste of WSsm^ k 
wi» contended, thet Brown* went om htt os the Uws allowed to drff 
direction; but it waf considered by the Barons of the Exchequer, who 
were unanimous, that where a wife had been deserted by her husband, 
who had deprived her of her property, and when she had failed to her 
endeavours co persuade him to return to her, and had instituted 
proceedings for the restitution of coniugal rights, the costs of all 
reasonahle proceedings Incurred to this manner were necessaries,. 
Including the expenses of caking counsel's opinion upon the construction 
of a settlement and expenses incurred by her co protect the husband's 
property from a distraint* If an Infant is liable for necessary food and 
raiment suitable to his condition in life, on the ground that they are 
necessaries, it would be strangely anomalous if the law were to hold 
that proceedings taken to preserve him from complete ruin and 
destitution must be taken at the risk and expense of chose persons 
who act for his benefit, and who may or may not, recover the money 
so spent, as the infant, on coming of age, may chance to aoprovc of or 
repudiate the arrangements, and be witling or unwilling to re-pay 
them. The case of Wood* is aufiiciant authority for the proposition 
that the costs of a proper suit or defence of a suit in which property 
is involved are recoverable from the infant's estate, and as the costs 
appear to have been taxed and to be reasonable in the present instance, 
the plaintiff is entitled to succeed. ^ 

The liberty of the minor was in jeopardy. There was a charge of 
dacoiCy impending over him in the Criminal Courts, and In order to 
defend him and to save him from punishment and incarceration in jail 
it was necessary to raise funds for legal advice and assistance. Pleaders 
were employed to defend him, and the money borrowed under the bond 
was paid to them as remuneration. In these circumstances, it may 
fairly and reasonably be said that the money was borrowed forr 
necessaries within tiic meaning of S. 68 and that the minor is accordingly 
liable on the contract. As an authority for this view reference 
may be made to the case of Watkins* in which it was held that a minor 
is liable for costs incurred in successfully defending a suit In which his 
property was in jeopardy, and such costs are recoverable from him as 
if they were necessaries. Whether the principle which underlies that 
decision can be supported in its entirety, it is not necessary to discuss 
in this case, it is sufficient to say that the liberty of the minor being 
at acsJke, the money should be taken to have been borrowed for 
necessaries. * 

1. Wilson, V* fold, L. R. 5 Exch. 63. 

2. Brown, V. Ackroyd, 5 E. Sl 819, 

3. Wood. V. Ford, L FL 3 Exch 63. 

4« Watktns, v. Dhuntioo Baboo, (1881) 7 Cal. 140 : 8 C. L R. 433« 

iL Shorn Charon Mok v, Chowdhury DJbja Singh Pakraj^ (1894) 
Z1C«L872. 
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No doubt cbeire H ai^orky for die view tliat piipmeoti or 
oonnoctedl with legal matters In which infants are concerned would* fat 
certain drcumitances, come under the head of necessaries^ In the 
caae of Qarke^ it was considered that monev* advanced to an infant to 
procure him Ithcration from arrest for the price of necessaries or In 
execution of a decree for a debt for which the infant had made himself 
liaMe, would come under that head. In this case* also a similar 
view was taken at to rent paid In order to savi the estate of a minor 
from the costs of an ejectmenr In the case of Hdf>s* U was held that 
solicitors* costs, with reference to the preparation ot a marrisa^ settlement 
bv the intended husband of an infant (who had no property of her own 
to settle) under which proper provision was made for her benefit* 
were costs in rrspoct of necessaries suitable to her estate and condition. 
The following two cases'*'^ are also in point. But turnlnR to the present 
case it is evidenr, from the facts that the defence was L|ulte untrue. 
Nevertheless whate\'er was properly disbursed by the guardian ad 
bcetn ovit of the money received from the appellant* in defending the 
suit might be allowable if it was alleged and proved that they were 
reasonable grounds for putting forward Siu'h a defence, though it proved 
unsuccessful * Compare the case of Brmvn.* 

Thu a suit to recover money advanced to a minor member of 
A Hindu joint family to provide for the marriage of his sUter. Held,* 
that reference to the notes on the section 68 in Cunningham fit 
Shephardb Indian Contract Act. 9th Eilition. at pages 219 and 220 
contains uuoration from an FnglUh case* where it U laid down that r— 
"Things necessary are those without w’hich an individual cannot 
reasonably exist In the first place, food, raiment, lodging and the like. 
Again—instruction in art or trade, or ^mteilectual* moral and 
religious information may be a necessary also. Again, as man lives In 
society, the assistance and attendance of others may be necessary to his 
well being. Hence attendance may be the subject of an infant's contract. 
The classes being established, the subject matter and extent of the 

|. Clarke, v. Leslie, 5 Esp. 28. 

2. Ex parte M'Key, I Ball, fit B. 405. 

3. Hel|w, V. Clayton. 54 L. ]. C, P. I. 

4. Watkins, v. DHunno Baboo, 7 Cal. 140. 

5. Sham Charon MoL v. Choadhry Dehya Singh Pohiai, 21 Cal. 872. 

6. Venkata Vijaya (^kipalaraju, v. Timmayya Pantuiu, (1899) 2 2 Mad. 

314. 

7. Brown, V. Ackroyd, 25 T- }. Q. B. 1*^3, 

8. Nondon Prasad, v, Aindhia Prasad (19)0) 52 Alt. 525 : 7 A* U JL 

236 i 5 I. C 413. 

9. ChopDle, V. Cooper, (1844) 13 M. fir W. 252. 
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contrmct miy v»rv tccordlng to the and condition <rf the infant 

hlmtelf. But in all thete casei, it must, first, be made out that the 

class itself is one in which the thinRs furnished are essential to the 
existence and reasonable advantage and comfort of the infant contractor-* 
contracts for charitable astistance to others, chough highiv to be praised, 
cannot be allowed to be binding because they do not relate to his own 
personal ^'advantage*'. The essential difficulty of the present case lies 
In the application of the principle of law based upon English decisions 
to the widely different conditions of Indian society. Nor can the principle 
itself be considered altogether apart from those proyisions of Hindu law 
which bear upon the devolution of properrv In a Hindu joint family 
and the duties and liabilities of the members of such family inter se. 
In ail the English cases one essential element in the transaction Is chat 
there should be a certain urgency about the minor's need* It is not 
enough that he should benefit by the advance made to him, or that the 
expenditure should be for purposes entirely proper and reasonable ; it 
must be for some purpose the accomplishment of which could not 
well be poft(>oned wltViOut Irremetllable detriment to the minor himself 
or to some person whom he was legally lx>und to support. 1 he same 
principle underlies those Indian cases, as, for instance, the case of 
m which money advanced to meet legal expease* where the Ulwty or 
estate of the minor was in jeopardy has been held to be recoverable. 
It Is also held that under section 63 if a person incapable of entering 
Into a contract or any one whom he is legally bound 10 support, is 
auppUeJ by any other person with necessaries suited to his condition 
in life, the person who has famished such supplies i» entitled to be 
relmburswl from the property of such Incapable person. The term 
“necessaries” is comprehensive and Is not confined to necessaries for 
the person the infant him’^clf, but may extend to necessary things 
provivled for other members of his family in the case of Sham 
Chaian Kiai^ it was held that money supplied to a minor ro provide for 
his dcfctK-e in criminal proceedings pending against him on a charge of 
dacoiry and used by him for that parpt>se. must he taken ro have been 
advanced tor necess^iriea within the meaning ot Section 6S of the Indian 
CAmtraci Act* Moreover, it was observed that "the llbtTfv of the minor 
being at stake wc chink the money should be taken to have been borrowed 
(or necessaries. In the case of Chtfp;»lc* it was held that an infant widow 
was bound by her contract tor the furnishing of the funeral of her 
husband who had left no assm, \lierion B, m his judgment In that 
case uuotcvi the following words of Lord Bacon;—**If a man under the 
years of 21 contract for the nursing of his lawful child, thi* contract is 
good aivl shall not be avoided by infancy and no more than if he had 

U Sham Charufi Mol, w CkouHlliury Delrya, 21 Cal, 872. 

2, Chapplt, V. CotiKT. :iS44) 13 \4, dT. W. 252. 
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cootmcted for hit own ftilmticits or <rductck>n.'* Lord Bacon treated 
a coticraa for ncceataries to an infant s wtfe and lawfo} children as 
an iilastrarion of the maxim |»e7$ona covyuncu «iei|iitpaTaiMv mirfeiie 
pfopno: Alderton. B, in his judgment painc^s out chat demit Christian 
burial was a part o: a man's own rights and might be classed as a 
personal advantage and rcasonablv necessary to him, and then he 
draws the conclusion that if this be so, the decent Christian burial of 
a man^s wife and lawful children who arc persona con/itnctoe with him. 
Is also a personal advantage and reasonably necessary to him and the 
rule of law applies that he may make a binding contract for It^ 
According to Lord Bacon ‘‘the Law hath so much respect for nature 
and conjuctlon of blood that in divers cases it compares and matches 
nearness of blood with consideration of profit and Interest and in some 
cases allows of it more strongly/* The same principle is recognised by 
Hindu Law. A marked feature of the law governing the joint Hindu 
family is the respect and consideration shown to female members of 
the family. The head of the family is bound to supply maintenance 
and marriage expenses for the daughters of the family, and money 
advanced to him for such an object may reasonably be regarded as 
money supplied for necessrles within the meaning of Section 68, 

Thcft' can he no rarifiration of a void transaction, void owing to the 
promisor possessing no contractual capacity at the time : vide a previous 
case* ot this Court In theptosent case defendant and his mother were 
not without necessaries for their support, and the Court is not satisfied 
that they coiii i not have lived within their Income if they have tried, 
hven if some of the articles purchased with the money advanced by the 
money-lender were necessaries, the responsibility would rest on him 
when a bond is so drawn as to render the estate of the minor in law 
liable for the debt “ 1 his was also the view in this case * 

A minor in order to secure funds to meet his marriage expenses, 
entered into an agreement tor the sale of certain immoveable property. 
Held,^ that the minor was btiund to repay the amount reedved and 
that the minor's proi>eTty was liable for such amounts. 

The general rule is that a minor is Incapable of entering into a 
contract and iliat such a contract is absolutdy void and unenforceable. 

1. Romasami Parui‘a Thaiavar, v. Anthappa ChetUar, 16 M. L J. 422. 

2. A. R. Krishnan CKctty, v. VelWcluimi TfitMan, A. L R. 1914 Mad. 

648: 3? Mad. 38: 21 M. L. L 1077 : 10 M. L. T. 385 i 12 I C. 
568: (1911) 2 M. W. N. 461, 

3. Bhau'ol SoKu, v. BaijnatK Peitob Narain SingK, 35 CtL 320. 

12 C. W. N. 256- 

4. Pttiiuik Kali Chatan Ratri* v. Ram Deni Ram, A. I. R, 1917 Pat. 

332 :2 P. L. J. 627 : 42 L C 963. 
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It ctimot b« «»en made vtUJ by confirnuition or rattficatton oo Hh 
•ttabilnK maiortry, wide the cue of Mohori Biber. ’ S. 68 of the Contract 
Act la an exception to the above rule at»d the minor’s estate it liable 
for the necessaries supplied to him. tven thou|[6r moneys borrowed by 
a minor for the necessary costs of the suit or criminal proceedings have 
been held to be necessaries still the amount borrowed by him for 
paying his father’s decreul debts for the recovery of which nothing has 
been dotie cannot be called neceaaaries urtder S. 68 of the Contract Act* 

A decree for a repayment of a loan taken by the natural guardian of 
a minor during hit mlnoritv, for purposes which can be considered to be 
necessary within the meaning of S. 68 of the Contract Act. can be 
enforced against his property.* 

The minor is not liable at all on the contract made by his mother, 
but he is liable for any sum of money spent on procuring necessaries 
for him under S. 68 of the Indian Contract Act.* 

Section 68 of the Indian Contract Act is not excluded by the terms of 
the Court of Wards Act, (Ss. 15, 16(2), 24. 25 and 27 of the Punjab 
Court of Wards Act) and though the suit was based on a contract yet it 
could be maintained In the alternative os a suit for necessaries supplied 
within the terms of S. 68 because the minor purchased cloth from the 
Hrm, although he was a ward under the Court of Wards, it is quite 
clear that this Calcutta case* does not lay down that It will be incumbent 
on the plaintiff-reapondent In such a suit to prove that the supplies were 
neceaury, and that for this purpose It to incumbent in the sense of 
prudent or desirable for the plaintiff to make enquiries before supplying. 
Moreover, it does not lay down that the plaintifi who had made no 
cfKtuiriea cannot, as a matter of fact, proceed to prove that the goods 
were necessary. An interest cannot be allowed u damages for the supply 
of necessary gooda for which special provision to made In the Contract 
A«* 

The Calcutta High Coiirt'^ delivered the followittg pronouncement : 
"It la established law that a guardian cannot bind his ward’s estate except 

1. Mohori Bihee, v. Dharmodas, 30 Cal. 539 : 30 I. A. 114 : 7 C, W.R 

441 » 5 ^m. L. R. 421. 

I, NiOumth, V. Chondfobhan, .A. 1. R. 1922 Nag. 247 : 18 N. L R. 

119 *. 64 I. C. 851. 

3. Jodhi Sngh. v. Chhatu Mahto, A. I. R. 1926 Pat. 399 : 95 I. C 

548 : 7 P. L. T. 732, 

4. Yadowo, V. ChanduJas, A. 1. R. 1927 Nag. 196 ; 1011. C. 255. 

5. JaraomuU Matwari, v. Moiuideo Prasad Sahu, 36 Cal. 768 : 1 L C 

724 13 C. W. N. 643. 

6| Umriso Singh, v. Firm Banarsi OapDip Chand, A. 1. R. 1927 1 

414 ; lOl L C. 702. 

Bkowsi Sdhtt, V, Baffncuh Pratob Naram Sfngh, 35 CaL 320 : 

12 C W. N. 256. 
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hf a dbcutnam purportUii to bind it: see thii dse^ In support of the rkw 
and the point to decide is whether the two bonds of the present suit 
purport to bind the estate of the minor- In neither of these two bonds 
it is distinctly stated or are words used from which k could be possible 
to drtw only the one inference that the debts were incurred for the 
benefit of the estate of the minor. It is merely stated that the executrix 
was personally under the necessity of borrowing the money. The promise 
to repay the money in each bond Is a personal promise and there is 
nothing in cither of the bonds to indicate that In ihe event of her 
failure, the estate of the minor would be liable or that by the bond ahe 
purported to bind the minor’s estate’*. Now» in the present case a person 
borrows money in his personal capacity and not as guardian of a minor 
mere statement in the bond Itself that the amount was borrowed to meet 
certain necessary expenses on behalf of the minor will neither bind the 
minor not will it prove that the sum w»as actually spent in defraying the 
costs of necessaries purchased for the benefit of the minor. * 

There is no provision in the Mohammadan Law, after consulting certain 
Text Books on it, viz., Amir All’s Mohammadan l^w, Vol. 2, p, 468 ; 
Abdur Rahiman’s Institutes of Musalraan Law, p. Ill, Art. 202 ; Hedaya, 
\'oL 1, p. 397; Baillie’s Digest of Mohammadan Law, pp. 447 448, 
allowing the plaintifi—the wife—unconditionally to pledge her Hanafi 
husband’s credit to secure money for maintenance where the husband 
deserted the plaintiff, his wife. * 

After referring to the following decisions'*-'* it is held that it has been 
found that defendant 2 borrowed for purposes binding on the minor's 
estate and that she bad no other funds available to serve those purposes. 
Following this Full Bench ruling* the creditor is entitled to be subrogated 
to the right of the guardian, and to have direct recourse against the 
minor’s estate. From another point of view' the same result is arrived 
at. The money borrowed, having been advanced for necessary purposes, 
can be treated as money advanced for necessaries within the meaning 

1. MaHarand Runmol Singyi, v. Wadi Lai Vakhatchand, 20 Bom, 6J. 

2. Hira Singh, v. Sunder Singh, A. I. R. 1930 Oudh. 299 : 7 O. W. N. 

481; 126 I C 509. 

3. Mundy Miithar Sahib, v. Bijan Bi, A. I. R. 1930 Mad. 234 : 

121 1. C. 846. 

4. Venkdia Jaionnacha Roo Garu (Maharia Rmt) v. VenkataJeumara 

Surya Rao Bahadur Zaminaar Guru, A. I. R. 7931 Mad. 140 . 

135LC. 17 : 54 Mad, 163. 

5. Ramakfiihiia Rtddioff v. Ka$wasi Chidambara Swamigal A. L R, 

1928 Mad. 407 . 108 1. C. 282. 

6. v. hgannodhan, A. I. R. 1919 Mad. 641 ; 42 Mad. 

185 * 49 I. C. 872 ; 25 M. L T. 23:9 M. L. W. 229: 
36 M. L J. 29 :1919 M. W. N. 148 (F. B.) 
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of & 6S, Contract Act, tnd^ as such, recoverable by direct recoutte to 
the minor's c^ate. No doubt, the debtor here is the guardian and not 
the minor himself, but as Sir John Wallis pointed out in the case of 
'"when a guardian himself borrows money for the 
necessities of the minor in such circumstances as to give him a rbd^t to 
refmbursement from the minor's estate, his creditor may, in a proper 
case, be subrogated to hit rb^".* 

Money spent on the obsequies of the father of the minor cannot 
be deemed to be necessaries supplied to the minor within the meaning 
of 68, Contract Act, arui as such sn acknowledgment by the mother 
as the guardian, of a debt borrowed for the above purpose is not binding 
on the minor.* 

Section 68 refm to s person who supplies a minor with 
neceasaries suited to his condition in life. This, however, does not 
show that s guardian can execute a valid mortgage of the ward's 
properdet. It does not seem that it can be held as neccaaary In the 
Ihtereats of jusdee, equity and good conscience to hold that the minor's 
estate must be bound. The plaindffs had a perfectly good way of getdng 
a valid mortgage over the minors' property. They had only got to 
direct M to apply to the ( ourt to be made giisidian of the estate of 
her chlldren'^qulte « simple matter nor entailing an expression ad 
ualoftm court-fee and when they were In a position ro direct M to get 
the consent of the Court to execute the mortgage. People who choose 
to take encumbrances over the property of minon executed by people 
who have no legal right to bind the propetty mortgaged merely get what 
they deserve if they lose their money. ^ 

Following the Full Bench decision* it can be held that money 
borrowed for the marriage of the minor’s sister constitutes a "necessary*' 
wUhin the meaning of S. 68 and is, therefore, recoverable from the 
minor's estate • 

I he plalndd sued to recover money in respect of goods advanced to 
defendant 1. a minor, including a sum of Rt, 63 lent to effect necessary 

1. RamofogoriM, v. Jagannadhan, A. 1. R. 1919 Mad, 641 : 42 Mad. 

m : 49 I. C. 872 t 25 M, L. T. 23 ; 9 M. L W. 229: 36 M.L.J. 

29; 1919 M, W, N. 148 (F. Bj 

2, MeenoksKl Swndamm Checty, v. Ronga Aywmfar. A. L R. 1932 

Mad. 696: 35 M. L W, 397: 139 I. C. 383. 

3. BccKu Singh, v. Baldeo Prasad, A. I R« 1933 Oudh* 132: 

10 O. W. N, 188 : 145 L C. 180. 

4, Maung Thin Moimg, v. Md Saw Shin, A. U R. 1933 Rang. 83: 

11 Rang. 193 ; 146 1. C. 922. 

5. Nitndan Prasad, v. Ajudhia Proiod, 32 All. 3ZS: 5 L C, 413 (F* B.) 

6, Shtiniwatrao, v. Baba Rom, A. I. R. 1933 Nag. 285: 16 N, L ]. 

58 ; 145 «I C 350. 
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reptlvi to th« minor’s bouse^ This mm is stld to have been lenc« as 
idtfntiff and the minor were living next door to teach other* Hctd,^ 
that tr cannot be disputed that the kema were ''necessaries** under S. 66, 
Contract Act, and the allegation that the cloth and cash advances were 
ftn the minor’s business as such were not necesttdes Is a wrong 
tnterpreatlon of the Court’s phraseologs in the judgment. It is clear 
that the reference to the minor’s business does not relate to the money 
lending business, but means for the minor’s use. There is undoubtedly 
evidence on which the Court Is entitled to hold that these goods were 
in fact supplied, and the plaintifi is consequently entitled to be 
reimbursed. The applicants, however, must succeed to the extent of 
their claim that no interest should have been allowed. Apart from 
the question that the claim, apart from the loan of Rs. 63, is in respect 
of money withheld for goods supplied, the claim does not arise out of s 
contract st all, but under the special provisions of S. 68* Contraa Aa. 
the plaintiff is entitled to reimbursement out of the minor’s estate and 
nothing more. As the petty sum of Rs. 63 was borrowed for neceaary 
purposes, this item would also fall within the same category. 

h is admitted that the plaintifi’s suits were for the recovery of the 
necessaries supplied to the defendant. So long as the estate of the 
defendant remained under the superintendence of the Court of Wards 
he was a person disqualified from contracting under the provisions ot 
S. 37, U» P. Court of Wards Act, and was not competent to contract. The 
relief which is contemplated urvder S 68, Contract Act, is not dependent 
on any contract but is quite independent of U The section does not 
create any personal liability, but, on the other hand, creates a statutory 
claim against the property of the person who is incapable of entering 
into a contract and has been aupplied with necessaries suited to hk 
condition in life* Two things arc necessary under S. 68, Contract Act, 
namely (1) that the person against whom the suit is brought is incapable 
of entering into a contract, and <2) another person (the plaintiff) has 
supplied him or any one whom he (the t>erson incapable or entering 
into a contract) is legally bound to support with necessaries suited to 
his condition in life. The only eficce of S. 37, U. P. Court of Wards 
Act. is to make a ward incapable of entering Into a contract and he is, 
therefore, a person who comes under the words “disqualified 
from contracting by any law to which he ia subject”, In S. ll, Contract 
Act. If the two aforesaid conditions which arc necessary for the 
appllcacion of S. 68, Contract Act are fulfilled a ward's property would 
be liable to rc'imburse the person who has furnished the neceisaries 
to him or to any person whom he is legally bound to support. S. 37, 
U. P. Court of Wards .Act, k, therefore, no bar to a el*i«** under S, 68, 

h Ramdiandfis, v. Hati, A. I. R. 1936 Nag. 12. 
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Concrftct Act. In die caieof Ummn' the tame view was taken. It waa 
held there tfiat: "'‘Section 68 it not excluded by the cermt of the Court 
irf Wards Act and, therefore, a tult baaed on a contract can be maintained 
in the alternative aa a «uic for necenarlet supplied within the cermt 
ofS. 

It It conceded that the suit could not be brought on foot of the 
promitiory note in view of the provisions of 37, Court of Wards Act* 
But the question is whether the ward was competent to assume 
Uabiliry In respect of cloth purchased from the plaintiff on credit, 
having regard to the provisions of cL (a) of S. 37, Court of Wards Act. 
The first part of this clause reads as follows; *‘A ward shall not be 
competent** (a) to transfer or create any charge on. or Interest in, any 
part of his property which Is under the superintendence of the Court 
of Wards, or to enter into any contract which may Involve him in 
pecuniary liability". It is contended that the minor was competent to 
purchase the cloth on credit In view of the provisions of S. 63, Contract 
Act. It has to be decided therefore whether the provisions of S. 37# 
Court of Wards Act. are governed by and subject to the provisions 
of S. 68, Contract Act. In the Allahabad case* it was held that S. 37, 
Court of wards Act, has to be read with Ss. II and 68, Contract Act, 
The only effect of S. 37 is to make a ward incapable of entering into 
a contract. Section 37 is no bar to a claim under S. 68. Contract Act, 
for the price of necessaries supplied to the ward when his estate was 
under the supperintendcnce of the Court of Wards, The Lahore case* 
was to the same effect. When a monthly allowance is granted to a 
ward by the Court of Wards the natural presumption is that the 
allowance is intended to cover all necessaries and that the ward should 
be able to pay for such necessaries in cash and should not be obliged 
to obtain them on credit. T hough the goods purchased by the ward 
on credit tn this case may be considered as necessaries up to a point, 
a shop-keeper who is fully acquainted with the circumstances, including 
the ctrcumsunce that the ward is dependent upon an allowance 
from the Court ot Wards, is not entitled to give him credit for an 
amount which is disproporrlanatc to that allowaucc. The question 
is clearly a very important one, for the control ot the Court of Wards 
would be frustrated in a large measure if a ward were able to order 
goods, which, though of the character of neceasaries, were 
disproportionate in amount to his allowance, and the Court ot Wards 
had nevetthelcas to meet the bill. It is clear that the result might be 
impose an additional and unforseen burden on the estate which the 

1. Umtoo Singh, v. Firm Bunafsi Da»*Oip Chand, .A. I. R- 1927 Lah, 

414: lOl 1. C. 702. 

2, Vtihwa Noth <}umn<i, v. Shiam Krishna, 1936 A. W. R, 9241 

1936 All U K. 989; 166 L C. 47 ; A. L R, 1936 AIL 819 ; 

1936 A. L }. lUa 
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Coutt of Wardi might find embarratting. In these drcdmtunctt 
infutfloe will bedone to the Court of Wards if this decree Is allowed 
to stand and that no injustice will be done to the plaintiS by setting 
It aside. The plaintiff took the rUk with his eyes open, knowing fully 
the faco, and it i$ clearly desirable chat such action should be 
discouraged.' 

Reference was made in the Allahabad case* to the dire spiritual 
penalties incurred by a father who did not marry his daughter before she 
attained the age of pubitty and therefore to the urgent necessity of 
getting a girl married before she attained chat age. Aichough in the 
Nagpur case* advances for the marriage of a Hindu male minor would 
not be neccssarVi that Is not the view generally held by the High Courts 
in India. The Patna High Court^ dealt with a claim under S« 6$* 
Contract Act connected with the marriage of a Hindu male minor* and 
it was held that it was necessary. So did the Madras High Court,* In 
another Madras case* it is said that according to the Muhammadan 
practice and tradition, a girl was expected to be married as soon after 
she attained puberty as possible. Ici the present case*^ there is no doubt 
that the Courts below were right in holding that marriage was a necessity 
for a Muslim minor girl that would come within the purview of S. 6^, 
Contract Act. As on account of the plaintifTs advancing the money 
the girl has been able to make a very good marriage with a wclhtt>-do 
young man, It cannot be said that an expenditure of Rs. 3*000 is at alt 
excessive and the plaintiffs arc entitled to recover the same from the 
parents of the girl* 

Lush on Husband and Wife. p. 334, Bdn, 4, states that the term 
'‘necessaries’' is amblgvious bearing different meanings according as to 
whether it is used as to goods supplied w'hcre the spouses arc living 

1. Deputy (^‘oinmiisfoner* Bcirabunki* v. L Madan GQpal, A. L R. 1943 

Oudh, I’9 194Z O. W. N. 56^ : 204 I. C. 3S: 18 Luck. 318 : 

1942 A. W. IL C. C. 343. 

2. Nandan Prasad, v, Ajudhia Pfosad, 32 All. 325 : 5 1. C. 413- 

i TikiUU, V. Kamakhand, 1. L R. 1940 Nag. 632 A. 1. R. 1940 Nag. 
327 : 193 I. C 178. 

4. KalicHatan Ram, v, Ram Devi Ram, 2 Pat. L. ). 627 : A. 1. R. 1917 

Pat. 332 : 42 I. C 963. 

3. Annamalai, v. MiitiiuswomL 1. L. ii. 1939 Mad. 891; A. I. R- 

1939 Mad. 538 : 189 L C. 364. 

6. MokoUin Tharaganar, v. Salnambu Ammal, L L R. 1941 Mad. 

760: A. 1. R. 1941 Mad. 582 : i98 1. C. 870. 

7. Rahima BM, v. A fC. Shetfuddin, A. 1. R. 1947 Mad. 15$ : 

59 M- L, W. 592 : 1946-2 M. L. J. 305 : 1946 ML W. N. 673. 


F-161 




1276 


OAiM fo» mam^^m 


( Ch^V 


•pan or living txftgnher. Hut he poioti out that there are certain 
*Vccesiarie8'" which are "necesaarioi’* In all caaea and says that a wife 
living with her husband has a right to assume his assent to her concracta 
Cor the purposes of obtaining medical advke> and adds as a husband 
is bound by law to provide the wife, with what is necessary to keep 
her in health, it would seem that If she has not the means she could 
obtain it even tnspice of his dissent**. In England at Common Law 
originally the cfl^cct of coverture was the incapacity of a married woman 
to enter into contract and any contract of married woman was altogether 
void against her husband. That strict common law doctrine was 
modified by exceptions In order to carry out the requirements of social 
life. One of such exceptions was chat a married woman was enabled 
to enter into a contract as the agent ot her husband and as such 
agent she could bind him. The Married Womens* Property Act 
of 1S82 and 189) made no changes in so far as the contract 
which the wife was entitled to make as agent on behalf of her 
husband, and the general principles which tormcrly applied to this 
class of concracta arc still applicable; sec Lush on Husband and Wife. 
Edn. 4, p« 298. A wife living with her husband In an ordinary way is 
entitled to pledge his credit for such necessaries as proctiring medical 
advice 5 See Lush, p. 299. In Defienham'it was held that an implied 
agency to buy necessaries is presumed when a,person dealing with a wife 
and seeking to charge her husband proves that the wife 1$ living with her 
husband and managing the household affairs. The question whether a 
wife has authority to pledge her husband's credit is to be treated as one 
of fact, upon the circumstances of each particular case whatever may be 
the presumption arising from any particular state of circumstances (sec 
ihtd p. 31). In India the capacity ot a woman to contract is nor affected 
by her marriage either undt-r the Hindu or the Mahomedan Law. There 
is no oisablUry attached ro a Hindu female, married or unmarried, to 
preclude her from entering into a contract either on the ground of sex or 
coverture. In terms of S. 187, Contract Act. an Indian woman, when she 
enters into a contract with the consent or authority of her husband, is 
treated as his agent and her act is made binding on her husband; and in 
certain circumstances the law’ emt5ow*»rs her. even without his authority, 
to bind her husband by her contracts on the ground of neemiry to pledge 
her husband's credit : see the cases of Pusi,* Kanshi Rom.* andGomutiu.^ 

1. Dchmkam, v. Mellor, U880) o A. C. 24 : SO L. J, Q. B. 1S5 : 

43 L. T. 673 :29 W. R. 141. 

2. Ptat, V. Mahadeo Proiod, 3 All. 122. 

3. KonsKi Ram, v.Ntshett Shedman, A. I. R. 1929 Lab. 18 ; 116 L C, 

618 . 

4. tjomotKl, V. Aim Ammai, A. 1. R. 193) Mad. 686 : 56 Mad. 964 ; 

146 I. C 4^^. 
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Otherwiie * mMrfed woman cannot bind her hutband wItKovit hit 
aurhorify but the may b« liable on her concract to the extent oi her 
iffidhon property see the case of NaffiufeHiii tihuiiai.* The person who 
deab with a married woman must plead and prov'c in what capacity she 
purported to enter into contract with hini as an astern for her iiusbanJ 
or as a principal on her own account. The piaintitl has to state clearly 
whether the suit was against the wife as the a^jent ot her husband or as 
the principal. The plaintiff's remedy is alternative and cannot be made 
available against both the spouses : see Morel BrothersIn the present 
esse the plaintiff contracted with the wife a?t a principal acting on her 
own account and not as an agent of her husbend Indeed S. 68, deals 
with the supply of necessaries but that is in respect of a person incapable 
of entering into a contract or ‘‘any one whoiu he is legally bound to 
support*’, i* e , the dependent of a person incompetent to contract. In 
the present case the husband was not Incompetent to contract and S. 68 
is inapplicable to hirn As to S 70, it must be observed that this section 
cannot be availed of by a person who relies on an express contract as 
the plaintiff alleged to have entered into with the wtfc in this case. The 
husband never entered into the picture when the plaintiff settled the 
term^! with her. Mor h there anything to show how the husband 
received any benefit, it Is only actual l>cnefit which will furnish a 
ground of action. If the wile had been cured of her ailment completely, 
perhaps that drcumsfancc might be material; but there is no evidence 
on the point. The husband cannot be held liable,* 

4, Payment of inrermt on the money advanced for the minor's 
nccesiaries;—It was conceded that the money which was advanced for 
the expenses of the partnership suit w'ould come within the section 68, 
Contract Act, provided the money was properly expended for the 
purposes of the suit But it was contended that the creditor veas 
entitled to, was the recovery oi the amounts w'hich had been properly 
expended without interest. The English law and the Indian law with 
regard to contracts by minors are not the same and hence the p(.>sition 
is to be considered in the light of the Contract Act, rather than in the 
light ot English cases. While by reaSi>n of S. M of the Contract Act# a 
minor is incapable of contracting, S. 68 allows a person who has supplied 
a minor with necessaries to reimburse himself from the minor's property. 
It is contended that reimbursement must include the payment of 
interest, as otherwise a person who lends money to a minor and is not 

1. Nathuhhai BhaiUtt, v. JavKer Rai;i, I Bom. 121. 

2. Morel BioiKeff 9 Co, Ltd, v, Earl of Westmorland^ (IW4) 1W4 

A, C. li : 7^ L ). K. B.93: 89 L T. 702 i 52 W. R. 353. 

3. Kanhayolai Bisofutoyaf Bfiiw^purluir, v. 'Indarchandfi Hamirmol/i 

Sisodifl. A, 1. R. 1947 Nag. 84 : 1946 N. U T 551 : 227 1. C. 
58. 



(Cli.v 


Jt78 MTMvrr or ti it iM tr on mt momit AtwArntD. 


rcfNild (or tn •ppredable period of rime tuffen Ion. He could. It b mid, 
only be relmbuned If he were repekt the principal together with the 
•mount he would have received if he had uae of the money. S. 32, 
TrnMt Act, wm here referred to. That section allows a trustee to 
reimburse himself out of the trust property all moneys expended by him 
(n*«» alia for the suppott of the beneficiary. The section expressly 
provides that where he has paid the expenses out of his own pocket, he 
has a first charge upon the trust property for such expetwes and Interest. 
The three cases^'* in which Interest had been allowed in respect of 
claims failing within S, Contract Act hut in none of these cases, 
however, was the question of the right to interest raised. It was 
granted appamrtly as a matter of courae. The question whether the 
word 'Veimburse” stiould he given the meaning is one of some difficulty, 
but in order to decide whether the creditor is entitled to 
interest, it is not necessary to decide this particular question. 
Under the drcumarances lie is entitled to interest on the ground that 
Interest would be allowed by a Court of equity, The proviso contained 
In the Interest Act leaves it open to the Court to allow interest in any 
case in which Interest would be allowed by a Court of equity .• See the 
case of B. N. Ry. Co .^ in support of the view. That a Court of equity 
would allow inteteat In a case like the present one is to be gathered from 
this deciiion.* There a minor executed a deed to secure the repayment 
of moneys advanced to him for necessBiles. When he came of age the 
lender sued to enforce his security Jesseli M. R. held chat he was not 
entitled to do so, but that he was entitled to have an account (1) for all 
moneys advanced to the minor before he attained majority and expettded 
hy him on neceassrtes or In paying debts incurred for necessaries ; (2) for 
an Inquiry whether any such sums had been repaid, and (3^ for an order 
for repayment of the amounts found due with interest at 4 p. c. That 
case is analogous to the present case and therefore, it is held that the 
creditor is entitled to recover moneys advanced by him for the purpose 
of the litigation with Interest, hut at a fair rate. A fair rate would be 
the Court rate which is six per cent per annum,* 

1. Phalram, V. Afyub Kluin, A. I. R. 1927 All. 55: 98 I. C 657- 

49 AIL 52 : 24 A. L. ;. 895. 

2. Srindih, V. Jdgdnndlh, A. I. R. 1930 All. 292: 126 1. C. 230- 

52 All. 391. 


3. Wdikini, v. Dhunno Baboo, 7 Cal. 140 :8 C. L R. 433. 

4. B. N, Ry Co. Ltd, v. Ruuong Rom^. A. I. R. 1938 P. C. 67 : 

173 I. C. 15: 65 1, A. 66 : L L. R. (1938) 2 Cat 72.32 S. L. R. 
374 (P. C.J 

5. Mosiin, v. Oote, (1876) 4 Ch. D. 428 : 46 1.. 1. Ch. 84 ■ 36 L T 

357 : 25 W. R. 406. wr .joi.. 

6. R. V. Rqjanitlwia Chtaur, v. ShaH Shaidi Mahboob Sahib, A. I R. 

1940 Mad. 106; 1919 M. W. N. 798 ; 50 W. 323 • 

1. L R. 1940 Mad. 27: 1901. C. 101. ' ’ 
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5. Btrtfirttf"** bf nifior t—An Klminlftntor «i d)c ttmt of « 

peifon li in no mtoc the guerdbin of the minor hein of 
the If be eelli their propertr it their gutrdtan, the sale would 

be altogether void, and S. 68, Contract Aa, could not make auch 
rale good. And the sale being void. It co\ild not be ratified bv the minor,* 

6. BofdeQ of proof :—^The minor war bound in respect of loans 
supplied to him for necessaries. These loans bind the minor at all 
times and do not fall within the category of contracts which are voidable. 
As Trevelyan points out at p. 198 on his work on Minority and as the 
Privy Council observes in the case oflmumbandi* that even In the case 
of a Mohamadan minor the mother has power to contract such loans 
for the minor although the mother is not the guardian. Consequently, 
all that has to be seen in this case is whether the money was advanced 
for necessaries. Ordinarily, of courae, the burden of proving this would 
lie on the creditor. But here the minor after attaining majority and after 
having the accounts fully explained to him executed the promissory note 
in suit, thereby undertaking the full rcaponslbiUty for these debts. Now 
a man does not undertake liability for debts which do not bind him. 
Consequently, if can be assumed in case of person of full age that when 
he elects to assume responsibility for such debts, it must be because he 
has satisfied himself that he was liable for them. I herefore, the 
burden in such o esse would shift to him to show that in spite of his 
action and in spite of the ordinary presumption, he was mlsriken or 
there was some other reason for his doing .so.* 

There was no evidence upon which the plaintiff could find that the 
moneys advanced for necessaries It was never even pleaded by the 
plaintiff that this was so. He would have had to show not only that 
the moneys were to be expended on goods suitable to the condition in 
life of the infant but also that they were suitable to her actual 
requirements at the time of sale and deUvery . seethe case of Nosh. “ 
It has been rightly contended that as any one who supplied necessaries 
tt» an Infant is in the position of a legal creditor, so any one who advances 
money to an Infant for the purpose of procuring neceasartea is entitled 
to smnd in the position of a legal crelltor : see the case of Lewis,* but 
in this case there is no evidence that these moneys were ever advanced 
for such a purpose. Moreover, there is no difficulty in holding that, 

^ A. I. B. 1919 L, B. 53 ; 50 I. C. 324 ; 

9 L. E R. 186 : 12 Bur. L. T. 27. 

2. Imambtmli, v. Mut$addi. A. 1. R. 1918 P. C. 11 : 47 1. C. 513 : 

451. A. 73 s 45 Cal. 878 (P C.) 

3 Karim Khan Moiitab Khan, v. /oikaron GadaJmal Morwodi’, L L. R. 

1937 Nag. 458 . A. I. R. 1937 Nag. 390; 170 I. C. 543. 

4. NosK. V. Inman, (1906) 2 K. E 1: 77 L }. K. E 626 . 98 L. T. 

658 : 24T. L.R. 401: 52 a J. 335. 
a Lnvia, v. Allcyne. (1688) 4T. L R. 560. 
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wkhin diiis provkkfm of S. 68, Contrtcf Aa* money which wm used for 
the imrpose of purchssinf necesssry srHclei w«t Itself • necemry^ But 
tt k clesr thsti when a creditor desires to make use of the provisions of 
this section, the burden is upon him of proving that the articles supplied, 
or the advance made, to the minor were necessaries, and in this case, this 
was not pleaded nor was any attempt made to prove it at the trial.' 

in the cate of neceMartes supplied to an infant, the onus of proof 
lies on the creditor, as is explained in the case of Nash.* He has to show 
first that goods or the money which represents them arc suitable to the 
condition in life of the infant and ‘^secondly that they arc suitable to his 
actual requirements at the time; or in other words» that the infant has 
not gota supply from other sources*'.* This second proposition is also to be 
found in these English cases^'*. 

69. A person who is interested in the payment of money 

which another is bound by law to pay, and 

dueby lnpsy< ^vho therefore pays it, is entitled to be 

fMot of vlucb be It i r t 

imMuted. reimbursed by the other. 

lUustfotion. 

B holds In Bengal, on e lease granted by A, the The revonue payable by A 

to the Goternmeae being in arfear. ho land it ads'crtitcd for talc by the Gevemment. 
Uisder the revcAue bar, the conaeiiuoocie of such sale will be the annulment of BV lease. 
B, lo prevent (he sale and the cimscquent annuhiirnt of his own tease, pays to the 
(kivemcnenc the turn due from A. A is bound to make good to B the amount so paid. 

S>no|3isi5. 

1. Scope of S. 69. 6- ^Interested in the payment*’ 

2. Scope of Si. 69 & 70- under the provisions of the 

3- Scope of the section & ’’bound section & “lawfully” under the 

to restore” under the provisions provisions of S. 70. 
of S. 70. 7. “Bound by law to pay”. 

Cases falling under the provi- 8. "Entitled to be reimbursed”, 
slons of the section and S. 70 9. Effect of voluntary payment 
are cognisable under the pro* 10. Suit for contribution, 
visions of S. 6 of the Small 11. The section is not restricted to 
Cause Court Act. personal liability. 

5* ’^Interested in the payment of 12. Limitation, 
money”. 

1. Daw Nyun, v, Momif Nyi Pu. A. 1. R. 19J8 Rang. 359 : 178 I. C. 

680. ' 

2. NofH, V. Znmon, f 1908> 2 K. B. 1 : 77 L }. K. B. 626 : 96 L T. 

658: ?4 T. L R. 401 : 52 S. J. 335. 

3. S 4 MiasKeo v. Rrm Hirolal Rorngopol. A. 1. R. 1938 Nag. 65 : 

175 I. C. 149. 

4. Batnes. v, Toy«* (1884) 13 Q. R D, 410: 53 L. J, Q, R 567 ; 

51 L. T. 292 : 33 W. R. 15 : 48 J. P. 664. 

5. /ahntumt, v. Marks, (1887) l9Q.Ra 509: 57 LJ,Q.R6 j 

35 W. R, 806, ^ V 
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1. 'oopc ofd. 09. :**The fdafaiciff cook wtoofful poftcitkin of 
the properrr of hii deceased brother* which by right was the inheritaoce of 
the deferkUnt, who ultimately established her tide and obtained 
poitefsion While the plaintiff held poasetslon he collected rents and 
paid the Government revenue on the property. The defendant recovered 
the rents from the tenants, and the plaintiff was obliged to refund the 
same, and he now sues defendant to recover the sum he paid on 
account of revenue. Held,' that the claim does not fall within the 
provitlont of Ss, 69 and 70* The plaintiff was In wrongful possession 
of the defendant's property, and paid the revenue for his own benefit 
and on his own account, and the fact that he has been a loser by 
his wrongful aett or that the defendant has been benefited by the 
payment he made, will give him no right of suit against her. This case* 
is very similar and supports the aforesaid view. 

Mo suit will lie on the facts of the present case under section (fi* 
That section only applies when one person pays money which another 
is hound to pay. Payment in law means payment to another person; 
and here Government has not paid the sum In question to any one, 
but has retained it all along, merely transferring it from one pocket 
to another. Further as Government is alleged to have paid the 
assessment to avert the risk of the land being sold for arrears of revenue, 
and such a sale could only take place under the orders of Government' 
lliere is doubt if Government had any such interest in paying the 
assessment on behalf of the mulgar as to come within S. 69 of the 
Contract Act • 

The appellant plaintiff has been able to establish no such relttionship 
existing between him and the defendants as would justify the payment of 
the money which he now seeks to recover. It has been found by the 
Court below that the assignment made to him of the mortgagee rights 
of the defendants was fictitious and collusive, and consequently the 
iudgment'Creditors of the assignor, had a right to sell those morcme<^ 
rights in execution of their decree. Section 69 or section 70 docs not 
help the appellant. As regards section 69 a party who makes a payment 
on behalf of another, before he can recover the amount so paid must 
•how chat he had an interest in making the payment. The Privy Council 
in dealing with the rights of parties making payments observed in this 
case* i—“It is not In every case in which a man has benefited by the 

L Binda Kuar, v. Bhonda Das, (1885) 7 .All. 660: 5 A. W. N. 

(1885) 176* 

Z, Ttiuk Chand, v. SoMdamini Dosf* 4 Cal. 566. 

3. Sccrecon State /or India in CounaU, v. Fernandes, (1907) 30 
MadL 375 : 17 M. L. J, 337 ; 2 kl L T. 320. 

4« Ham Juhid Sifigh, v. Bssamaae LaU Sahoo, (1875) L R. 2 L A. lit 
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money of tnocher that an obligatkm to repay that money ariacs. The 
queatlon la not to be determined by nice conaiderationa of what may be 
fair and proper accordina to the highest morality. To support such a 
•utt there must be an obiigacion express or implied to repay. It is well 
settled that there Is no such obligation in the case oi voluntary payment by 
A of B*s debt"". In the case of ChedUal^ it was held that by the use of the 
word 'lawfully*' in section 7i\ the Legislature had in contemplation casea 
In which a person held such a relation to another as either directly to 
create, or such as would iusrify the inference that by some act done for 
another person, the person so doing the act was entitled to look for 
compensation to the person for whom It was done. In the said 
Allahabad case' it was also observed “If the plalntiSs » mere 
volunteera chose to put their hands into their pockets and to pay a sum 
of money, not for the defendants but for themselves, that was their own 
took out, and they cannot claim now the benefit of section 70." 
Therefore, the payments made by the appellant was a purely voluntary 
payment, and possibly was made, with some sinister object.^ 

Tlif plaintifi rests his case on section 70, so it has to be seen whether 
it falls within the provisions of the section. The determination of this 
question must largely depend on the findings of fact. It has been found 
by the Court below that the plaintiff in making the two deposits did not 
intend to do so gratuitously, and that the defendants enjoy the benefit 
thereof. And seeing that the plaintiff in making those deposits acted 
with the approval of the Court, what he did was done lawfully The 
conditions ot the section arc thus satisfied, ( he terms of section 70 arc 
unquestionably wide, bur applied with discretion they enable the Courts 
to do substantial justice In cases where it would be difficult to impute 
to the persons concerned relations actually created by contract. It is. 
however, especially incumbent on final Courts of fact to be guarded and 
circumspect in their concKisiorvs and not to countenance acts or payments 
that are really officious. In this connection the caution enjoined in a 
Madras case® should be borne in mind. It was further held that the 
present case does not come within the purview of section 70. Under 
the law the cosharers tenants were not only jointly, but also severally, 
liable for the rent of the tenure. When, therefore, plaintiff made the 
deposit in (.'ourc. he did so in discharge of his own iiablity for 
rent, and TK>r in satbfaccion of a debt due by another. In apportioning 
llabitity between c\>obligeca in a suit for contribution, which is eminently 
an equitable suit, regard must be had more to the real nature 

1, CHedI Lof, V. Bhdgwdin O^i. il All 234, 

2. }anki Pvoiad Singh, v. Baideo Proud, ( 1908)30 AIL 167: 1908 

A. W. N. M : 5 A. L. I 163, 

Vadugo Vifaya vJo|Kiiaroru, v, ftfnmayya PoniHlis, 22 Mad. 314, 
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of the debt, thin to the decree founded on k. But ipirt from this, ind 
notwtehftandlng the appircnt fipenenUty of the Imnfpiige of section 70 it 
feemt reisonahle to presume that ft was not the intention of the 
Leieislicure that this section should be invoked where relief might be 
obtained under any other seaion of the Act, for instance^ sections 68, 
69, 70. 72, 146 and 222 (in cues ot' implied agency). Nor it wu the 
intencion of the Legislature by this section to abrogate the wclhcstabllshed 
and almost elementary rule of law that *‘it is not In every case in which a 
man hu benefited by the money of another chat an obligation to repay 
that money arises": See the following cases^'* in support of the view. 
A too liberal construction of the section would render th? enactment 
contained in section 69 almost a sarplusage, and the qualifying words 
"who is interested in the payment of the money*’ entirely nugatory. The 
particular rule embodied In section 69 would, on such hypothesis, be 
included in the more general. The dictum of this Court in the cue of 
Smith'* that this section includes the payment of money by another, is in 
coniilcc wicK that of the Madras High Court ^ and is based upon a much 
too narrow interpretation of chc words of section 6^. has not Including 
a case where a person who is bound to pay a certain sum of money ia 
benefited by its payment by another. The words of the section are 
comprehensive enough to include such a case.* 

A pwtni was put up to sale in execution ot a decree agatnac 
some of the paimdan. The tenure was first put up for sale 
siibicct to incumbrances hut, as the bids were too low, it was advertised 
for sale free of incumbrances. IJpon this, the plaintiff, a one^anna 
sharer in a durosaf iafuh under the potnl. being under a bonafide 
apprehension chat his interest was in danger, paid the decretal amount 
and prevented the s.il<: of the puTni. He then sued the judgment^debtors 
for the amount paid by him. Held.® that this case*^ is, no doubt, an 
authority for the proposition that a person, who made a payment to 
•ave a sale, would not get the benefit of S. 69, unless hU own interest 
would actually affected by the sale. There is an important element in 

1. Ram Tuhui Singh, v. Biutwat tail Sahoo, 2 L A. HI : 25 W. R. 

.505. 

2. Rtialxm Steamship Cn, v. London A.wuranc<r, (19(X}) A. C. 6 (12). 

3. Smiifi, V. Dincwnih Mookerjee, \Z Cal. 213,217. 

4. Damodara Mudaliaf, v, Secreiaty of far Indiu, 18 Mad. 88,92. 

5. Suchani Ghosol, v. Baiaram Maydano, 11910) 58 Cal. 1 . 6 LC^ 810 ; 

14 C. W. N. 945 ; 12 C, L. J. *566. 

6. Khettfa Naih Rej, V. Mahomed Uzir Mutaear, A. L R* 1914 CaL 

373 : 19 C. L. J. 525 : 2I 1. C 102. 

7. Raia Baikunta Nath Dey Bahadur, v. Udoy Chand MaUi, 2 C« L J. 

311. 
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thin cute which differentiaIt from that It if found not only that 
plaintiff did in fact think that his intcreat waa in jeopardy, but that the 
tenure waa Arac put up for aale auhject to Incumbrancea, and then as the 
bids were too low, it was advertlsei for sale free of incumbrances, and 
U was only then that plaintiff made the deposit. Whether the Court 
was risfht or not fn advertfsinit the tenure for sale free of incumbrances 
was a matter into which the plaintiff could hardly be expected to inquire. 
He would be quite justified in presuming that the Court’s order was a 
proper one and that if the amount were not paid, his interest would 
pass, in the circumstances, it may be said without question chat he was 
interested In the payment. S. 70 also applies. It was found that the 
payment was not made gratuitouslv and that the patnidar enjoyed the 
benefit of It. And in the words of Icnkins, C, J., in this case* “teeing 
that in making the deposit he acted with the approval of the C'ourt* what 
he did was done lawfully'^ It was held further that in these 
circumstances, the plaintiffs had an interest in making the payment 
within the meaning of S. 69, Contract Act. There can also be no doubt 
that the defendants were bound by law to pay the money. S. 6^ is not 
only fully applicable but S. 70 also governs the case. There are clear 
findings of the fact to the effect that the payment was not made 
gratuitously, and chat the defendants enjoyed the benefit thereof. 

A landlord is not entitled either under S. 69 or S. 70 to recover from 
his tenant the cost of sweepers aitd hhishtis employed under order 
of the Municipal Ftoard to keep the premises clean. I ’^oth the above 
sectionf do not apply. ’ 

The defendants along with the plaintiffs were liable to satisfy the 
judgment debt under a rent decrri* held by defendant 4. The decree 
was assigned to defendant ^ He was. under rertoin circiiinstances, 
entitled u> execute the dectec, and It ',\as not impossible that Jetendant 4 
might also he placed in a to execute it by re-assignincnt. 

Defendant ^ viid. as a matter of fact, take out cxecvjtion of the decree. 
Under compulsion c»t legal i>rv>cess. the plaintiffs have satisfied that 
decree. Mu'’ case is clearly covered bv , 70. Contract Act, and that 
defendants arv' liable to K‘ calird upon by the plaintiffs to contribute. 
1 he case is aUi> covered by ^ the plaintiffs were interested in the 

payment and were even bound hv ln\N to make it h by reason of 
that payment that the detiee holder, who w'ould otherwUe have 
proceeded with execution has !K>r cotorced the decree. The view 
is Supported by this decision* \vherc die earlier decisions will be 

1. Mafunuita «iHusni, v- Bhwhjn Niardana. 6 L C. 810 38 Cal. 1. 

i. Nabfw ChamitT Bose, v . Beffidri. A. L R. 1914 AIL 322; 
12 A. L. |. 911:26 1 C. 77. 

3. Ponkfioboff Chaudhutiint, v, Monffuil Sntik, A. 1. R. 1914 Cal. 338 i 

2tlC 207, 
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iourwi reviewed* W^hether ii. <>9 or 70 if appliedi it if clear that the 
ptaintitfs are entitled to succeed, 

OeJendant^* holding havint? been :idv't*rti;<sl iur sale In exeentiou of 
« rent decree against them, plaintlfi derwited the decree amount into 
Court umier S. 171 of the Bengal J enancy *\ct* alleging that he was 
mortgagee in respect of the property and was. rheiefore. interested in 
prevenring the sale. The detendanfs ohhvfetl that the alleged mortgage 
was a forgery and that plaintiff i rm 'interest' voidable on the sale', 
within the meaning of S. 171. i he Court, however, acceficed the 
payment as the plaintiff was a mortg.iiiee on the face ot his deed of 
morigagc, reserving to parties right to fight out the other cpjesrions in a 
separate suit The plaintiff then sued ot> his mortgage arui the suit was 
dismissed on the ground that the mortgage document was a concocted 
one. The present action Is for recovery of the money deposited in 
(hMjrt. field,* that the plaintiff wzs nor a person having an ‘interest 
vv>iiahlc the sale’ within the meaning of S. 171 of the Bengal 

Tenancy Act and should not hav^e been allowed to make the depv>sif. 
Then ir saU char the plaintiff comes within either S. 69 or 70 or 
perhai>s h-oth in order to come within S. ^ 9 , the plaintiff must show 
thiir he is a person who is interested ir^ the payment of the money which 
unotner was Kmnd to pay or if he is to couic within S- 70 he must be 
a perstui u^ho iawduUv paid for the detendant not intending to vio so 
grat'iifo;oly and that the defendant has enjoyed the benefit of such 
payment Having regard to the farts of the case, he does nor come 
within citJter, because the plaintiff v;h not interesred in the pavm<Mit 
within tnc meaning ot S, 69 nor was the payment ’lawfuT wlrhln the 
meaning of S. 70. 

i he plaintiff's father purchased certain property belonging to a 
oevsharer of defendants and rhe defendant’s property ia also included in 
the ixitla issued to the plaintiff. I he plaintiff paid assessmenr on the 
entire holding and brought this suit to recover rhe assessment due on the 
defendants’ property. Held,* that v) far as the personal liability of 
the defendants is concerned rhe plaintiff cannot claim to rnak^* the 
diffcndants so liable pcraonally unless he can take advantage of S. 69 
or S. 70 of the Contract Act. Though In this casc^ there was an 
inciination to hold that S. 70 might be extended to cases like the present, 

h RdjOfii Kama Ghose, v. Rama Nath Roy, A. 1. R. 1915 Cal. 310 ; 
19 a W. N. 458 - 27 L C 56 : 20 C. L. J. 200 

2, Panchkori Ghosk, v. Hari Das JoU, A. 1. R. 1916 CaL 497 ; 34 I. C. 

341 . 21 C W. N. 394 : 25 C. L. J. 325. 

3, Navama Piff* Aft^ A. !. R. 1916 Mad. 668 : 28 L C. 456. 

4, Gc^txtfhi Kfistna Ckendra Deo, v. Srinwasa ChaHis, A. 1. R. 1913 

Mad 95; 20 L C 445* 
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the trend of decklont hM Konc the other wey. See the cue of Raja of 
PltUi^am' Iti this connection. S.69 is clearly not applicable. 1 hesecaacs*'* 
decided merely that an tuignee of a portion of the amount of the 
Government Revenue, who has not proved that the Government intended . 
to assign alto their right to a charge on the larKls in respect of which 
that revenue was payable, was not inclined to dsun such a charge on 
those lands, They did not deal with the question whether if a person 
who owned one of tAvo lands on both of which the Government revenue 
was jointly mad.*^ a charge by Statute pays the whole revenue, he is or 
he is not entitled to claim contribution on the charge of the other land 
for the proportionate sum due by that land. 

It is now settled that the only person who is personally bound to pay 
the revenue to Government Is the registered holder, who Is called the 
defaulter In the Revenue Recovery Act, and that co-owners or 
coaharers who are not under any such obligation, though the 
Government revenue may be a charge on the lands in their holding. 
Sec this casc^ in this connection. Payment of the revenue by the plaintiff 
could not give him a larger or higher right than what the Government 
had. Sec Ohosc on Mortgage, p. J71. and Freeman on c^o-tenancy, 
pages 254 and i49. On this principle this Court has held in these two 
cases®'^ that a person who pays the w>hole revenue to the Government 
under circumstances similar to the present case, is not entitled to a 
personal decree against the co-owners or co-sharers who were not under 
a personal obligation to pay to the ( Government. The observations in 
this casc*^ were based on the assumption that all the co-owners or 
co^shirers were liable personally to pay to the Government. Nor S. 10 
of the Contract Act has any application to the present case. This case* 
has not been followed in Haja of Fittapuram^ in which all the previous 
case* were reviewed by Spencer, ]., and this case was followed in 

1. Raja of PUutpuram, v. Secteiary of State. A. 1. R. 1915 Mad. 428 : 
25 1. C. 783. 

2« fCastufi Gopaia Aiyangar« v. Anancharam Tfiivai i. 26 Mtd. 730. 

3. Second Appeal No. 22‘t5 of 1912. 

4. Sutwdmimia Chetty, v. Mahedingaswami Swan, 33 Mad! 41 : 3 I. C. 

624. 

5. Puiiuin{Mira9ii Ammoi Faruy^i, v. Mangaletswary PuUikaiuL Paktam 

Hj», 36 Mad. 493 : 15 I. C. 262. 

6. Nofdtn Pol, V. Appu, A. I. R. 1916 Mtd- 668 : 28 1. C. 456. 

7. Raiah of VittonocMm. v. Setmeherala SomescUiaramc, 26 Mad. 

686 . 

8. Gafapathi Krintu Chandra Deo Cm, v. STfniwita Chariit, A. L R. 

1915 Mad. 95 » 25 1. C. 783. 
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Nomm Poi’ by Sadasivi Aiyar, who was himtflf a party to the 
dtcisikon oi O'afapaihi Kfiitna Chendra Dta Oaru.^ Tnc cateof Yoi;amfcaP 
» also to the same efFect. Ic is clear that the person who is interested 
in the payment mentioned in S. 6** must be a person who as between 
hiniselt and the defendant was not bound to pay though the 
defendant may be under an obligation to pay a third party. See the 
following two cases^"* in this connection. Whether the basis 
ol S. 09 is the Common Law action of “money paid at the defendant's 
reguest*’ or the equitable doctrine of subrogation does not much 
matter as the plaintiff can In either case recover only from the 
person ultimately liable. (See the case ot Moule,* per Cockburn* C, J.» 
citing Leake ; Sheldon on Subrogation, p. 15, S. 11). In this case, if the 
plaintiff and the 1st defendant were the only two persons who had an 
interest in the property, and if the plaintiff had paid the whole of the 
Government revenue, he could not have recovered more than the share 
payable on account of the property in the hands of the defendant. Is 
the plaintiff also entitled to recover from the (sr defendant the propor¬ 
tionate share of the revenue payable on account ot the properties In the 
hands of 6th defendant, because the plaintiff is nor the person liable to 
pay that sum ? If the plaintiff is allowed to recover from the Isjt 
defendant the amount payable both on account of the properties in his 
hands and in the hands of the 6th defendant, unless the first defendant 
is in his turn subrogated to the rights of the plaintiff (which is more 
than doubtful), the first defendant would have been compelled to pay 
the amount reallv payable by the 6th defendant ; that would be unfair. 
The present suit is a suit for contribution and it was of course necessary 
to make all persons who are liable to contribute, whether personally or 
out of their properties, parties, in order to fix the proportionate amount 
which each person was iiltimately bound to pay. If S. 6^ applies to a 
suit for contributioni it may be that no effective relief could be given 
against all the parties so as to dtspase of all matters in controversy and 
avoid multiplicity of suits. In the case of Fuileh A/i^ it was doubted 
whether a suit for contributions comes within the scope of S. 69. “The 
person Interested in the payment of money” must be a person who is 
not himself bound to pay the whole or any portion of the amount. It 

K Narain Pat, v, Appu, A h R. 1916 Mad. 668: 28 1. C. 456. 

2. Gdiidpaihi Ktahna Chendra Deo Gam, v. Srinivasa Chatlu, A. I. R. 
1915 Mad. 95: 25 I. C. 783. 

3* yogambal Boyee Ammani Ammat, v, NaHia PiUai Markoyar, 33 
Mad. 15 : 3 I. C. 110. 

4. Mangalathammal, v. Narayanaswami Aiyar, 30 Mad. 461. 

5. ManJndra Chandra Nandy, v. Jamahir Kumari, 32 Cal. 643. 

& Moule. V. Garvetf, (1852) 7 Ex. 101: 41 L J. Ex. 62. 

7* Futteh Att» V. Gvnganalh Ray, 8 Cal. 113* 
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(* to b« noted that there ate exprew provieioiii In the Contract Act for 
contHbuclon in the cases of {oint promlsori and cosurecies* (S. 43, 
clause 2, and Ss. 146 and 147) rhctcforc, S. 69 does not apply to a 
suit for cocitributlon at all. * 

The plaintiff was a muigeni tenant of defendant. For the arrears of 
revenue due by the defendant on another portion of the (MtUa land the 
crop in the poaseaslon of the plaintiff was attached. The plaintiff paid 
the money and sued to recover it from the defendant. Htld,^ that the 
attachment was of the crop raised on one portion oi the land Included 
In the poua for an arrear under the potta. It was. therefore, legal and 
the application ofS. 69 of the Indian Contract Act was justified. If 
the attachment waa found to be illegal the plaintiff was not entitled to 
succeed, that is, S. 69 of the (Contract Act will not be applicable in that 
contingency^ 

The plaintiff is the owner of premises and the defendant was his 
tenant and occupier of the said premises. In the lease that was produced 
there was a stipulation to the effect that the conaolidaced rate should 
be paid In full by the tenant occupier. Held,* that in view of the 
provisions of S. 228 of the Calcurta Municipal Act. which make the 
consolidated rate a first charge upon the building or land in question, 
it is clear that the plaintiff is a person who under the provisions of S. 6'^, 
Contract Act, is Interested in the payment of this money. Th#* defendant 
has made it clear that he did not in fact intend to j>ay; if the plaintiff 
has paid it. he is clearly ef>ritlcd to be reimbursed. In other words 
S. 69 or S. 70, Contract -Act is applicable, the plaintiff not having made 
this payment with the Intemion of doing so gratuitously is entitled ro 
recover from the defendant the payments actually made in so far as 
such payments should have been made by the defendant. 

T he following two cases arc of no assistance in deciding the present: 
In the first onc^ the sale was being made of the Interest of the tammdar 
under the Public Demands Recovery Act and the payment by the fminidar 
was not deemed to be a payment made by a person having an interest in 
the payment, as the pymi by reason of the sale of the interest of the 
pulniJar could not be effected in any way. So is the case with the 

1. Venkata Simhadfi ]ajutpatifaiu, v. Sri Lahhmi ^Nrusimha Roopa 

Sadfusannama Arad Dugarazu Dakshbia Kavata Dugarazu, 

A. I R. 1916 Mad. 980 3l I. C. 255 : 39 Mad. 795 : 29 M, L I 

639 : 2 M. L W. 1046 ; 18 M. L T. 464. 

2. Ijgkshmi Ammo, v. Venkoppa UUnta, A. 1 R. 1916 Mad. 1167 : 

3^ I C. 234. 1915 M W. N. 643. 

3. BfiudaT Mai^Rsan Oumdra Mam/art, v, Sw Narayon 

A. I R. 1918 Cal 75 . 45 1 C. 669. 

4. Sm Baihmta Dey Bahadur, v. Udoy Cfuaul 2 C L ). 31L 
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Moond one* becauee the Sodltog made there w«i that the mortgaste waa 
a gcdtikiua one and the peraon cUlmlng under a &oritk>Li8 deed could 
neither be called interested in the payment of the money within the 
meaning of S. 69. nor was the payment lawful within the meaning of 
S. 70. Contract Act. But when one comes to the case of a Ja^patnidar 
oi a share of a putni making a payment of the whole rent due on the 
ptani, on the ground that the dotp^nnidar*s interest in the property is 
liable to be or may be destroyed If the property is brought to sale* it 
seems that this is a totally diderenc case and such s payment (alls within 
the terms of both Ss. 69 and 70, Contract Act. The present darpatnidar 
was clearly interested in the payment of the money because, if the 
money was not paid, the putni was liable to be destroyed and with it 

would go the darputni, ObWously the |>tamdaf was bound by law to 

pay the rent due to the zatnindaf (bat seems cieatly to bring the case 
within the terms of S, 70 of that Act. because it is quite clear in a case 
of this nature that the darputntdar did not intend to act gratuitously 
when he paid the rent of the putm and the payment was a lawful one 
without doubt, because it was made by depositing the money in Court 
and the present plaintiff has in fact enjoyed the benedt ol that because it 
in not his case that anybody else except the darputnidar paid the rent 
that he owed to the landlord. Therefore, it seems clear that the 
payment a>mcs within the terms of both Ss- 69 and 7C, Contract Act.* 

Certain property which was under mortgage was sold to the 

defendant, and a part of the consideration was left in his hands to pay 

off the mortgage. Plaintiff brought a suit for pre-emption In respect of 
the property and obtained a decree which directed him to deposit the 
full sale price in Court. The whole of the money was withdrawn by the 
defendant who never discharged the mortgage or any part of It. The 
mortgagee brought a suit to recover the mortgage amount and the 
plaintiff paid it in order to save the property The plaintiff then brought 
a suit to recover the amount paid by him from the defendant. Held,® 
that the suit was not maintainable as there was no contractual liability 
between the plaintiff and defendant nor was there that liability which the 
law implies under certain circumstances, for instance, where one man is 
compelled to pay money for which another is legally liable. S. 69 clearly 
is not applicable to the circumstances of the present cate. 

1. PoncK^ Ghosh, v. Hart Dtu fau, A. I. R, 1916 CaL 49? ; 

21 C W. N. 594 : 25 C. L. 1. 525 : 54 L C. 341. 

2. Roiafu Kama Mandat, v* Lai Muhammad Sardar, A. 1. K. 1918 

CaL 656 : 41 1. C. 242 : 21 C. W. N. 628. 

X Mam Skhha Pfoaod Tiwah, v. Ra^hunath Pra$ad Tewati, .A. (. R, 
191S AIL 379 : 46L a 83: 16 A. L J. 53L 
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A mortftffce cnn ttcwer t ptyment of revenue to Mve Und from 
being ioldi ts deif from a Cilcucta die. * Reference may alio be made to 
thePrivy Council ciic.* It b true that by virtue of O 34. R 2 an^ 4. 
C P. Code when the mortgage !• being finally adjuated the ,j)Eiei%gagee 
may add the revenue paid to save the land and similar raymenta In order 
to get a charge on the mortgaged property, to tecure repayment of them ; 
but theae rulea in no way bar Ss. 69 and 70, Contract Act. and there la 
no doubt that S. 69 or S. 70 muit apply to the present cate. It b not 
neceaaarv that the mortgagee should himself pay the revenue peraonally 
for apptldbility of Sa. 69 and 70. (t la enough If some body paya it on 
hb behalf.* 

The plalntlflf had a decree against the defendant and in execution of 
the decree he brought to sale some tumindari shares of the defendant. 
The auction tale took place on 21-VI5 and the plaint!6Fpurchased the 
ahares and the sale was confirmed in favour of the plaintiff on 
24*6*29. Subsetpjent to that date on 25-7-29, the plaintiff 
paid Rs. 128-50 .is the revenue due for the current rabi kiit 
ofl lifiF. It is true that the revenue fell due on 15th May 1929, but 
the period of the robi ol 1336 F extended upto 30th lunc i929. The 
case for the plaintiff is based on the provbions of Ss, 69 6*. 70, Contract 
Act- Both these sections involve the supposition that on the date of 
payment. 25-7-29, the defendant waa bound to pay the land revenue. 
Held,* that under the provision of S. H2. Und Revenue Act, 3 of ISH31 
the plaintiff became liable for the arrears of revenue in question apart 
from hla tiabiliry from the fact that he aaiuired it during the currency 
of the period in qucatlon. It is probable tl^at the intention of the 
present Act, is that C government should realize arrears of land revenue 
from the people w(u> are actually in ix>sscssion and chat it is not 
desirable that i iovernmenr OtiiciaU should endeavour to rcaliic arrears 
from t>eople who have lost possession^ Fhc plaintiff himself was the 
decree-holder and he should have made himscit acquainted with the 
facts of whether the land revenue had been paid or not If there was a 
liability It was his duty to notity that Uability in the safr proclamation. 
Therefore no case has been made out for the appellant-plaintiff. 

In order to apply S. 69. as U was pur in a Calcutta case* it is 
efsential that there should be timly a person who b hound by law to 

1, BlndubaiKmi Dojw, v, Haiendra Lai Roy, 25 Cal, 305 ; 2 C. W N 

150. 

2, l>afehina Mohan Roy. v. Sorodd Mohan Roy, 21 CaL 142 : 20 I. A 

160t6Sar. 366 (P. C.) 

J. Ma Mya May, v. Via ton. A 1. R Rang. liZ : 144 I- C, 392 

4, Chad* Laf* V. Mt. Insar IVjCom, A. I R. 1934 All 7!2 : 18 R D 
254; 15 L R. A. Rev. 414 : 1934 All L R. 841 . 151 I C. 35l/ 

5- Batttm Moftgdge and Agenc* Co, Lui v, Muhammad Fdtlul Kaiim. 
A. I 1C 1926 Cal 385 ^ 1. C. 851 . 51 CaL 914 : 41 C t, I 
571- 
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make • certain pifmenCt tecondlf another peraon who la fawcrevted in 
Mich payment betug made, and thirdly a payment by tuch laec^mentloned 
perton. The question whether the person on whoae behalf the 
payment was made was interested in haiing made the payment does not 
ariae. The dedslotis In tiieae two cases*-^* may be distinguished on the 
ground chat in those cases the person who claimed to be recouped 
under S* 69, Contract Act, had chosen to purchase the ptoperty knowing 
that a charge existed on that property and obtained In consequence 
the property at a cheaper price than he would hav^e otherwise obtained 
it. Where mortgagors are bound in law to pay land^revenue and the 
moitgageas being interested In such payment actually pay it to save the 
property, the mortgagees are entitled to be recouped under S 69, 
Contract Act * 

The Plalntifls had obtained a haal decree for foreclosure in respect 
of a moiilc maU>ura field and took possession of the field. The tambardar 
of the village in which the field was situated filed a suit against the 
plaintiffs’ mortgagor for recovering the revenue due on account of the 
field and obtained a decree. He attached the held and had it proclaimed 
for sale, in order to avert the sale the plaintiffs paid off hli decree. 
They filed the suit against their erstwhile mortgagor for reimbursemenc 
which they had to pay to the lambaTd.ir for averting his sale. They 
roundel tneir cUi n on Ss. 69 70. Contract .Act. The question Is 

whether elr'vjr S. 69 or S. 70 or both sustain the plalntifPs claim. It 
cannot be disputed that the plaintiff was interested in paying off the 
decree for the reason that he had to avert the sale 
of the field which later on became his property. Held,* thst in the case 
of AfiandakishoTc,* however, it was held that the section 69 applies Co 
suits for contribution even where both the plaintiff and the defendant 
were liable for the money paid by the plaintiff. The question came up 
for consideration in these casesbefore the late Court of the Judicial 

1. Rangalal Sahu. v. Kali SHankar, A. I. R. 1924 Pat. 235 ; 77 1 C. 

73 ! 2 Pat. S90. 

2. Mantndra Nandy, v. Jamaktf Kuinan, 32 CsL 613 9 C W. N. 670. 

3. Balwanifoo, v^ Tulsd Pandharinalh Daru, \. 1. K. 1937 Nag. 225’* 

171 I. C, 740. 

4. Mtdabai, v. Balakdas Bkagwat Pra$had, A. 1. R. 1938 Nag, 459 ; 

178 1. C. 485. 

5. AnadakUhare Chaudhuri, v, Panchu Kafktii, A, 1. R, 1934 Cal. 

709 : 152 L C >10 : 61 Cal. 864.59 C L- J, 423 ; 38 C W. N. 

758. 

6. Viilifam, V. Poimalal, A. 1. R. 1937 Nag. 152 : 169 1. C 298 ; 

20 N* L j.73. 

7. SauatfOMi, v. Nanfieial, A. I. R. 1934 Nag. 34 : 148 1. C. 815: 

30 N* L It m 
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Commfiitoner, Centrtl Provincct* In * C^lcuiu aUo the quertion 
Wii whether a propriccor who ptid in fuU land revenue aiaetfed on hli 
village including tome sir and kkuJkau land which wat in pofaeselon of 
the defendant! could under S. 69» Contract Act» recover It from the 
latter. The contention waa raijied on behalf o( the defendant! that abice 
the plalnttfh were bound in law to par the land revenue aaaeaaed on the 
vlUage Including the str and khudkaii landa* they were not entitled to the 
benefit of S. 69* Contract Act, It waa held that the proviaiona of the 
aection come into operation when two conditions are fulfilled. They 
were ataced to be : i U intela! liability to pay. and (2) tea discharge by a 
person interested to pay. That means that a person is entitled to invoke 
S. 69 if he was interested in the payment, notwithstanding that he was 
also legally liable to pay. In Sawinihui,* a decree declaring a charge on 
some property for maintenance was sought to be enforced against the 
property which had been mortgaged and the mortgagees who paid the 
maintenance decree, were held entitled to reimbursement under S. 69 or 
S. 70, Contract Act. The reasoning was that the mortgagees were not 
personally bound to pay but that they were only inceresced in paying It to 
avert a sale of the property mortgaged to them. In the case of Boiwdntrao^ 
Pollock,distinguished these two cascs^'* on the ground that in those 
cases the persons who claimed to be recouped under S. 69, had chosen to 
purchase the property with knowledge of an exbtlng charge on that 
property, and obtained, in consequence, the property at a cheaper rate. It 
was remarked that riicfi; was no reason why a person legally bound to pay 
should be held to be nor a person who is interested in the payment- 
This view can be safely accepted It is true that a mortgagee is liable to 
pay the arrears of land revenue but that does not exempt the mortgagor 
from the obligation to pay for the period during which he enjoyed the 
profits of the land The (ta^^.lity (aid on the mortgagee is not personal. 
He may pay If he wishes to sasfc his mortgaged property from sale. The 
intention of the legislature in laying that obligation on the mortgagee ts 
to make him eligible to pay. It only gives him an opportunity to pay 
which he may or may not avail himself of. The liability of the 

1. AnadakJshortt Ckauduri, v, Pancku Kopjfi, A. I, R. 1934 Cal. 

709 : 152 I. a 510 : 61 i:al. .i64 : 59 C. L. J. 423. 38 C. W. N. 

758. 

2. Soustfiboi, V. Ndnkeldl, A. 1. R, 1934 Nag. 84 : 148 LC. 815; 

50 M. L R. 148. 

X BaWnttoa. v, Tuliu Riandiiufmath, A I K* 1937 Nag. 225 : 

171 1. C. 740. 

4. Monindra Chandra Nondy. v. Jamahir KwnaH, (1905) 32 Cal, 643 * 

9 C, W. N. 670< 

1 Rongial Sohis, v. IColf Shankar. A. i R. 1924 Pat. 235 : 77 L C. 

7'» 2 Pat. m. 
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d«6iulcinf holder of the Und to more eompteheniire. Under S IM, 
C. P. Lend Revenue Act, tn trreer peytble to Government to recoverebte 
by arreer and detention of the defaulter or hte imprtoonment in civil jail 
or by attachment and tale of his moveable property or immoveable 
property other than the land in reapect of wiikh the trrear hai accrued. 
1 hua the remedies aRinat the defaulter are not restricted merely to 
seUlngtheland in respea of which arrear has accrued. It to evident, 
therefore, that as between a defaulting larrdholder attd his mortgagee the 
former to personally bound to pay and thto initial liability does not cease 
because, to protect his security, the mortgagee pays off the trrear. 
Moreover, S. 125 (Proviso) Land Revenue Act, does not override 
S. 65 ib), T. P. Act, which lays on the mortgagor, so long at the 
mortgagee to not in possession of the moftgsgid property, the duty of 
paying til public charges accruing due in respect of the property. At 
between the mortgagee and the mortgagor the latter was primarily bound 
to pay the arrear and when the mortgagee paid off the arreat he was 
discharging the mortgagor’s obllgarion with a view to protect his own 
Interest The case, therefore, clearly falls under S. 69, Contract Act 

There were two pam/s which were held in the following manner; 
plalntiff-one-thlrd; defendants 2 to lO-one-third; defendants II to 
16-one<hlTd. Defendant 1 had a dafpatni under defendants 2 to 10 
Defendants 2 to 10 had a darpatni under defendants 11 to 16 and 
defendant 1 had a sejwtni under them. There were the usual 
terms in the leases to the effect that the darpainular tnd the 
ifpainidar. would pay one-third of the patni rent to the xamindar. 
in order to save the potnii from being brought to sale the plaintiff 
paid the whole of the amount due and then instituted the present 
suit for contribution. The plaintiff obtained a decree against all 
the defendants but it was rather stultified by a direction that he could 
realbe the decretal amount from defendant I alone. Held,' that 
defendant I to not one ot the palntdars jointly liable with the plaintiff for 
the payment erf the patni rent. He cannot, therefore, be made liable to 
contribute, unless the wmmdar to entitled to sue him on the contracts to 
which he (the tflntindar} was a stranger. It appears now to be well 
settled that ordinarily such s stringer cannot sue. The only opinion to 
the contrary to In the case of KhirocU.^ Thst opinion hat been constdered 
amongK others in the loUowing esses*-* and hat been fteciuently dtotented 


1. 


Bird) Krithfia Multheffee, v. Pumu Chandra Trivedy, A. 1. R, 1919 
Cat 645 : 41 C. W. N. 831: 69 C L. j. 550:1. L. R. 1939^2 
Cal 226. 

Khnode Bthtai Duu, v. Man Gobinda, A. I. R. 1934 Cal. 682 » 
152 1. C. 351; 61 CaL 841 ; 38 C. W. S. 682. 

K. C. Mukhnfee. v. Kirm Cfumdra, 42 C W. N. 1212. 

Diitsia Boatd, Matdha v. Chandra Ketu Narayan Stngk, A. L R. 
1937 Cal. 625 s 175 L C 929 : 41C W. N. 1008; L L R. ( 1937 ) 
2CiL698 !66G LJ. 373. ' " 
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fitom. Even eccorctlng to the cue of Jtbm ' the ctmtention muet be 
ewcrrulcd that defendant I was llabte to cootr&ute becauw the uminddf 
would be entitled to me hbn on the contracts. It wu contended that 
S. 69. Contract Act. does not apply, firKly, because it has no sppllcatkm 
to contractual obligations, and secondly, because the suit is not one for 
rdmbutsement but one for contribution. It would be very difficult to 
•ay that in no conceivable circumstsnees could the section apply to 
contractual obligations. Such an interpretation would undoubtedly 
limit the usefulness of the section and lead to most illogical results. For 
examtde, it would follow that, while a painidar who paid the land 
revenue, would be entitled to claim reimbursement from a tumtndar, no 
such right would accrue to a ^afpotnidat who paid the potni rent. Such 
a distinction would be quite unreasonable and it has been held in 
the case of Rtdatii Kanta* that in such circumstances the daipainidatit 
entitled to claim reimbursement. In support of the applicability 

of S. 69, reliance was placed on this Bombay case. ^ The facts 
as accurately reported in the head-note are as follows:—“iC. who 
owned considersble property, gave a portion of it to his daughter's 
husband (plaintiff) in 1878. the deed of gift exprcasly providing 

that K undertook to pay the jtuli In respect of the portion. In 

1902, K made a gift of the residue of his property to B, the gift deed 

containing tpedal reference to the previous gift of 1878 and cnlolnlng 
die donee to act according to that gift. The fudi was regularly paid 
by K first and B afterwards. In 190S, B in h Is turn made s gift of the 
property to the defendant; the deed of gift in this case contained a 
reference to the gift of 1878 but it contained no words requiting the 
donee defendant to abide by the terms of that gift. The defendant 
having faded to pay the ptdi to Government, the plaintiff was required 
to pay it. He sued to recover the amount from the defendant.” Now, 
It is perfectly true that the learned ludges found It very difficult to aay 
^at the defendant was liable to pay. But having once reached that 
eoncluaion they eaalty found that S. 69. Contract Act, applied to the 
caae. The decision is undoubtedly an authority for the propoaldon that 
the section applies to contracmal obligations A sfinlitr view waa taken 
In a prevlona case of this Court^ and the same view is taken at present 
also and dissent is expressed from the view taken In the Madras case.* 

!• Jtban Krishnd MulKcic, v. NimlNima Gupta, A. 1. R, 1926Cal 
1009 : 96 I. C. 846 : 53 Cal. 922 : 30 Q W. N. 812. 

2. Rdfoni Kama, v. Lol Mahommod, A. L R. 1918 Cat 636 : 411, C 
242 : 21 C. W. N. 628. 

.3. Somashostri VishiMmotKihojiri, v. Swamhao Kaihinadi, A. I. R. 
1917 Bom. 55 : 43 1. C. 482 : 42 item. ®3 :19 Bom. L. R. 939. 

4. M«)ioofWiatK Chuttopodfiyo, v. Krlito Kumar Ohoss, 4 CaL 369. 

5. KundtiffitiMliam PtUoi, v. Polamolat FiBai, A. L R. 1918 Mad. 

1012 ! 39 L C. 405 ! 32 M. L J. 347. 
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Turning to the fecti of the imient ciie« it It clemr chtt the dAtpami 
and Hpabni lettet tre not within the term* of the tectlon- Before it can 
be Mid that defendant 1 i* bound by law to pay a portion q{ the paint 
rent* it miTit be shown that he could b^ compelled to do so. As already 
held rite zamiad^r is not entitled to recover it from hhn. What 
defendant 2 is bound by law to pay in the datpatni and lepatni rent. 
The stipulation with regard to the payment of a portion of the 
patni rent at the eomindor's cutchery merely provides a particular 
method for the payment of a portion of what is due from 
him CO his own immediate superior. In view of these provteions, 
the receipt f^tn the zamindaf will amount to a valid dteharge 
pro tanto of the darpatni and sepatni rents. In these drcumttances, 

It cannot be said with any show of reason chat defendant ! wu 
bound by law to pay any portion of the puirn rent The second 
quetrlon is whether 5. 69 applies to contribution suits* Here agatn» the 
decisions arc not uniform* but the better opinion is that it docs not. 
Contribution and reimbursement are really toully different things. The 
word “intcreated in the payment of money” seems to imply that the < 
person so interested is not the person liable. It would clearly be an 
understatement and misleading to say that a person Is interested in the 
payment of hli own debts. The illustration clearly applies not to con¬ 
tribution but to reimbursement and the use of the word *reimburaement' 
in the section itself points to the same conclusion. There remains the 
applicability of S. 70 which cannot apply. The plaintiff was personally 
liable for the whole of the patni rent. When he paid it, he was doing 
so primarily on hti own behalf. On the other hand, the defendant I 
was not liable at all As the plaintiff w^as himself personally liable, no 
question of acting on behalf of the defendant 1 or of acting gratuitouslly 
can possibly arise. Any benefit which def endant I might derive from 
the payment would be purely subsidiary to the benefit which the plaintiff 
wu conferring upon himself. The defendant t would also still be liable 
to his own immediate landlord. Reference may be made to the decision 
in Jtban Krishna Mullkk*$ cate' where A. a patnidar, created a darpacni 
in favour of B for Rs. 244 per annum, B created a sepatni by an 
inatrument In favour of C for Rs. 344 per annum out of which Rs. 244 
was to be paid to A for the darpacni rent and Ri. 100 was to be paid to 
B, the darpainidar, C paid to A for some time and then fell into arrears. 

A sued C for rent. It was further observed u followic Applying the 
equiuble rule to the facts of this case, it is clear from a conaideratlon 
of the terma of the instrument by which the sepatni was created thst 
the instrument was not executed for the benefit of the plaintiff In 
•nt tenac and that so far as the plaintiff was concerned* the only effect 

U likm Krishna MiiUck, v. Nimpama GupUi» A. L R. 1926 CaL 
1009 :96L C 846: $3CaL 922 : 33C W. N. 812. 
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of the intmxment wti chit the upau^dar igreed with the dsfpainidaf 
CO ptL^ to the pliloclfi ai a nooiiiice erf the dorpami^r a portion of the 
tent due under the tepotni. The equitable rule should ov\j be applied 
In me caset and under exceptional drcumicances and can have no 
appUcacion In a case such as the one under appeal Then ^in the 
plaintiff has inatltutcd the present suit for contribution. Mutuality 
la said CO be the test of contribution. In a previous case of this 
Court* the proposition ot taw has been formulated in the 
following terms t-- *'As pointed out in the Oxford Dictionary (VoL 2* 
p. 923) contribution tlgnifiea payment by each of the parties intcreated 
in his share in any common liability. Conaequencly, an action for 
contribution is a suU brought by one of such parties who has discharged 
the liabliity common to them all to compel the others to make good 
their sharca—Mutuality ii the teat of contribution, if A and B are 
jointly liable for a sum of money, and A abne satisfiea the whole debt, 
he is entitled to call upon B to contribute to the extent of hU 
pfoportionate share, and conversely, if B alone paya the whole debt, he 
ia entitled to call upon A to contribute*'. Applying chcae teats in the 
present suit defendant J cannot be called upon to contribute. 

The party's interest in making the payment must be on the date of 
payment. In this case, on Z3rd February 1939. (when payment was 
made), there was neither privity of contract or etcare between the 
•econd plaintiff and any of the defendant!. As the original contract 
of tale is not assigned to them, their rights are only against plaintiff 1 
and nothing more. They have a right to sue plaintiff 1 either for 
specific performance or for damages. The various decisions considered 
under S. 6^. Contract Act. show that chat the party making the payment 
must have a contract to pay. or Intereat— present, future or contingent'— 
in the property. ^ 

i. Bcopoa of 69 70.—There was no proviaton in the 

contract of tale by which the vendor covenanted to recoup the vendee 
for any payment he might have to make for arrears of revenue, and no 
relatkini existed between them from which any obligation of the 
character mentioned in Sa. 69 and 70 could bo implied as attaching to 
the vendor.* 

h Is clear that che respondents were bound to pay the revenue which 
the appellant bu paid, h seems that he was interested in its payment. 
It Is true that if che ‘'separated" share had been sold under S. 13 of che 

1. Sanya Bhauian, v. Kfi$kna Kali, A. I R, 1915 Cal 278: 24 L C. 

259 : 20C L I, 196 :18 C W. N. 130a 

1, Stole flf Gofud. V. OmMfom Seksorku A. 1. R. 1945 Bom. 187: 
46 B. L R. 822. 

X Dam Mohammad, v. Sotrfod Ahmad, (1883) 6 All 67 : 3 A. W, N* 
(1883). 2ia 
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Stie Lmw for the mem of tevenat due upon It, the iq^pelknt't pmi 
rl^ls would not hftf^e been cfieetcd by thtt wlc. But If the entire 
eitste hed been put up to stle under S. 14, the ei^Uent^ imPu would 
heve been avoided by each sale. Therefore, although in consequence of 
the respondent's non*paymene of the revenue, the risk to the appellant’s 
ptimi was somewhat remote, still it cannot be denied that he had some 
Interest in paying it. It has been said that if payments under the 
drcumstances of the present case are recoverable under S, 69, 
mischievous consequences would follow; because, as soon aa 
a tenant committed a default in the payment of his rent, any 
undertenant of his would be competent to drag him into Court by 
making the payment himself. But S. 69 only applies to payments made 
bona fide for the' protection of one's own interest. A person msy be 
Interested in the payment* but in making the payment if he is not 
actuated by the motive of protecting his own interest, he cannot 
recover under S. 69. See the Bombay case ^ in this connection. If this 
construction of S. 69 be correct, the mischievous result apprehended 
would not arise. Men do not readily pay another's debts, and if an 
under-tenant under the circumstances mentioned above, believing that 
it is his interest to liquidate the arrears of the rent of his superior tenant, 
does make the payment, there is no real hardship to the latter in being 
called upon by the former to reimburse him- The present case, therefore, 
falls under S. 69. The lower Courts arc in mar in coming to the 
conclusion that the provisions of S. 70 of the Indian Contract Act and 
S. 9 of the Sale Law are not applicable to the facts of the present case. 
It has been contended that the word ''does*' in S- 70 does not include 
payment of money. This contention is negatived by the decision of the 
Bombay High Court ' already cited, and is contrary to the view expressed 
by the Allahabad High Court^ and by a Division Bench of this Court.® 
This contention is chiefly based upon the argument that if the word 
"does’* in S. 70 did include payment of money, S. 69 would be wholly 
unnecessary But thU would not be to. because there msy be cases In 
which s person who is bound to pay a certain sum of money would not 
be necessarily benefited by its payment by another. Such a case would 
not fall under S. 70 but under ti. 69. 1 he lower Court says that it has 
not been shown that the respondents have been benefited by the 
payments made by the appellant. But a person who enjoys the profits 
of a property burdened with the payment of certain taxes is surely 
benefited by one who pays those taxes for him. * 

1. Desdi HinuUfing/i JoTfluafimgji, v. Bhambheu Kajahhai, 4 Bom. 

643 (652). 

2. Nad% Prasad, v. Baif Noth, 3 All 66. 

3. Nabbt Krishiia Bata, v. Men Mohu Bose, 7 Cal 573. 

4 Smith, V, Dmonack MeoM^ 
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The decree which was obtained hf M wti not a decree under or In 
respect of which any tegal obll^tion or Uabllity rested upon these 
present plalntUh, except in so far ai they were catied upon to pay their 
own com In the Courts below, and that no other Icfil liablllcy or 
obligation was imposed by chat decree upon them. It is true that as 
regards these present defendants* there was a legal liability or obUgacion. 
hut for the purpose of applying the provisions of S. 69 of the Contract 
Act, it is itsentlal that there should be lEirsc a person who is bound by 
law to make a cmain payment, secondly, another person who is 
interested in such payment being made, and thirdly, a payment by such 
last mentioned person, in this particular case, there was no payment 
of money which the defendants were bound by law to make in which It 
can be said chat these plaintids were interested. Consequently the 
fiction ot an implied request from the defendants to the plaintifls to 
make the payment cannot be properly imported into the case so as to 
bring it under S* 69 and the right to reimbursement was not created. 
Then arises the question whether S. 70 is applicable or not to the facts 
of the present case. It was pointed out to the respondents that if they 
could read S, 70 without the word “lawful** in it, the Court might go to 
the full length of the contention set up by them. But it is presumed that 
the Legislature intended something when it used the word **lawful,*' and 
chat it had in contemplation cases in which a person held such a relation 
to another as either directly to create or by implication reasonably to 
histtfy an inference that by some act done for another person the party 
doing the act was entitled to look for compensation for It to the person for 
whom it was done. Here^ there was no such relation between the parties as 
would create any such right or from which it could be reasonably inferred. 
If the plsintifis, as mere volunteers, chose to put their hands into their 
pockets and to pay a sum ot money not for the defendants but for 
themselves, that was their own look*ouc and they cannot now claim the 
benefits oi S. 70. U will be convenient In this connection to refer to 
what was said in this esse.' It is not In every case in which a man has 
benefited by the money of another that an obligation to repay that 
money arises. The question is not to be determined by nice 
coiwiderationi of what may be fair or proper according to the highest 
moraltty. To support such a suit there roust be an obligation express or 
implied to repay. It is well settled as, for example, in the case of 
Stokes* that there is no such obligation in the case of a volunury 
payment by A to B*s debt. Still less will the action lie when the money 
has been paid as here, against the will of the party for whose use it is 
supposed to have been paid* Not can the case of A be better because 
be made the payment not ex mefo mobi, but in the course of a 

L Rom l ahttl Sing>i, v. Btssaauisr UM Sakao, 1 1. A. 131, 

Smkes, V, Lau^, 1 l enn Rep* 2(X 
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traiiMCtkMi which in one event would have turned out hifhlf profittUe 
toidmadf end extremely detiimemel eo the pemon whole debt the 
money went to pey*** Moreover* any other view of the law would 
amount to saying that the edecc of S* 70 is to enable a total itn^^ier» 
without any express or Implied request on behalf of a debtor, to put 
himself into the shoes of the creditor by the simple fact of paying the 
debts due by such debtor. The section could not have been intended to 
Invoke such results.' 

There can be no doubt if the plaintifi had not paid up the decree of 
the landlord, this property would have been sold up. What might have 
been the state which the purchaser would have acquired under the sale 
is no doubt another question. It is quite possible that he would have 
acquired only the right, title and interest, whatever that might have 
been, of the defendants. But stlH the property was liable to be sold in 
execution of the decree obtained by the landlord, and there was at that 
time a question between the parties as to whether the property really 
belonged to the plaintiff or to the defendants Under these circumstances 
the plaintiff paid up the decree and saved the property from sale. She 
was interested tn the payment of the money, and as such she paid it in 
order to save the pr operty from being sold, fn this view of the matter 
the case falls under S. 69. But it seems that the case might also fall 
under S. 70. .Now the decree was a decree that was obtained against the 
defendants, and, so far as the payment in question was concerned, it 
relieved the defendant from their liability to the landlord, and, therefore, 
it is clear that when the plaintiff made the payment in question, she did 
it for the defendants, and- apparently not gratuitously. There can be 
also no question that the defendants enjoyed the benefit of this payment, 
because It relieved them from their liability to the tamindar. The 
principle which underlies S, 70 seems to have been considered in the 
following two or three Important cases.' The first is the case of Smith ^ 
in which a question somewhat similar to that which arises in this case 
was considered, and it was held that the payment was not a voluntary 
one, but was a payment which fell either under S* 69 or under S. 70. 
In the second casc^ where in execution of a decree, the plaintiff had 
purchased certain property, and the defendant, in execution of another 
decree against the former owner of the property, proceeded to execute 
his decree against the same property, and the plaintiff, in order to 
prevent the sale, paid the amount of the defendant's decree Into Court, 

T ”Ch€(fi UU > Bfwfwan Dom, (188« H All 234 :9 A. W. N. 
(1889), 67. 

L Smith, V. Dmonoth Moeicetjfee, 12 Cal 213. 

X Ju§ieo Nanroin Singh, v. Rqja Singh, 15 Cal 6S& 
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aaouitf to paid to prevent the aale. te waa held that the payaaent waa 
not voluntary, and that the plaintiff waa entitled to recover the amount 
paia There It w«i considered, mmong • verlccy of ctses, the ctfc of 
DuUchandL* The facts of the cast before the Privy Council were, no 
doubt, different ironi those with the present case, but that the principle 
which underlies that case is equally applicable to the present case. Upon 
the aforesaid authorities, and upon the reason of the thing, the payment 
made by the plaintiff could not b« regarded as a volunury payment, and, 
therefore, she ts entitled to recover the amount paid whether the case 
falls under S- 69 or under S. 70 of the Contract Act* * 

Since 1685 Government had ruled that plaintiff was not primarily 
responsible for the cess and chat defendants were always anxious to pay 
the same. That would have been a complete answer by plaintiff to the 
Momlaidur, without prejudice to any right which he might establish in a 
Court of law to be considered the ‘superior holder’. The case U not 
exactly on all fours with a previous case of this Court* in which the 
present plaintlfl’s brother and predecessor as Desut of Patri claimed, 
under a notice from the Revenue authorities, to have lawfully paid local 
fund cess on certain wanta lands in a village belonging to his estate. For 
In that case it would seem that the Revenue authorities had no knowledge 
that the Desai was not the 'superior holder’ in respect of the mmia lands* 
The present case is even stronger. The notice of the Mamlatdar waa 
obviously given under some mistake. It threatened, in case of default, 
CO cake seeps Co enforce payment according to law ; and it was open to 
plaintiff to reply that, according to the view of the law taken by the 
Mdrnlatdar’s superiors, payment for Kiami;ald could not be enforced 
against the plalmiff. Sections 69, 70 do not, thcrctore, apply. Moreover, 
there is no doubt that the [vesai has such an Interest in the village of 
Kampala as would cnrlclc him to make payment if there were any danger 
of forfeiture in consequence ot non-payment by the Bhayats, In auch 
circumstances S. 69 would enable him to sue for reimbursement. But in 
the present case it docs not appear that any such emergency had arisen 
or was likely to arise. The mere service of a notice on the Duibar did 
not create it. Apparently the liUyats were anxious to pay. Consequently 
it cannot be said that circumstances had arisen which gave the Dufbof 
an interest in the payment of the money. Such interest would only come 
into existence when a reasonable probability existed of injury to the Paifi 
State it payment were not made by the Dutbau Such probability is not 
proved in the present case and is clearly absent, as the Bhayats were 
alwa ys witling to pay . Gons^u^y.j^paymenti cannot be decreed to 

1. Dulichand, v. Karnktshm Smgh, 7 CoL 648 : 8 L A. 9). 

Bama Sundofi Oosi, v. Adhar Chuntbt Sofkar, (1894) ZZ CmL 28. 

3. Disai Himuuingji jorowursfiigjt, v. Bhaaobhai, 4 Ben. 643. 
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the OnAiflif, tfieie um$ m txmm of dbtny io. Sectim 7^3 hw M 
jippbeitlOi)« fbf It «umot be isld tbet the Onfhat jewiftillf mede psyment 
for the Bfioyati. It hedi no euthoricy from them end w«i onder no legel 
obUgsckm to pey. ’ 

In tbii case the locomoux tuchoritiet memd the pUiticifiii who ete 
the widows of K who died in 1^4, tor lncoaie*eejc for the year IW5-06 
in respect of certtln outftmdingi which formed part of the eicate of the 
deceased at the time ot his death. The plaintiffs alleged that the 
outstandings in question had nor come to them, but bad been bequeathed 
under the Will of the deceased to the present defendants. Nevertheless, 
the income-tax authorities persisted in their demand, and levied the tax 
from the plaintids, who now sue to recover t!^c amount paid by them 
for the defendants. Held,^ that In the present case the Collector hai 
not determined that the defendants w-re chargeable under Part IV, 
S:faton H of the Income Tax Act, 1886 or assessed them at any amount. 
Consequently the defendants were not legally bound to pay the tax, and 
the plaintifFs cannot say that the defendants were bound ro pay it so at 
to make the terms of S. 69 applicable. Nor can the plaintifh be said to 
have made the payment for the defendants not intending to act 
gratuitously so as to bring the case within S. 70. It was from the 
plaintiffs themselves that payment was demanded and enforced by the 
income-tax authorities, and it cannot be said to have been made by the 
plaintifb for the defendants merely because the income-tax authorities 
ought, it is suggested, to have demanded and exacted payment from the 
defendant instead of from the plaintiffs, it mav further be observed that 
there is no evidence in the ca«e that the defendants had been in receipt 
of Income which w'ould have rendered them liable to assessment for the 
year in question. 

The plaintiff deposited a certain sum under S. 5J0A, C. P. Code (Act 
XIV of 1882) to set aside a sale In execution of a money decree against 
the defendant. The amount was pald^to the decree-holder, the sale was 
set aside and the defendant is alleged to have got back the lands sold, the 
decree debt due by her having been extinguished by the plaintiff’s 
payment. At the time of payment was made by the plaintiff, he was In 
possession of the property claiming as reversioner and also as assignee of 
I, to whom, the defendant who. according to the plaintiff, had only a 
life interest in the property, had assigned it on lease or mortgage; but hts 
right to posictsion was disputed by the defendant on the grounds that 
he was not a reversioner arul his right as leasee or mortgagee had 
been extinguished about the I2tb March long before the date of 
payment. In a suit which was pending a t the time of pa ym ent, but 

1. Gofdhimliif, V. .Daibar Shfi Stttafmalp, (1902) 26 Bom. 504; 4 Bom. 

L R# 299 

2. Roihinm, V. Ainmebs Animnl,(1907) 3l Mad. 35 : 3 M. L. T. 111. 
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decided dfterwsrde* the defendant** contention was upheld. The 
tdidntiff now suei to recover the amount. Held,' that tt was not seriously 
pressed that secrion 6Q applied. The defendant was not bound to pay 
the debt for which her property had already been sold and she had not 
disputed the valldlcy of the sale. Doe* S. 70 apply ? To found a right 
of demand, the defendant must havi' enioyed the benefit of the plaintiiPs 
payment; the payment itself musr have been lawful, and the plaintiff 
must hsve done It for the defendant not intending to do so gratuitously. 
On the strength of the previous decision of this Court ^ the District 
|udge hss held rightly that the plaimtfl's payment was lawful Though 
it has been held that the plaintiff had no interest in the property, he 
bebeved in good faith he had an interest; the defendant was a party 
to die application which w*as successful and she cannot now be heard 
to say that the application wag unlawful The next question is whether 
the plaintiff made the payment for the defendant expecting reimbursement 
and whether the defendant enjoyed the benefit of it. In this case* these 
were the facts. The plaintiffs therein on the 18th February 1868 
purchased for Rs. 8,000 jn execution of a money decree, at a judicial sale 
alter attachment, the interest of the defendsnts in a sum of Ks. 35,000 
deposited with the Collector as their share of the surplus proceeds of an 
estate sold for arrears of revenue. The plaintiffs paid the sum of 
Rs. 8*000 Into Court and it was distributed among the attaching and 
other execution creditors. The revenue sale was subsequently set aside, 
the estate restored to the defendants and the purchase money including 
the Rt, 35,000 restored to the purchaser at the revenue sale. 
Thereupon the plaintiffs sued to recover the sum of R*. 8.000 paid to the 
defendant^ creditors. The Judicial Committee held that they were not 
entitled to recover. They observ^ed, *‘It Is not in every case in which a 
man has benefited by the money of another, that an obligation to repay 
that money arises. The question is not to be determined by nice 
considerationB of what may be falf or proper according to the highest 
morality. To support such a suit, there must be an obligation express 
or implied to repay. It is well settled as* for example, appears from the 
ease of Siokes^ that there is no such obligation in the case of a voluntary 
payment by A of B's debt. Still less will the action lie when the money 
has been paid as herci against the will of the parry for whose use it b 
supposed to have been paid. Nor can the caae of A be better because 
he made the payment not ex mere tnotu, but In the course of a transaction 
which in one event would have turned out higd^iy profitable to hlmadf, 

1. yoimmel Boyee Amfim Nofiia Pilhti Marbiyaf. (1909) 

33 Mad. 15: 6 M, L T. 162 r 3 1. C 110 1 19 M. L. J. 489. 

I« Syamaiatoyiidti, v. SMUmroytidti, 21 Mad. 143. 

3. Rom Tidiitl SingK, v. Blseswor Loll Sohoo, (1875) L. R. 21, A, I3l. 

4^ V. Lewli, 1 T. R. 20. 
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and extremely deerlmetital to the peraon whoae debti the money 
went to pay" In a Calcatta caae' there was a decree agitntt 
the plaintiff and the defendant aa the representartvra of one Muradi Bihi, 
the orUdnal defendant in the case The defendant alone appealed 
and got the decree reveraecL The ^aintiff succettfuily claimed 
a moiety of the property of the deceased and the queation was whether 
the defendant was entitled to recover hia proportion of the coats from 
the plaintiff on the mound that the plaintiff had got the benefit of the 
reversal of the decree of the Judicial Commiasloner. Their Lordihipa 
held, **rhe proceedingt were uken by the defendant for his own benefit 
and without any authority express or implied from the piainciffi; and the 
fact that the result was also s benefit to the plaintiffs does not create 
any Implied contract or give the defendant any equity to be paid a share 
of the costs by the plaintiff^'. The case was governed by the Indian 
Contract Act and the decision is binding on this Court. These decisions 
rest on an welhknown principles of law enunciated in the following 
cases*''®. If A does anything for B under dreumsesnees which must have 
shown ro B that A expected payment for his work and B chooses to adopt 
It and accept the benefit then B ts clearly liable to pay for the benefit 
enjoyed. In the language of the Contract Act, the doing of the w*ork Is 
the offer, the adoption or ratification of the act is the acceptance. 
A man cannot be said to adopt the act unless it is done for him. See 
the case of Ffl/cfce* In this connection. It follows from what has 
been already stated that where A is himself interested In the doing of 
the work, there Is nothing to show to B that the work is done for him 
or that A expects any payment from him. I he Courts will not, 
therefore, pTresumethat A did the work for B, Similarly where B has 
no choice in the matter, but he has perforce to take the benefit, it cannot 
be said that B adopts the act or accepts any benefit Therefore, the 
Court will not hold B liable. Thus when a person who was not the sole 
beneficiary of a life policy paid the premium and saved the policy from 
lapsing, it was held he was not entitled to repayment from the* other 
beneficiaries, see the case of Leslie;*^ so also one tenant in common of a 
house was held nor entitled to repayment of money spent on repair from 
the ocher tenant in common. Seethe case of Leigh." This is the law as stated 

r Abid W^ 

2. Petyncsr, V. Williams^ 1 C. £l K4. 810. 

3, Pofwic, V. Gunn, 4 Beng. (N. C.) 48H. 

4, Hart, V. Mtfl. 15 M, & W. 87. 

5. Boffier, v. Brown, I C. B. (N. SJ 121 : (151). 

6. Folckc, V, Scottish Imperial htsufonee Co, (1886) 34 Ch. D. 234,250. 

7, In fc Lesfie. v, French, (IM3) 23 Ch. D, 552. 

& Lrifh,v, puAeson,(lM^^ 
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In Siidlli*s 1 'iwHUm Cmi now w thecMe of LdwipWfh*’ Thh CeW u U l* 
COM* t rltr dtc MOM view. The dcfeniant in the com edo^ed die 
peyntcnt end eveUcd htmeelfof k. Section 70 left down the same 
nde. The tfffion eppilce where the eletment “doa anydiing for 

MM^peraon .wot tatendtog to do at>gratokoualy*', and that the 

ot hi* petaon enknn dw benefit thweof. In coMiderli« thto eectton thla 
Court to thk cate* obeereed ! "There canbellctle doubclthat the atatement 
df the law k derived fr«n the notea to Lampfdgh' and perhtpa indirectly 
ftom die Roman Utr («* Scokea' Introductton to Contract Act). The 
learned authota of Smlth'a Leading Caaea when enumcratiniE the 
to which the requeat neceaaar? to conatitute a cauae of action 
in die caae of an eaccut^ conaldefatlon may be impUed—glve as the 
the second teatance ‘‘where the defemlant haa adopted and enjoyed 
the h tnrf** of the conaldetatton”—Lomplelih' Thto Court entirely 

ngreee. One cannot adopt and enjoy the benefit u atated herein 
where one hw no option. It stands to reMon and the decided caaea 
•how that when a petaon ia inteteated in the act he cannot be 
presumed to be doing it for anothct or expecting payment. 
Therefore, k cannot be said that he does anything for another 
person. Similarly the aection requkea that the other person muat enjoy 
the benefit thereof. No doubt. In one aense, when a person haa the 
benefit of an act erf another petaon even agalnat hla will, in fact, forced 
upon him. he maybe said to have‘enjoyed’ the benefit thereof. But 
having regard to the fact that the section cannot be coiwtnicd to bnposc 
obllgatlona upon a peraon for aervlcea which though lawfiil. he did not 
want to be rendered to him. and to the faa that the section only enacts 
the law at stated In the notes to Umpleigh' and the cases referred to 
thnebi which require that the peraon to be charged must have adopted 
te and availed hlmaelf of It. A penmn can be said to "enjoy" a benefit 
under thla teetkm, only by accepring a benefit when he has the option 
ofdecitoingot acceprtng. Thto to alto conitotem with principle. To 
hold otherwtoe would be to go agalnat the dectolon of the Judicial 
Committee altewly noticed. It to pointed out In Oamodar MudoJiur* 
that according to Lord Bowen, even thto statement of the law In Smith’s 
Leading Caaea to too wide In favour of the plaintiff- In the present case 
the apjdkatton and the payment were made by the plaintiff under 
•ectlon SlO'A to protect hto own Interest: and there to nothing to show 
that the pirto*** would not have made the application even If the 
defendant had refuted hto content, to fact to the irfatotlff’a pedtton to 
sec aatoe the axle the defendant was charged wtob colluaton wkh the 
decree-holder. There to no evidence to riiow that the payment was 

1 ^ Lamplelglit v. Baatfavoil. I Sm« L. C. 160. 

2. Nefito Kfiafoui Bose. v. Men Mehtm Bote, 7 CaL 573(576X 

PamadotMttdaliei'. V. Secftooiyef Sum* for India, 18 Mad. 88(91). 
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made for the defiendeitt and in the dreumatancei na ^eucb pretumpclM 
can be drawn. The pretumptfon k die other way* Nor can it be said 
chat the defeodanc has 'enjoyed' the benefit of the payment by the 
plalntifi paying off his debt as he had no option in the matter. Hk debt 
was discharged without hk consent being obtained and he has not 
adopted It- It was contended that It was decided in Damodm MndoUar’ 
that tf two persons are Interested In doing anything and one of them 
docs It* he can recover the proportion ue share of hk expenses 
incurred In doing tt from the other who has benefited by it under 
S* 70. If such k the decision tt k opposed to the decklon of 
the Judicial Committee in Abdiii Wahid Khan, * But the case does not 
lay down any such broad proposition. It was rightly held therein that 
S« 70 introduces the English Law as stated In the notes to Lompldgh* 
and that a defendant cannot be said to 'adopt and enjoy the 'benefit’ as 
stated therein when he has no option of declining or accepting It. !£• 
therefore, in that case the tamindar had no option but to take the 
benefit, if he wanted to use the water of the tank as before, he would 
not have been liable. He must have been held liable, thereforCi on the 
facts of the case, that repairs were necessary for the preservation of the 
tank and there would have been no water In the tank for Irrlgstion 
but for such repairs, and when, therefore, the mmindar elected to use 
the water available only on account of such repair, he must be taken 
to have adopted the plaintiff’s act and enjoyed the benefit thereof. It 
was also found char he was a consenting party. With reference to the 
first parr of the section it was rightly pointed out that the fact that the 
defendant was benefited by a work does not necessarily show that It was 
done for him ; and that while a plaintiff’s interests in the matter may 
show that he was acting on his own account only, he may also intend 
to act for the defendant. This also is true. Pftma fade if the plaintiff 
k interested In the doing of a thing, he would not be entitled to ask the 
Court to presume that he did it for the defendant. But by proof of 
special drcumsunces or otherwise he might show that he would not 
have done it if he had no reasonable grounds to expect payment from the 
defendant. The High Court, therefore, in that cate called for a finding 
on that question If the tank had belonged to the tamindar only, then 
there would be a very strong presumption that the repair was made for 
him. Even as a co-owner If he had objected to the repairs he wotild not 
have been held liable. The judgment in Damodat MudaUar^ concedes 
it. if the tank had belonged solely to the Cyovemment, then the 
zamindar would not have been liable, evrrj if he had benefited thereby* 
The zartundar in that case could r»or have repaired the tank himself* 

1. Damadar Mudaliaf, v. SeCfeiary of fm Iruua, 16 Mad. 88(91). 

2. Abdtd Wahid Khaa, v. Shohdia BiU, 21 CaU 496 (S04). 

3* Lamplmgh, v. Stodiwaic, I Sos. L. C 160. 
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Tbii wm Uid down in chit cati^ where the decMoo In Damodof MudaUm^ 
Wit contidcfed. In thee cMt* a tank whkdi wat the tole property of 
Oovernmetit wu the tource of irdiacton not only for Govermnem 
fyatwari lands but alto for the wet mam lacub of the defendants thccelsi. 
The Covernmenc claim for contribution from the defendant for the 
repair of the tank was disallowed and the Judges held that neither 
•eaion69 nor section 7 ) applied. Therefore, the dedsion in Damodof 
MudaUar* doea not support the plainttO^s contention. Moreover, it 
does not refer to the ruling of the Judicial Committee In Abdul Wahid 
Kkau.^ 

It is Well settle:1 that an obligation to repay money which another 
haa paid and by which a person is benehced does not arise in every case 
As the Privy Council^ stated '*ic is not in every case in which a man has 
benefited by the money of another that an obligation to repay that 
money arises. The question is not to be determined by nice considerations 
of what may be fair or proper according to rhe highest morality. To 
support such a suit there must be an obligation, express or implied, to 
repay. It is well settled that there is no such obligation in the case of a 
voluntary payment by A of B's debt. Still less will the action lie when 
the money has been paid, as here, against the will of the party for whose 
use it Is supposed to have been paid’^ In India this matter is regulated 
by Ss. 69 and 70. Contract Act* S. 69 applies where person has paid 
money which another is bouinl by law to pay. it Is obvious that the 
section cannot apply unless the obliijatian of the ocher to pay was in 
existence at the date when the payment in respect of which the suit is 
laid was made. According to the particulars furnished in the schedule 
to the plaint most of the money claimed is in respect of money expended 
by the plaintifis for the purchase of articles like ghee, matches, cloth and 
so forth. To that portion of the claim S. 69 can have no poMible 
reference because the defendants were not bound by law* to pay chose 
Items of the claim. The obligation to pay arose by the acts of the 
plaintifis and not by some previous act of the defendants. The only 
items in respect of which it can be said that the defendants were 
bound to pay are iten.s to the salary of the pwan and the salary 
erf the Dhimar, but there another part of S. t>9 comes into operation, 
and precludes its application, it is necessary that a person must be 
interested Itt the payment of money and this interest, as the Privy Council 

1. Secretary o/ Slate/or India, v. The Jeer ef Nanguneri Mutt, C* R. 

T No. 273 of 1902, anreported. 

2. Domodar Mudaliar, v. Secretary of State for Indio, 18 Mad, 88 (91). 

3. AMid Wofiid Khan, V. Siuiiu^ 

4. Rom Tuhtd Smgh, v. Biresu^at Lali Sahoo, (1874) 2 L A. 131 (143) ; 

J bat* 47?^ 



S. 69 ] «cofM or Mb 69 & ^ 130f 

indicAtcfff tnd hts been held in the following ctiee^^^ of thii Couett 
be in order to zvett some tots or to protect some interest which 
would otherwise be tost to the pUintifii. It is impossible to see whst 
loss CO the pitintlffs wss being everted by paying the puwj his wages, 
nor Is it possible to see what Interest of the plaintiffs was being protected. 
As regard.the Privy Council case* where the principles of justice, equity 
and good conscience were applied and indicated chat the right claimed 
there was in the nature of salvage. It is clear from the judgment of the 
Privy Council that the payment was mad? for the preservation of the 
estate In dispute, the plaintiffs there having claimed an Interest in the 
estate. Nothing is being preserved in this case- Therefore, S. 69 does 
not apply. As regards S. 70 chat applies when a person lawfully does 
something for another, not Intending to do so gratuitously. The section 
has been explained in an Allahabad case^ and it is pointed out 
there that the word “lawful'* in S. 70 cannot be Ignored, and It is stated 
that the Legislature “had In contemplation cases In which a person held 
such a relation to another as either directly to create or by implication 
reasonably to justify an inference chat by some act done for another 
person the party doing the act was entitled to look for compensation 
for it to the person lor whom it was done*’. This was followed in two 
cases®'* of the Bombay High Court. It is impossible to hold that when 
a person divests himself of all interest in property and gUts it to another 
and agrees thlit he shall no longer have any right to the management in 
another, he can be said to stand in the relationship which the aforesaid 
cases contemplate, S. 70 has also been considered In this case'^ 
and there it is stated that the section must not be read **8o as to 
justify the officious interference of one man with the affairs or 
property of another man, to impose obligations in respect of 
services which the person sought to be charged did not wish to 
have rendered”. There was here an officious Interference with the 
rights with which defendant was solely vested by reason of the deed. 
There is a further objection also regarding S. 70 In this case. It 
is evident from what the plaintiffs say that they took on the worship 

1. Mo^tfom, v. SaguTmoi, A. L R. 1920 Nag. 119 : 55 1. C. 60. 

Z. BtfkvAfUtuo, V. Tuisu Pandhafinach, A. L. R* 1937 Nag. 225 

171 1. C. 740. 

). Dakhina Mohan Roy, v. Saroda Mohan, (1894) 21 CaL 142 ; 20 1. A. 

160: 6 Sir. 366. 

4. Cheefi Lai, v. Bhofioan Oo*. (18S9) i 1 AIL 234 (243). 

5. PwiiaUuii, V. Bhogwon Dos. A. 1. H. 1929 Bom. 89 s 53 Bom. 309. 

117 l.C. 518. 

6. Jyani Bcfom. v. Umtav Begom, 32 Bcmu. 612. 

7. Shfifom Ramdeo, v. Hatbaji Jagannath, (1899) 12 C. P. L R. 4. 
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of the deity and incurred expemtr diereunder not because they were 
doing something for the defendatitt, but for their own purposes and in 
their own interests* According to them, they were interested in 
carrying on the worship of the family deity and accordingly they 
Incurred those expenses* If chat is so, then the act was not done for 
another but was done for the plaintiffs themselves, and in those 
circumstances S. 70 does not apply. See Punjlobiuii* and Jyani Begom* 
already referred to above in support of the view uhen in the present 
case.* 


3. Scope of the section &l **bound to restore ’’under Che 
provisions of b, 70 : - Although the pisinciff had originally agreed 
CD satisfy C & L's decree out of the consideration money for the sale 
due by him to B. his obligation to do so ceased when B sued him for 
that sum of moneyr He, therefore, did not pay the amount as a debt 
which he had taken u(x>n himself to satisfy; and it is held that the 
payment of lt« under the circumstances, made to release the property 
he had bought from attachment and sale under C's decree, cannot be 
called a voluntary payment, and it was immaterial that the property 
was not liable to be attached and sold, or that the plaintiff knew that 
fact. It might be contended that the payment was voluntary, since 
the plaintiff might have, but did not, take proceedings to obiecc to the 
attachment, which might have ted to the release ot the property- It is, 
however, doubtful whether he was bound to go to the cost' and trouble 
of legal proceedings, and it is, therefore, considered chat the ca«e comes 
within the provisions i;f S, 69, and of the principle laid down in this 
case.* T he decision of the present case doea not rest on this ground, 
as it is held that, under the circumstances of this case, the plaintiff is 
entitled to receive the sum he claims under the provisions of S. 70, B 
having clearly enjoyed the b^ricfir of the payment which was made for 
him, and which was not intended to be a gratuitous payment, by which 
the decree against him held by C 4k 1. was satisfied.^ 

4. Cases failing under the provisions of the section & S. 70 are 
eognisabie under the proviMona of S. 0 of the Small Cause 
Court Act I ~ (l) i he case is referred upon the question whether or not 
it was cognisable by the Small Cause Court under S- 6 of the ^kntll 
Cause Court Act CXI of 1B65). The suit is brought by a purebaaer in 

1. Puntabhai, v. Bhogu^cin Das, A, i. R. 1929 Bom. 8^ : 53 Bom. 309 ; 

117 1. C. 518. 

2. Jyuni l^garn, v. Umrm* Hegam, 32 Bom. 612. 

3. Banuarilal, v. R^igkiihove Guru, A. I, R. 1946 Nag. 21: 1. L. R. 

1945 Nag. 820: 1945 N. L 1 563. 

4. i.>ttlicHdiul. V. Rumkishen Singh, 7 CaL 648: 8 1. A. 93. 

5. Aiudlrn Pwsad, v. Bakar Saifad, (1883> 5 AIL 400.3 A. W. N. 

(1883), 79. 
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execittkm of«fNitni right to recover from defendant No. 1. one of 
the former holders of the tMtm right, a sum of money equal to a portion 
of what she has been compelled to pay to the sumin Jar for rent. The rent 
which she has been compelled to payaccraei ijc^ some of it before and 
some of it after the month of 129U It was inSrahim that the plaindff 

became purchaser, and she claims from the defendant, whose putni tight 
she purchased, payment of a portion of the sum which the has been 
compelled to pay In respect of the rent which accrued due prior to 
STobiin, stating chat the other iefenJiat, U a co-sharer In the patni 
right so sold, and who is made defendant pro forma, had procnised to 
pay his share claimed by the plaincifi^ on a similar groundi and that the 
defendant in the present proceedings whilst saying chat he would at 
some time or other pay his share, has never done so; this alleged promise 
docs not appear to have been proved; and does not form part of the 
case, and the question is, not whether this suit will lie, but assuming 
that it will lie Independent of any express promise, whether the Small 
Cause Court had jurisdiction to entertain it. Held,^ that If it lies, 
It lies, under S. 69, the terms of that section being “a person who is 
interested in the payment of money which another is bound by law to 
pay, and who, therefore, pays it, is entitled to be reimbursed by the 
ocher". This case* is relied upon as showing that such a suit will not 
lie In the Small Cause Court under S. 6. I hat case, however, was before 
the Indian Contract Act was passed, at a time when the law upon this 
subiect had not been defined by legislation. Having regard to this, the 
Court is at liberty to consider this case indcpcniently of the considerations 
which formed the ground of ihe decision oi this C.ourt in the cate of 
Ramfiux Chittang^e^ above cited and to hold, as the High Court of 
Allahabad held in this case^ that cases falling within the provislona 
of Si. 69 and 70 are recognizable by a Small ^^ause Court under S. 6 of 
the Small Cause Court Act. 

It was argued that the appeal would not Ue under the Full Bench case\ 
Cl, 41 of the second schedule of the Small Cause Court Act of 1887 so 
modifies the law held by that Full Bench to be the result of the old 
Small Cause Court Act coupled with the Contract Act as to exclude 
such a suit as is contemplated by cl. 4i of that schedule from the 
jurisdiction of the Small Cause Court. At any rate the appeal cannot 
be rejeaed on that ground, as the Act of 1887 restores the law laid down 

1. fCrishno fComini Chowdhrani, v, Oopi Mohun Gfiose Haira, 15 CaL 
652 (R B.) 

2* Rombttx Chittorigee, v. Modhoosoodun Chowdkury, B. L R. Sup. 
VoL 675 : 7 W. P. 377. 

X Noth Pratad, v. Ba#fuitli» 3 All* 66. 
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bf libe w«U4cnown Full Bench cne' before the Contnct Act wa> poied, 
tod to iuch a ault will not Ik In the Small Cauac Court.* 

S« '* Intweated in the payaumc of aaoney "The wording of 
MCtlon 116, C. P. i^ode leavea no doubr that private allenatiom during 
the pendency of attachment are “void aa agaiiut all claitna enforceable 
under the attachmettc’'> attd not under any former or aubaequent 
attachment Therefore, aince the attachment during the continuance 
of which the plaintiff's bybitwafa deed waa executed, terminated on the 
29ch Auguat, 1877, the expected aale of the ZOth November, I8S0, could 
not have preludiced the deed, and would only have conveyed the 
property to the purchaaer. aubject to the plaintiffs’ bjbiluafa charge. The 
plaintiffs were, therefore, not Interested In any legal tense In the payment 
of the money due under the decree on the 19th November, 1880, and 
the payment which they made on that day does not entitle him to any 
claim against the defendants. * 

Property purchased by the plaintiffs from the defendant was 
attached before judgment in a suit Irucltuted by a third party 
for recovery of a debt due by the defendant. The plaintiffs paid the 
money and sue for its recovery. The question la whether the plaintiffs 
were “interested in the payment of the money” within the meaning of 
S. 69. Held,* that in his notes to section 69, Sir F. Pollock aaya : “The 
words “interested in the payment of money which another ia hound by 
law to pay** might include the apprehension of any kind of lots or 
Inconvenience, or at any rate ot any detriment capable of being aaaested 
in money”. The Allahabad High Court* in a case of attachment ot 
moveables belonging to the plaintiff lot revenue due by the defendant 
held chat the plaintiff was interested in the payment for the release of 
the goods attached and was entitled to be reimburse by the defendant. 
It may be said that mere attachment of immoveable property does not 
constitute ■ trespass like the attachment of gooda. 1‘ut there k 
undoubtedly reasonable apprehension of loss or inconvenience and even 
detriment aaaessable in money. Whether it is to in every case of 
attachment to that even where there Is not the ahadow of a foundation 
for a claim to proceed against the property, the person whose property 
is sttsched can be said to be interested in making a payment it k 
unncceaaary to determine- On the facts of the case the view was justifiable 
that the pla intlffg were toterested. It may be doubtful whether the word 

1. Romkiu Chfftangec, v, Modhoosoodisn Pout Choud/wiy BLR 

Sup. Vol. 675 : 7 W. R. 377. 

2. BhdtoQ SingK, V, Romoo Mohum, (1895) 23 CaL 1^. 

3. Rom pMidd, V. Sabkram Singh, 2 A. W. N. (1882) 210. 

A Suhninutnki Iyer, v. Rmgappa Reddi, (1909) 33 Mad. 2J2 * 
19M.UJ.7S0:4LC 1083. 

5. Tuisokttiwar, v. iagsshor Prasad, 28 AIL 563. 
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Hncercit’ covert tny intereet other thtn pecunterir. $§«» however, 
ftrilowing ruUi^ri***^ of thli Court The Prby Coundl* Mid ; '*ln thh 
country If the food* of e third peaon ere seized by the sheriff end tre 
about to be told at die goods of the defendant and the true owner pays 
money to protect hit goods and ptevenc the sale, he may being an action 
to ttcovtt back the money he has so paid ; it Is the compulsion under 
which they are about to be sold chat makes the payment involuntary**. 
The case of Valpj^ referred to by the Ptiv 7 Council is authority for the 
position that the payment by the plaintiff under circumstances similar to 
diose found In the present case is not voluntary- The decision of this 
Court* is only authority for the proposition chat the defendant should 
be bound by law to make the payment which the plaintiff Is intereated in 
making. 

A purchaser of the equity of redemption who pays off at the time of 
redemption of the mortgage the amount of a bond not charged on the 
mortgaged property, cannot be said to be interested in the payment of 
that amount within the meaning of 5. 69, Contract Act, to as to be 
entitled to recover the amount from the mortgagor.* 

The Privy Council decision'^ must be read in the light of the fact that 
the plaintiff was at the time of making payment de facto proprietor. But 
the doctrine of aalvage cannot be invoked for the benefit of a stranger. 
The Bombay case* is authority for the proposition chat a party not In 
possession but expecting only to gain possession as the result of pending 
litigation is not entitled to make a payment on behalf of the person 
lawfully liable. This is a correct distinction between two classes of 
cases. A party in possession is interested in maintaining that possession. 
A party not in possession and subsequently adjudged to have no title 
has no Interest sc all. In the present cate the plaintiff having no title in 
the property and no possession in it at the time of payment of money 
paid to save the property, was not Interested in chat payment.* 

A gave a portion of his etcate paying iudi to Government to the 
plaintiff and undertook to pay the Government judi himself. 
Subsequently the donor made a gift of the residue of his estate to B, who 

]. Vdikufimrr Ammanagau v. KallipiTan Ayyangar^ 26 Mad. 497. 

2. Voikimtom Amfrutnagaf, v. KaUipitan Ayyangar, 23 Mad. 512. 

3. Dulichond, v« Rrnnkmhen Singh, 7 CaL 648 (653). 

4. Volpy, V. ManUy. (1845) 68 R. R. 778. 

5. Befasellappa Reddi, v. Vridhachala Reidt, 30 Mad. 35. 

6 Palaniappa CKetty, v. Rangdchafiar. A. L R. 1915 Mad. 6701 
28 1. C, 697. 

7. IXiUiina Mohan Roy,v, Safoda Mohan Ray, 21 CaL 142 : 20 LA. 

160 (P. C.) 

8. Dai Htnaumgft Jaawatgingji, v. Bhmfobhai Kajabhai, 4 Bom. 642* 

9. Nand Kishore Jha, v. Paraoo Mian, A. L R. 1917 Pat. 1S9:42 L C 

839 1 2 P. L L 676 * 3 P, U W. 255 1 1917 P. C C C 292. 
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MciQNnd the gift eloog with the obUgitIcMi to p«r the Oovenunent M* 
ft>e the lend ^ed to the pleindff. B, then nude i gift of hie eetete to 
die defendent who hed fuU notice of the oUigetlon undetteken by A 
end B to per the fuJi on the plaintiff’t lend. Plelntiff wet compdled to 
per the judi and eued to recover it from the defendant. Held,' that the 
defendant waa liable to t^bnburte the plaintiff under S. 69, and that the 
plaintiff undoubtedly had an interest in the payment of the judi. For, if 
it be not paid, hit lend would be fortdeked. Then the only queation b 
whether the defendant b bound by law to pay that judi. It b very 
clear that he b ‘bound by law’ doea not mean bound by law to the 
plaintiff, but that the defendant at the suit of any person might be 
compelled to pay. The plaintiff could put the law in motion in such a 
way that the result would show that the defendant was bound in law to 
pay the money in the payment of which the plaintiff was interested and 
which the plaintiff had thus in the first Instance had to pay. 

On a review of the earlier authorities on the point it has been held 
in the cue of Seru/oi Alt' that the words “interested in the payment of 
money'* within the meaning of S. 69, Contract Act, are compreherwlvc 
enough to Include the cases of persons, who are under apprehension of 
any kind of loss or inconvenience and nor restricted to cases of 
IndWlduab who ate sure to suffer actual detriment, capable of 
assessment in money.? 

It b true that S. 69 does not require the person making the rayment 
to be compellable to make it or that it was made by the opposite party’s 
request. The fact, however, remaitu that the payer has to estabibh 
tome interest, and by thb it b understood that he mutt show that by the 
payment he averted some loss or detriment to himself. The plaintiff, 
however, had to show more than that the defendants were bound by 
law to refund. The plaintiff had to show in addition a material interest 
in making the payment and that the money was paid in order to protea 
chat interest.'* 

The word “interested" ought not to be construed as meaning only a 
pataon with a real interest. If a person bonafide believes that he has 
interest in property atkl not merely for laying a claim makes tome 
payment for those who are bound to make it. he b entitled to 
reimbursement under S. 69 of the Contract Act. * 


1. 


2 . 


3 . 

4. 

5. 


Sornwhostri VithwoMih Sosth. v. Swomfrao Kashinuth Nadgir, 
A. 1. a. 1917 Bom. 55 s 43 L C. 482 : 42 Bom. 93 : 19 B. L R. 
939. 


Smfai AH, V. IsMT AH. A. L R. 1918 CaL 446 : 45 CaL 691: 

421. C. 30 *22 aw N. 347 » 27 C. L J. 607 
Sakai Sfiigh. v. Ckandetdip Lai, A, IR. 1919 Pat. 10: 49 1. C. 627. 
Meffrom, v. Sogimiwl. A. I. R. 1920 Nag. 119; 55 1. C. 60. 

Onlfiin Sana Kaet. v. Mott Bibi Ab Fatima. A. L R. 1925 Fgc. 201: 
771. C. 157. 
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C Mtacbed certmin crops under money decree sisitisc D« M obtecied 
chtt the crops were hb and whUe the objection case was pendkig, R 
attached the same crops under a revenue decree against M. HeU^ that 
it appears Impossible to deny that the provisions of S. 69 of the Contract 
Act are applicable to the present case. C was intereated in the payment 
of the money which M was bound by law to pay. and C did, therefore, 
pay the money. So under S. 69 he b entitled to be reimbursed by M. 
The faces of thb case^ are very similar and in that case it was held that 
the provblons of S. 69 were applicable. 

A debt for money paid arises where a person has paid money for 
another under circumstances and upon occasions which make it just 
and equitable chat it should be repaid; a debt or prombe to pay b then 
implied in law, without any actual agreement to that effect. Sir 
Frederick Pollock in his book on the Indian Contract Act expreased an 
opinion that S. 69 of the Act lays down in one respect a wider rule than 
appears to be supported by any Englbh authority, and that the words 
^'interested in the payment of money which another b bound by law to 
pay'’ might include the apprehension of any kind of toss or Inconvenience 
or at any rate of any decerlment capable of being assessed in money, 
while that was not enough in the Common Law, to found a claim to 
reimbursement by the person interested if he makes the payment himself.* 
Thb view has been judicially adopted in the following three caacs.^* 

G brought a suit for recovery of money against R and attached a 
house and shop prior to judgment. A held a decree against R for 
recovery of arears of rent and in execution of hb decree he attached thb 
very house and put it to sale. The house was purchased by the son'ln^law 
of R, and in order to save the house from sale G paid the amount due 
and saved the house from sale. Thb amount was taken by A In payment 
of hb own decree, it has been j.x>inted out in a previous case of thb 
Court* that the provblons of S. 69 are much wider than those of the 
Englbh Law' on the subject. In the aforesaid case* Sir Frederick 
PoUock*s works on the Indian Contract Act was quoted with approval : 

L Chunni ImI, v. Manik Chand, A. I R. 1926 All. 745 : 97 I C. il9. 

2. Jluwkw Lai, v. Rewoff. 19 A. L. ]. 73 ; 61 1. C. 892. 

3. Eastern Martfage and Agency Co, Ud, v, hAahamtned Fazlul Karim, 

A. L R. 1926 CaL 385 : 52 Cal. 914 : 41 C L J. 571 : 90 L C 
851. 

4* TisUa KmufOf, v, Jageswor Prasad, 28 AIL 563 ; 3 A. L I. 372 
(1906) A. W. N. 114. 

5, Sitbraniania Iyer, v, Vengioppa, 33 Mad. 232 : 19 M. L. J. 750. 

6. Pankhabati Chaudhufoni, v. Nani Lai Singh, A. 1. R. 1914 CaL 

338; 21 L a 207 :19 C L. J. 72 :18 a W. N. 778. 
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**lc li enough (ot « perion dtimlng under tlie provislone of this section 
CO show that he had an interest in paytog the money claimed by him at 
the time of the payment^. Even where a person is not under a contract 
legally bound to make a payment, but if he U only interested In making 
the payment, he would be entitled to be reimbursed under the provMoos 
of S. 69, L C. Act. In the present case, G was interested in making the 
payment tn order to save the house for the recovery of his own decree. 
The Interest was sufficient to entitle him to make payment and to claim 
repayment afterwards from 

S sold seven wms of land to K who gave in usufructuary mortgage 
three^and^half warn of land to J. Out of these three^and'half wan$ of 
land, two wans of land were purchased by P from C to whose share the 
land came as a donee from S* Later, mortgagee, ], instituted a suit againat 
P and others for getting possession of two wans of land. In the suit P 
as defendant, set up a title paramount and averred chat his purchase was 
before moregage and it was not affected by the same. The mortgage 
decree that was obtained by the said mortgagee was put into execution, 
and in the application for execution P appeared as iudgment^ebtor and 
land was included in the schedule of properties as one of the mortgaged 
properties. The property was advertised for sale. Upon this, P paid up 
the entire decretal amount in order to redeem his share. Thereafter, 
P instituted a suit for recovery of that sum. Held.* that the following 
decisions*** under S. 69. Indian Contract Act. have made it perfectly 
plain that the words ^‘Interested in the payment of mony*' as used In that 
section, include an apprehension of any kind of loss or inconvenience 
or, at any rate, any detriment capable of being assessed In money while 
the same is not enouuh under the Common law to found a claim for 
reimburtemet. rhetcfoce, the facts of this esse comes directly within 
the purview of S. 69 and in the circumstances in which the depoait is 
alleged to have been made hy the plaintiff he U entitled to be reimbursed 
under the provisions of char section. In these circumstances it stands 
CO reason to hold that such interest as the petlciouer had tn the sale 
was a sufficient incereit which would make the deposit that he 
made a lawful payment within the meaning of S. 70. 

1. Ahd Husain, v. Gonga Sahai, A. L R, 1928 All. 353 : 26 A. L J. 

435: 113 LC. 441. 

2. mFaluf, V. Chand Bswa, A, L R. 1928 CaL 389 . lOSL C. 46: 

32 C, W. N. 1087. 

3. Tidska fCtmwar, v. logsshaf Ptasad, 28 All. 563 : (1906) A. W. N. 

114: i A, L J. 372. 

4. Subfomania iyer, v. Vsngoppa Reddi. 33 Mad. 232 i 4 L C. 1063 : 

19 M. L. J. 750. 

5. Pankhabaii Chaudhurani, v. Nonihat Singh, A« L R. 1914 CaL 

338 i 18C. W. N. 778 111 L C 207 :19C U L 72. 
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The Ibtlowfaisi easel*-* have held, in effect, that the words “a penon 
who ia interested** do not mean that the person who makes the payment 
must prove that he had such an interest as would stand the test of a 
iudiclal tiial* The decisioos poit>t to the conclusion that all that is 
necessary for a person making a payment to recover It, is that he should 
really believe and honestly believe that he must make the payment In his 
own interest. There is a difference of opinion among the High Courts 
of India as to w hether a person^ who makes a payment on account of 
another, in respect of an immoveable property acquires or not a lien or 
charge on the property so saved, by way of a salvage lien. In this High 
Court this is the principal Full Bench case* and the saaic view Is taken 
in a Calcutta Full Bench case.^ In Madras a contrary view was taken 
and a charge was granted, and Bombay followed Madras. In Bombay, 
however, a contrary view was taken later on, and in accordance with 
the view of the Allahabad High Court. In England no charge is allowed 
(see Coote’s Law of Mortgage, 1927, p. 1331). Members of the 
Allahabad High Court are bound to follow the Full Bench decision of 
this Court and must hold that no charge is created by the payment.* 

The plaintiff became owner of certain properties in 192 ' by purchase 
from her father. Ac the date of this transfer, the properties were 
subject to the liabilities imposed upon them by the decree In O. S. 
No. 248 of 1917 in which her father was one of the defendants. That 
was a suit by a sub-mortgagee from the first mortgagee and plaintiff*! 
father was impleaded therein because he held a second mortgage over 
the same properties. In 1915 the present defendant as assignee from the 
first mortgagee had filed O, S, No. 52 of 1915 against the mortgagors and 
the plaintiff** father as second mongagee but without Impleading the 
sub^mortgagee. A decree was passed for the full amount of the first 
mortgagee. The result in law would be tliat the first mortgagee 

1. Dakhina Mohan, v. Setroda Mohon, 21 Cal. 142 i 20 LA* 160 t 

6 Sar. 366 (P. C.) 

2. Tulsa Kunwar, v. Jagawar Prasad, 29 Ail. 563 : 3 A. L. )• 372: 

(1906) A. W. N. 114. 

3. Khushdl Singh, v. Khawani LoL 3 A. L ]. 665 : (1906) A. W. N. 

282. 

4. Binduhoslimi Dassit v. Harendra Lai, 25 CaL 305 : 2 C. W. N. 

150. 

5. Radha Madhub, v, SasU Korn, 26 Cal. 626. 

6. Seih Chtof Mol, v. Shib Lai, 14 All. 273 : (1892) A. W. N. 117 

(R B.) 

7. Kmu Ram, v. Mozaffer Husain, (1887) 14 CaL 809 (F. B.) 

8. Munni Bibi, v. TnUi Nath, A. L R. 1932 Alt 332 : 1932 A* L. J. 

63:136LC. 66:54 AIL 140. 

F-166 
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decree-holder when he recdvet tbte amount would be bound to apply die 
requiilte part of that amount In paying ofi the sub-mortgage so as to be 
able to re-transfer the mortgaged properties to the second mortgagee or 
the mortgagor free from all incumbrances created by the first mortgage 
Before the decree amount was paid^ the first mortgagee decree-holder 
seems to have assigned that decree to his daughter and when she took 
our proceedings In execution, the second mortgagee paid the amount Into 
Court on 12th June 1920. In the sub-mortgagee's suit (O. S. No. 243 of 
PI7) the present defendant did not take any steps to sadsfy that 
mortgage or the decree and the present plaintiff who had in the meantime 
become the owner of the property was obliged to satisfy the decree-holder 
by the execution In 1926. She accordingly filed this suit In 1927 to 
recover from the defendant the amount which she was obliged to pay 
in discharge of the sub-mortgage. Held, that the liability of the 
defendant to the plaintiff arises from two facts ; one, that the defendant 
received the full amount of the first mortgage decree from the plaintiff's 
father and yet failed to apply it in the manner required by law and by the 
terms of the preliminary decree, so as to release the property from the 
sob-mortgagee and two, that by reason of her interest in the property, 
the plaintiff has been obliged to pay off the sub-mortgagee. In principle, 
thr case is governed by the analogy of the Privy ('ounci! decision.* 
The fact that the question there arose directly between the vendor and 
the vendee makes no difference for the present purpose, because in chat 
case also the obligation of the vendor was one cast upon him by law, 
(t e.) by S. 55, T, P. Act, to discharge undisclosed encumbrances and it 
was held that when the vendee was compelled to discharge such 
encumbrances in order to protect his interest in the property he was 
entitled to reimbursement on the principle of S. 69, Contract Act. 

A Hindu widow after h^r remarriage sold the property of the first 
husband for discharging certain debts due from the estate of the first 
husband and the purchaser paid such debts. HeU,* that the case is really 
governed by S. Contract Act. The defendant who under the findings 
ot the crourts appears to have been, at any rate to the extent that is 
contemplated by S, 69f a bona fide purchaser for value as it may be 
expressed or is at any rate a person interested and he came into 
possession of the estate. He then paid off certain sums of money. 
Therefore, the plaintiff Is in the position of seeking to recover an esute, 
the defendant is in the position of admitting, and he must admit on the 

1. SubMcke ShetUthi, v, Andwimma ShttUihi, A. L R. 19J4 Mad. 62^ 

1934 M. W. N, 898 : 40 M, L W. 673 : 153 I. C. 31& 

2. Bogdwact, v. Btmofst Das, A. L R. 1928 P, C. 96 ; 108 L C 687 * 

SSL A. 135 : 50 AU. 371, 

3. Dhnnu Mahia, v. A/odhiya Pfonid Singh, A. L R. 1954 Pat. 327 • 
ISO LC 893. 
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findings, chat he is not entitled to the estate and must deliver it up» but^ 
on the other htnd» while he was in possession of the estate being a person 
Interested, he has paid off debts whkh would ulcltnately have to be 
discharged by the plaintiff and the plaintiff must» therefore, reimburse 
any sums so paid. 

The mere tact that the agent has. by a separate contract made with 
a firm abroad, undertaken to pay it for all goods supplied by It and not 
paid for by the purchaser does not entule him to sue the purchaser for 
the recovery of the price of the goods paid by the agent to the firm if the 
order is not placed through him* The agent under such circumstances 
is not entitled to claim the benefit of S. t>J on the ground that he is a 
person interested in making the payment, as there U no privity of 
contract between the agent and purchase In such a case even if by 
his letters to the agent and by payment of a part of amount to him* the 
purchaser has given an occasion ro the agent to believe that he would 
pay the amount to him, still it cannot override the provisions of S. 230, 
Contract Act, as to give the agent right to recover the amount from the 
purchaser.* 

As was said in this Calcutta case* thew^ords '‘interested in the payment 
of money vvhich another is bound by law to pay” might include the 
apprehension of any kind of loss or inconvenience or any detrimimt at 
any race capable of being assessed in money : Sec also tlie case of Scrafat 
Alt^ vviilch follows the above* and the case of Munni Biln.** In the prcseMit 
case the S f irm was interested ii\ paying this money to avoid the sale of 
the whole undivided holding for default of payment of this small portion 
of land revenue. It is contended chat the adjudicating creditor has no 
locuj ituivJj but merely the receiver. I'hcre is no force in this contention. 
The adjudicating creditor was the person who was moving the receiver 
and financing him at\d was intertsced in the payment of such money.* 

i he words “interested in the payment of money” may include the 
apprehension of any kind of loss or inconvenience or at any rate, any 
detriment capable of being assessed in money. {Set the following two 
cases Siti* and MunniJ^ It is manifest that the plaintiffs were interested in 

I S Nasirudditi!, v. Firm Dttrga Prashad, 168 1. C. *158 : 39 t\ L. R. 

' 437 : A. I R. 1937 Uh. 607 

2. Pankhabati, v. Ncmi ImI SingK A. 1. R. 1914 Cal. 338 : 21 I. C. 

207: ISC, W/N. 778* 

3 Serafat Ali, v. Issar Alt, A. I- R* 1918 Cal. 446 1 42 J. C. 30; 

45 Cal 691.22 <l W. N. 347- 

4 Mimni Bibi, v. Tfrlofci Noth, A. 1, R. 1932 AIL 332 : 136 L C. 66 : 

54 AIL 140 : 1932 A, L J. 63. 

5 S. R. M. A. R. Ramanathan Chmjaf, v. R. M* P. Cheuyar, A. 1. R* 

1937 Rang. 350; 172 f. C. 437. 

6 Siti Fofeif, V. Chand A. L R# 1928 CaL 389 : 108 I. C. 46 : 

32 C. W. N. 1087. 
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the payment of the decretal money to prevent the tranifer of morQMed 
property to the auction purchaaer. It to abo manlfcat that the mortgagota 
were bound to sattofy the decree that was passed against them on foot of 
the mortgage. On general principle of equity, the plaintiffs muat be 
rcimbufsed unless there to any statutory bar to such a claim. There to no 
Statutory prof tolon which bars such a claim but, on the ocher handf the 
following decisions*'^ support the plaintiffs and the view taken in 
those cases must be endorsed. * 

The defendenc had taken Rs. 200 as iacciwi loan from Government 
and had mortgaged hto property on 17th May 1938. Before this the 
defendant had applied to the Debt Conciliation Board, Ellichpur* and, 
on hto application, an agreement was registered on 28th Match 1938. 
The toccavi loan was incurred after the registration of the agreement 
with the Debt Conciliation Board. The defendant did not pay the 
iaccavi loan, and the property which had been mortgaged with 
Government was ordered to be sold. The plaintiff who was interested 
in the agreement that was registered at the instance of the Debt 
Conciliation Board as a creditor thought she was bound to make the 
payment to save the property from sale. She, therefore, made the 
payment of the taccavi loan for which the property was being sold as 
one interested in making the payment and instituted the present suit for 
recovery of the sum from the defendant. Hefih^that the plaintiff was a 
charge-holder under the agreement with the Debt Conciliation board of 
the property that was being sold and as such Interested in the property 
that was sought to be sold for satisfaction of the iaccavi loan, The 
toccdvi loan was such as the defendant was bound by law to pay. The 
payment was made by the plaintiff bona fide for the protection of her own 
interest* That such a payment made by a prior mortgagee w^ho claims 
to be Interested in the property does not fall under S 69, Contract Act, 
was the view once held by the Allahabad High Courtbut later, the 

L Gopi Narain, v, Bansidluir, 27 All. 325 ; 32 I A. 123 : 2 A. L J. 

336 1 8 Sar. 799 (P. C.) 

2. Shih Lal» v. Misnni Lai, A. I. R. 1922 All. 153; 63 1. C. 604; 

19 A. L J. 840 ; 44 All. 67. 

3. Naubat Lai, v. Mahadeo Prasad Singh, A. I. R. 1929 All. 309: 

no L a 297: 51 All. 606 : 1929 A. L J. 419. 

4. Aiam AW, v, Beni Charan, A. I. R, 1936 All. 33 i 160 I. C. 541 • 

58 All. 602 : 1935 A. L J. 1294 (R B.) 

5« Jagamath Prasad, v. Chunni LaL A. 1. R. 1940 All* 416 : 1940 
A. Lj. 511 i 1940 A. W. R. 458 ; L L R. 1940 AIL580: 
191 L a 647. 

6» Bhogirathi Bai, v. Oigamber Ambodos Subnto, A. L R. 1945 Nag. 

179: L U R, 1945 Nag. 247 : 1945 N. L. J. 98. 

7. Rom Prosdd, V. Salik Ram, 1882 A. W. N. 210, 
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Allahtbftd High CoufC^ itself has held that 'a person interested In 
making the payment* does not mean that the Interest should be such as 
would stand the test of a Judicial trial, and chat it is sufficient if the 
person who makes the payment honestly believes that his own Interest 
requires that it should be made. It cannot be disputed that the plaintiff 
had reasonable ground for believing—even though that belief, it may 
be argued, is not quite sound in law—that as she had an Interest In the 
property as a charge-holder she was Interested in making the payment to 
avoid the sale of the property, and paid hoping to get a reimbursement 
from the defendant. 

**lntsre8ted in the payment** under the provbions of the 
Sec. & "lawfully** under the provisions of 3. 70.—The contention 
was that under Ss. 69 and 70 the defendant was entitled to recover the 
local cess paid by him in respect of the wania land. Held,* that even 
if that were so, the defendant would not have been justified in resorting 
to the summary levy, by the mamlatdar, of the amount to which a 
superior holder is entitled; for no tenancy whatever exists between the 
defendant and the plaintiffs, and the only remedy open to the defendant 
would have been a civil suit to recover money paid by him to the use 
of and for the plaintiffs. But, further, under the circumstances which 
exist in this case, such an action would have been sustainable by the 
defendant. Assuming that portion of a certain sum was called for by 
Government in respect of those wanm lands, and that the plaintiffs 
were “bound by law to pay” that portion to Government, the defendant 
was not a person “interested in the payment’* of that money within 
the meaning of S. 69. He was not compellable to pay the money to 
Government in respect of land of which he Is not and never was 
proprietor, and which could not have been granted to him by 
Government, Inasmuch as it was not vested in Government, but in the 
plaintiffs and their prcdeccssors-ln title. Nor is it to be supposed that 
Government w^ould have persisted in demanding from the defendant 
so much of it as was charged in respect of those lands, if the defendant 
had candidly informed Government, as he ought to have done, that 
those lands belonged to the plaintiffs, and that the defendant had no 
right whatever, to them, and, therefore, could not legally be required 
to pay local cess In respect of them. This, however, he did not do. 
And so the defendant cannot be regarded as having “lawfully*' made 
that payment within the meaning of S. 70. inasmuch as he did so 
fraudulently and dishonestly and with the deliberate intention of 
manufacturing evidence of tide to the wanta lands of the plaintiffs, to 

1, Munni Bibi, v. Ttrloici Noth, A, L R. 1932 AIL 332 ; 54 All. 140 i 

136 L C 66. 

2. Oesof Himatsingfi Jafovarsingfi^ v. Bhavabhai Kayabhai, flSdO) 

4 Boim 643. 
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which kt well knew chit he had me only mny bwfiil or lute claim 
whatever. 

7. "Bound by law to pay” The plaindfh were certainly the 
peraotif, who were interested in the payment of the (mtni rent due to the 
tdmimldT;andchequestion» and the only question, which under this section 
arises b. whether U was bound in law to pay hb quota of the pumi rent 
The case b not atriccly speaking a case for contribution, properly so 
called. It b not a cate where one co^harer in a joint estate hairing paid 
the entire liability due upon the entire body of share^holders brings a suit 
for contribution against the other coHiharers for recovery of the amounts 
respectively due from them. Bur thb b a case where a third parry, who 
is not a co-aharer in the fwiini estate, In order to save hb Interest In the 
estate pays up the wmindaf*s demand-*a demand which the several 
share^holders In the putni estate were bound to have satisfied, and brings a 
suit for recovery from them of the amount which he paid on their account 
in respect of the several quotas of their liability. It », therefore, to 
consider whether U was bound in law to pay hb quota of the rent to the 
tumfndar. Pfinw facie, it seems that he was bound to pay It, for he 
having fcpresentcd to the zamindar that he had purchased this property 
from A, and the zamindar having, upon the faith of his purchase, 
registered hb name in place of A, he (the zamindar) was entitled to call 
upon to pay hb share of the rent due to him. In thb view of the matter 
having put himself forward in various proceedings as the real owner ot 
the putni in question, the Loan Company was perfectly justified in 
bringing the suit against him and the other co-sharers for the recovery of 
the amount that was due from them. ^ 

The respondent contends that although he may not be the mortgagee 
of the share the appellant obtained on partition, he is the mortgagee of 
the shares of the other defendants. In that case the appellant is not 
bound by law to pay the revenue which the plaintiff has paid and thb 
contention fails.® 

A nominal and collusive transferee without consideration, who, being 
sued jointly with hb ostensible transferor, by a person holding a 
mortgage on the property* pays off the mortgage debt in satbfaction of 
the decree passed In favour of the mortgagee, b not entitled as against a 
purchaser for value to have a lien on the mortgage property for the 
sum which he has to paid off. Such a person is neither under a legal 
obligstlon to make the payment nor has he any right of hb own which 
it b necessary for him to protect. It cannot be held that he enjoys any 
interest In the property by reason of the nominai and collusive purchase. 


K UmesH Chandra Bone^. v. fChuIna Loan Co, (19061 34 Cal 9L 
Sulmimania Chftty, v. MahaliniOiami Soon, (1909) 33 Mad. 41 : 
6M.LT.196;19M*L.J*6Z1:3LC 624, 
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Si» 69 mod 70t Ccmtrtcc Act, do not rtf er to mny chirge or Ueo upon mvt 
property and teem to conCemplate, at leatt primartlyt only a pcrtoztal 
ilibiliey.^ 

There is no iuttificaCion at all for the proposition chat the legal 
liabiliry to pay, contemplated by S« 69 in respect of the person who does 
not make the payment, is only such a liability as can be enforced by the 
person to whom the payment is to be made. Here the defendants were 
"'bound by law to pay” because they were legally bound to do so under 
their contract with the pUlndfis, and the fact that the malguxar could 
not enforce this contract teems to have no bearing on the matter at all 
To restrict the meaning of the plain words of the section In that way is 
to import many other words into it which the legislature could have 
put there but did not. And to say that a person who is interested in 
making a payment is no longer so interested because to his Inceresc is 
added a legal duty to pay seems almost a contradiction in terms. He is 
more interested than ever. The words “interested in the payment of 
money” of S. 69 do not exclude the case of a person who In addition 
to being so interested is also legally bound to make the payment, and 
that the words “bound by law to pay” include all cases of persons 
legally bound to pay whether under contract, or otherwise, and In the 
case of a contract, whether it is enforceable by the person to whom the 
payment is to be made or not.* 

A sold certain properties to B. Subsequently he sold certain other 
properties to C. The sale to B was said to be free from encumbrances, 
whereas the sale to C recited various encumbrances on the property, 
which C was to discharge as a part of the sale price. One of them was 
a decree debt of Rs. 2,000 obuined by D. C did not pay off this amount 
and subsequently B’s properties which, together with those sold to C 
had been attached by D before judgment, were sold. In order to prevent 
the sale being confirmed, B paid the decretal amount and sued to recover 
the sum from A and C. Held,* that S. 69 was applicable and that B 
was entitled to recover the amount he had paid. The definition of the 
words ''bound by law to pay” given in a Bombay case^ is this; 'Bound 
by Law* does not mean “bound by law to the plaintiff, but that the 

1. Kaiuppan Awbedagaran^ v. Muhamnuul Sekutfi Lewai, A. 1. R. 

1914 Mad. 371 : 26 M. L J. 74: 1914 M. W. N. 131 : 
14 M. L T. 478: 22 L C- 253. 

2. Umed Singh, v. Bihari Ltf, A. L R. 1922 Nag. 50 : 4 N. L J. 76 ; 

70 I. C. 310 ) 62 L a 881. 

3. Ratappa Piiiai, v« Mifio Zeminddr Doftfiwomi Reddiof aliaa Pethu 

Reddiar, A.LR. 1925 Mad. 1041 ; 49 M. L ). 88: 1925 
M. W. N.4B6s90LC,54S. 

4« SomdshdiSn, v. Swamifoo KashinatK A. L R. 1917 Boa. 55: 
42 Bom. 93 :43 L C 482: 19 Bom. L R. 939. 
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defendant at the suit of any person might be compelled to pay**. This 
definlticm is the correct one and the same view is taken by a Bench of 
the Madrass High Comt^ where the following observation at p. SOI of 
39 MadL occurs: person who is interested in the payment mentioned 

In S. 69 must be a person who as between himself and the defendant 
was not bound to pay though the defendant may be under an 
obligation to pay to a third party**. On the facts of that case it 
was held that S. 69 was not applicable* but the same reasoning is adopted 
in this case.® The same view is taken In these cases.*-^ 

h>r the application of S. 69, it is necessary to show that the defendants 
ate the persons bound in law to pay. Trespassers are not persons bound 
in law to pay dues to the tamirukif. Therefore, no cause of action arises 
against the trespassers for reimbursement under S. 69 for dues paid to 
ttfmindnron their behalf.* 

I'he liability to contribution is not entirely contained in sections 69 
and 70 of the Contract Act although, generally speaking, a large number 
of such cases do come within the purview of those two sections. In 
this case* It was said as follows .—The right of contribution has its 
foundation in and is controlled by the principles of justice, equity and 
good conscience- It does not arise from contract, although it has 
sometimes been based on the theory of an implied contract for contribu^ 
tion supposed to exist between the parties jointly liable cx-coniractu. 
Every joint debtor who has been compelled to pay more than his share 
of the common debt has the right of contribution from each of the 
co^ebcors. The principle is that one who has discharged a common 
liability can recover from his co-obligors only the excess that he has 
paid over hU share and each co-obligor is liable to contribute only in 
proportion to his share of the common debt or obligation’*. A person 
may be interested in a payment, though he may be liable for or bound 
to pay only a part of the money. S. 69 does not speak of mere persocuLl 

1. Jagapati Rdju, v, Sadmsannoma Arad, A. 1. R. 1916 Mad. 980 : 

39 Mad. 795 : 29 M. L J. 639 : 2 M. L. W. 1046 : 31 L C 255 : 
18 M. L T. 464. 

Z. Muthurokktt Moniagafan, v. Rakkappa, A« L R. 1914 Mad. 26 : 

26 M. L. J. 66 : 14 M. L. T, 591: 22 1. C. 9 ; 1913 M* W, K 

1047. 

3. Mothopronotk Chottopadhya* v. Kristo Kumar Ohose, 4 Cal. 369. 

4. Chandradaya, v. Bhagban, A. L R. 1916 CaL 954 : 23 C. L. J. 125: 

32 1. C. 200. 

5. Payida Ramakruhtuiyya. v. Banty Nagttrittu» A. 1. R. 1926 Mad. 

152(1); 22 M.LW, 836 :91 L C 608. 

Moumgini Dek, v. Brajesinor Bdnciji, A. 1. R. 1915 Cal. 334; 
27LC2Z;20C.L.J. 205. 
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lUHIity. Take the case of iAaninira* where it waa hdd that '*a 
mortgagee who purchases a property at an execution sale is under a 
legal liability to pay the rent due upon the property at the time of the 
purchase, and> therefore, cannot claim under S. 6^ of the Contract Act 
contribution from the mortgagor’*.* 

The expression ^‘bound by law’* has been explained In this case* and 
it was followed in this casc^ where it was held chat S. 69 was intended 
to include the cases not only of personal liabiliry, hut all liabilities for 
payments for which owners were indirectly liable, those liabilities being 
imposed upon the lands held by them. This was a case in which a 
purchaser in execution of a mortgage decree was held bound to pay the 
arrears of rent for which a decree obtained by the landlord prior to his 
purchase. On principle there does not appear to be anything 
differentiating this case from that of a purchaser at a private sale, and 
it must accordingly he held that the defendant was bound by law to pay 
off decretal debt. The appellant’s contention that his purchase, upon 
the terms of his ktbala, was free from liability for the back rents cannot 
help him as his liability for the rent remained, even if there was any 
such stipulation, though such a stipulation will perhaps enable him to 
recover the amount from his vendor. There is abundant authority as, 
for example, from the following decisions*'^ for the proposition that a 
mortgagee who has given up his mortgage lien, might bring a simple suit 
fot money for the purposes of recovering the money paid by him to aave 
the property. The same view receives support from the decision of the 
Privy Council Hence, in the suit for the recovery of the money paid 
by a mortgagee to s ive the mortgaged property from sale under rent 
decree, simple money decree should be given»" 

The plaintiff mortgaged his holding to the defendant on the 16th 
July, 1874- Under the terms of the mortgage, which was usufructuary, 

1. Manmdra Chundra Nundy, v. Jamahif Kumari, 32 Cal. 643: 

9 C. W. N. 670. 

2. Registered Jessote Loan Co., Ltd., y, Gopal Hart Chose Choudhurjf 

A. 1. R. 1926 Cal. 637; 30 C. W. N. 366 : 94 I. C 139. 

3. Mochooronoch ChuUopadhya, v. Kriito Kumar Chose, 4 CaL 369. 

4. Chandradaya Sen, v. Bhagaban Sen, A. 1. R. 1916 CaL 954: 

32 L C. 200 : 23 C. L. ]. 125. 

5- Lachmofi Singh, v. Salig Ram, 8 AU. 384 ; fl886) A. W, N. 134. 

6. Anondi Rom, v. Dmt 'Najaf AU Begttm^ 13 AIL 195 : (1890) 
A. W. N. 228. 

7* Nugendra Chunder Chose, v. Sftemuuy Kamini Dossee, 11 M. 1. A. 

24 ; 18 W. R. 17 ; 2 Suthcr 77 : 2 Sar. 275 (P. C). 

8. Sartguhaia Roy Choudhurani. v. Kamini Kumat Chaudhury, A. I. R. 
1926 CuL 765 : 43C. L J. 142;94LC- 811. 
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the dcfcndiDt woi bourd to pay to the ttur^ndar the rent due (at the 
holding but failed to do so. In 1926 the zamindai brought t suit for 
arrears ai rent against both the mortgagor and the mortgagee- A decree 
was obtained on the 9ch September 1926. The plaintiff paid up the 
mortgage money on the 50rh September 1926. He then brought this 
suit to recover the payment from hm mortgagee. It appears that on 
the 27th July 1926» befor^r the z^^^nindar got hU decree for arrears of 
tertt, the plaintiff had sued the defendant for redemption of his mortgage, 
ileld,' that there Is nothing in law to prevent the plaintiff from treating 
the caiisc of action as one arising under S. 69, Contract Act His 
mottgage suit was brought before the plaintiff paid the zamindar the 
arreant of tent, liven if it had not been brought before, it was open 
to the plalntitf to say that he preferred to realise this sum by a separate 
suit based on S. 69 , Contract Act, rather than by complicating the 
mortgage account. A cause of action arose under S. 69 immediately 
the payment was made by the plaintiff. The plaintiff was entitled to 
make the payment immediately it became due from the defendant. 
Moreover, liability to pay under S. 69» Contract Act, should not be 
restricted to the liability existing between the person bi.)und to pay and 
the person to whom the money is paid. A payment to attract S. 69 
must,be voluntary. A payment b voluntary when it is made by a person 
In pTOf^r command of his senses and it is wrong to hold that the 
payment was not voluntary because the plaintiff could have waited 
until execution was taken out by the tuminddr. 

In a suit for redemption the representatives of the mortgagor were 
required to pay a certain amount of money to the re presen taciv'cs of the 
usLifrsjctuary mortgagee of a part of tlm mortgaged property from the 
original mortgagee before he could get possession of the property 
mortgaged. that Cue representatives of the mortgagor could 

recover the amount so paid from the representatives of the original 
mortgagee under S. 69. They were persons intcrestc<i In making the 
payments and titdr case came within the meaning of the words “bound 
by Iftw'* to pay lt> o9 of the Act. In a Calcutta case'’* it was held that 
S. Act 9 of 1872. was Intended to include cases not only of personal 
liability, but all liabilities to payment for which owners of land ere 
Indirectly liable, when such liabilities arc imposed upon lands held by 
them* 

The deed of endowment, is not on the record and it is not poasible 
to say that it contains any stipulation which, in all circumstances, 

K Naipal^v, Bant Qopal Singh, A. L R. 1927 AIL 713; 25 A, L. J. 
791. 103 I C 289. 

2. Murfidluir. v. Nauni/uiJ Singh, A. 1. R, 1932 Oudh 222 : 

9 0. W, N 414 : 1J81.C. 137. 

3. Mkuhuianuih Chuuop^kya, v. Kiniia Kismuf Ohou, 4 Cal. 369. 
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directs etch miMvi'alli to pty half of what is directed to be paid to the 
bcnefidaries. Ic MY he taken thit t;\ - who are In cKarje of 

the property have been mil' Uoi ? pay certain sums out of the 

Income chereM to the b^iefiriarifS. It urit ot the two mutjuv.iifa is 

In p>5session of the bulk of the tncora % ani h ' pavsoff the benetki iries, 
it cannot be SJtU that he has paii w lat the ocher muJauu!/u was bound 
CO pay. He has paid what he was himself bound to pay, having regard 
CO tnc fact that the bultc of the profits came into his own hands. In 
this view the lower Courts have correctly held that tho plaintiff is not 
entitled to contribution. ‘ 

An independent examination of English cases as also the deHsion of 
the Judicial Commlrtoe'^ show that the view taken in the case of Jib;in* 
and of Sir George Kankin, C, )-, in K’rb/maliil* is the right view to 
tak^:T and it follows therefrom that stranger to a contract cannot take the 
benefit of the contract between other persons reserving a benefit to a 
srrai^ger unless from the terms of the contract it is clear that a trust for 
the stranger was intended. A TuU Bench of tiw Madras‘Hlgl* Court* 
afjcr review of the English and Indian have reached the same 

conclusion. Conscvpioncly where under a daipaini kabulthai the 
djT'ul'uljT joufracts witn the pdtntciar taut he would pay the darpatnf 
rent into the shirvsiu of :: rninJjr in the rum : of p.UniJir, and stipulates 
in defii lit of the payinent of tae assigned JarpMai rent according to 
the hiC he snail remain bound to pay w^hac sum will fall due to the 
jtiinirtJoT on accouru of interest for the defaulted kists in terms of pa£nf 
ka/»uijj: between tPe patnuJor and the i^mmindar, there is no Crust created 
in i ivo-’.f of the ;:J!rundiir so as to entirle aim to enforc,^ paym rtic by 
citupaiMi.Lir, nor is the djiTpuduciar “bound by law to pay” withri the 
mear.in^T of S. o h ir proceedings f jr sale of (utni under regulations for 
arrears of rent arc taken and safiutnidaT pays the arrears arid averts sale of 
so as to give hi n cause of action lor reinibutscrncnt under S. 69 
against duTjfwmclar. * 

1. Quhklwn, V. Mt .Mubaruk tauma, A. I. K. 1935 All 758 : 

1935 A. W. R, 5i7: 1935 All L R. 228: 1935 A. L J. 

50J : 154 I C. 7'6. 

2. Ndibw fCKan, v. Buironat/i SingH, A* 1. R. 1922 P, C, 176 ; 66 I C. 

107 : 26 C. W. N. 514. 

3. Jihan Krishna, v. Nim^ma Gupta^ A. L R. 1926 Cal. 1009; 

96 I C. 846 : 53 Cal 922 ; 30 C. W. N. 812. 

4. KmKnaW Sadhu, v. Pramiiabaia Dassi, A. L R. 1928 Cal. 518 : 

1141 C, 658 : 55 Cal 1315 : 52 C. W. N, 634. 

5. Subbu Cfietti, v. AmnachcHom Chettyar, A* I R. 1930 Mad. 382 : 

1241 C 55 : 53 Mad. 270: 58 M. L j. 420 (R B.>. 

6. Adhaf Chandra Mondalf v. Doigobinda Das, A* I IL 1936 

Cal 663 ; 63 C, U J. 287 : 40 C. W. N. 1037 : 63 Cal 1172, 
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The quMtlon i* whether • penon «rKo i* bound by law to'nakea 
payment U a perton who is interested in the payment within the meanta^ 
of S. 69, Contract Act. On the EnglUh law it seems clear that he would 
be. At p. J84 of ttie Pollock ani MulU’s Indian Contract Act (Edo. 6 ), 
the fotlawlnf! authoritative exposition of the English law has been cited: 
"Where the plaintid has been compelled by law to pay or, being 
compelled by law, has paid money which the defendant was ultimately 
liable to pay, so that the latter obtains the benefit of the payment by the 
diKharge of his tiahitlcy, under such circumstances the defendant Is held 
indebted to the plaintiff in the amount*'. There has been a diff^erence of 
opinion whether a person who is compelled by law to make a payment 
can recover it under S. 69, Contract Act. At p. 390 of Pollock and 
Mulla’s Indian Contract Act, tiie learned authors say: “The view taken 
in the most recent case* is that this section applies to suits for 
contribution where both the plaintiff and the deicniant were liable for 
the money paid by the plaintiff. This view, U is submitted, is 
sound. The section is general in irs terms, and there u no reason 
why attempts should be made to restrict its operation. In any event 
suits of this character would come within the scope of Section 70”. 
In this case' that view was taken. In a case of this Court* 
it was observed : "To say that a person who is Interested in making a 
paymetrt is no longer so Interested because to his interest is added a legal 
duty to pay seems almost a contradiction in terms". Under the English 
law a person who lias been compelled by law to pay money which the 
defendant was ultimately liable to pay can recover from the defendant, 
and there is no reason to suppcMe that it was ever intended that a plaintiff 
in India should not be entitled to recover it. As has been pointed out 
above, the section is general in its terms, and there is no reason wliy such 
a plaintiff should not he entitled ti> recover. It is. therefore, held that 
the present case is maintainable*under S, 69, Contract ,\ct and that Art. 
61 appliea. The period of limitation ia, therefore, three years from the 
date when the payment waa made by the plaintiff.* 

A puisne mortgagee in execution of his own decree purchased the 
mortgaged property himself and in order to avoid sale of that property in 
execution oi decree of the prior mortgagee paid the amount due under 
prior mortgage to the prior mortgagee. Held,* that he cannot recover 


1 . 

2 . 

3. 

4. 


Ptofuntio Kumar Basu, v. Jamatuddin Mahomed. A. L R loVi r'l: 
67* : IS 1. C. 55 •* 18 C. W. N. 327. “ 

Umed Singh, v. Bihari Lai, A. 1. R. 1922 Nag. 50 : 70 L C. iin 
4 N. L. J. 76. -MS . ru JIO 

Vishrum Sheodin PauL v. Seth Panna Lai, A. 1 . R. 1937 m-» 

20 N. L. J. 73 j 1691. C. 298. **• ' 


Nondan So/iu, v. Fateh Bahadur Sfngh, 1939 A W R nea 


1.1.. R. 1940 AIL 71. 
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tli€ amountto paid from die moftgagor, becauae the mortgagor** intertat 
to the property la extinguished by sale in favour of puisne mortgagee and 
the owncrahlp of the property has come to be vested in the puiane 
mortgagee. In these circumstances it cannot be said that the mortgagor 
was “bound by law to pay” the amount which was recoverable by sale 
. of the property in execution of the decree of me prior mortgagee. The 
true view is expressed in a Calcutta case.' This is a case In which the 
holder of a patni (aluq had mortgaged it and the mortgagee had 
subsequencly brought a suit for sale, and in execution of the decree 
obtained by him, had brought the property to sale and had purchased ic 
himself. In the meantime, the rent due to the lamindar had fallen into 
arrears and the tomtndjr had obtained a rent decree and in execution 
thereof had advertized the patni for sale. T he mortgagee, to save the 
property, paid in the amount oi the decree and afterwards sued the 
mortgagor for the recovery of the amount so paid by him. It was held 
that the mortgagee was not entitled to the decree prayed for. as lie was 
under a legal liability to pay the rent due upon the property at the lime 
of his purchase, as the purchase was subject to the liability of discharging 
the rent that was then due upon the property, and that S. 69, Contract 
Act, was not applicable. At page 645 of 32 CaL It was observed that at 
first sight it might, no doubt, appear that the contention that the plalntUf 
was entitled to maiacain the suit under the provisions of S. 69. Contract 
Act, was well founded : 'But, looking Into the matter more closely, it 
would seem that the section contemplates a case where the person, who 
makes the payment, is under no legal liability to make it, and he pays the 
money for another person, who is bound by law to pay. In that case, the 
former is entitled to call upon the latter to make good the amount that he 
has paid", it seems that a person who purchases property subject to a 
charge is alone liable to pay ic and he is not therefore entitled under 
S. 69, Contract Act, to recover the amount paid by him from the 
person who might originally have been liable in respect thereof, 
either alone or along with the person who has made the payment. 
Reference may be made to the following cases*'* In this connection- 
The principle of the Patna decision^ is also the same. Reliance 


1- Mamndra Chandra t^andy, v. Jamahit Kumori, 32 CaL 643 
9 C. W. N. 670. 

2. Rongioi Sahu, v. Kali Shankar, A* L R. 1924 Pat. 235 ; 77 L C 
73 : 2 Pat 89a 

3t Mongoloiluimnud, v. Narayananswami, 30 Mad. 461: 17 M. L J. 
250. 

4* HabiM Rahman, v. Shaonandan Singh, A. I. R. 1928 Pat. 552 ; 
III L C. 243 : 9 P. L, T. 795, 
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wm$ plsced on thi» otte^ and wai contended that in juatlce and equity 
the pUintffti are entitled to be reimburied the money which they paid 
to prior morcgageea. Now, the fact* of that case are very different from 
the facta ot the present case. There a prior mortgagee had obtained a 
decree without impleading the puisne mortgagee and had the property 
sold. The sale proceeds satisfied the prior mortgage and left a 
considerable amount as surplus. I1ie puisne mortgagee, who also had 
obtained a decree for sale on his mortgage without impleading the prior 
mongageet applied for payment out of that surplus, but on objection 
having been taken to such payment by the mortgagors the application 
was rejected. The puisne mortgagee then proceeded to execute his 
decree and, in order to avert the impending sale, the person who had 
purchased the property in execution of the prior mortgagee's decree paid 
up the decree of the puisne mortgagee, and then brought a suit to 
recover the amount from the mortgagors. It was held that upon the 
sale under the prior mortgage the security of the puisne mortgagee was 
transferred to the surplus sale proceeds and he was entitled to be paid 
out of that surplus and that the mortgagors acted improperly and 
contrary to their rights in objecting to such payment and the Court was 
wrong in rejecting the application of the puisne mortgagee. It was 
further pointed out chat the purchase made by the plaintiff of that suit in 
execution of the decree of the prior mortgagee was not, as It could not be, 
aubjecc to the puisne mortgage, and it was held that he was entitled to be 
reimbursed the money which he paid In discharge of the subsequent 
mortgages for which the defendants were primarily liable". This case is 
of no assistance to the plaintiffs, * 

The whole question is whether D is a person “bound by law to pay*' 
the amounts covered by those decrees. He was under no personal 
ilabiUty CO pay the sums decreed as both the rent suits had been 
dismissed against him. But in execution of those decrees “the four annas 
darpatni’* of which he Is the beneficial owner could have been sold. The 
phrase “bound by law to pay * was first construed In this case.* In that 
case it was held that that phrase did not contemplate personal liability 
only but all liabilities to payment for which owners are indirectly liable, 
that is, liabilities imposed upon the land itself of which they are the 
owtters. This view has been followed in a series of decisions of this 


1 . Karan Singh, v. lihtioq Huioin, A. L R. 19Z1 All. M2 : 61 1. C. 

376 : 43 AU. 268 : 19 A, L J. 16. 

2. Nandan Sahu, v. Foufi Bafiadur Singh, 1939 A, W. R* 858: 

A. 1. R. 1940 All. 104 2 1939 A. L. J. U2I; 186 L C 519 : 
I. L R. 1940 AU. 71. 

3. Mothooranaih Chalio|Ntdhya, v. fCriita Kwwr Okose, 4 Cal 369* 
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Court’-* IB well w of AUahatmd High Court.'* On the view ukeo In 
thoee cftfes» O would be a person "*bound by law to pay** the decretal 
amounta» for though he was not under a personal liability to pay the 
samc^ the liabilicy was on the property, namely *'the four annas durpotni’\ 
of which he is the owner. It was contended on behalf of D that firstly 
the above-mentioned decisions have wrongly interpreted the phrase 
^bound by law to pay*' and secondly, that the view, taken in these 
decisions is in conflict with other decisions of Division Benches of this 
Court- On the following cases reliance was placed :—It w'as held in 
a Madras case* that an unregistered proprietor of a revenue paying 
estate is a person whose interest is to pay the land revenue to save his 
property from revenue sale but he is not a person ‘‘bound by law to 
pay” the revenue, though revenue is a charge on the property; and so the 
registered proprietor, who paid revenue at a time when a litigation about 
title was pending between him and the unregistered proprietor cannot 
recover the money paid by him from the latter under S. 69* Contract 
Act, and a later Madras case* followed the interpretation given in Boja 
Raddy*s case" to the phrase “bound by law to pay”. The 
decisions in chose two cases are in conflet with the decision in 
MotfwoTariatK Ch^ittapjdhy's casc*^ and also Chandrodaya Sen's case* and 
Registered Jessorc Loan Co^ Dd.^ These Madras cascs^'''' were cited in 
Siirajufiaia lioy's case ’ but were not approved by a Division Bench of 
this Court. This Court cannot agree with these two decisions of the 
Madras 1 ligh Court nor with the decision of the same Court in this case.* 
If the plaintiff In the last mentioned case could not have recovered the 
revenue paid by him from the defendant on the view that S. 69, Contract 
Act, did not help him. it cannot be seen how he could have a charge 
for his claim on the defendant’s share In the property In respect of which 


1 . Chandradaya Sen, V. Bhagaban Chandra Sen, A. 1. R. 1916 CaL 

954: 32 I. C. 200 : 23 C. L. J. 125, 

2. Registered Jessore Loan Co, Ltd, v. Gopdi Hart Ghost, A. 1. R, 1926 

Cal, 657 : 94 I. C 159 : 30 C. W. N. 36f). 

3. Sarajubala Roy, v. Kamini Kumar, A. I. R. 1926 Cal. 765: 94 I. C. 

8ll ;43 C. LI. 142. 

4* Nandan Sahu, v. Fateh Bahadur Singh, A. L R. 1940 All. 104 : 
186 L C. 519 :1. L R. (1940) All. 71 : 1939 A. L. J. 1121. 

5. Boja Sellappa Reddy, v. Vidkachola Reddy, 30 Mad. 35 : 16 M. L. h 

569 : I M L. T. 323. 

6 . Subramanya Chetti, v. Mahaiingaswami Swan, 33 Mad. 41:3 1. C. 

624 : 19 M. L J. 627 : 6 M. L T. 198. 

7. MochcNmnoth Chatt^Hulya, v, Kfisto Kumar Ghosc^ 4 CaL 369, 

8 . Fiufienpuroyiai Ammat, v. Pakrom Hafi, 36 Mad. 493 ; 15 I. C. 262; 

24 M. L J. 548, 
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the tevenue wa« paid by him. In the case of Gang/ada$^ the ^ew taken 
wat not correct in view of the dedtion of the Judicial Committee* and 
U may only be ttated that it hat not been approved in subsequent 
decisions of this Court**"* One fact, however, is significant namely, 
that Mothoorondih ChaUopadhya’s case* was not noticed in the judgment 
The question that was considered in Mi>ihooranatfi ChaUopadhya's case* 
did not arise in this unreported case^ and there is, therefore, 
no conflict between the decision in Moihooranath Chattopadhya^s 
case^ and the cases of this Court which have followed it and the decision 
either In Gangodos Bli(Uiar*s case' or the decision as embodied In the 
•aid unreponed case.^ Seeing that since 1878 up to the last case which 
was decided in this Court in 1926 the words "‘bound by law to pay" 
have been construed not only to include personal liability of the “other" 
but also liability on his property, even when he was under no personal 
liability to pay, there can be no difference from that view. It is 
accordingly held that the claim laid by the plaintiffs In the present case 
comes within S. 69, Contract Act, and unless otherwise barred they arc 
entitled to recover the amount sued for from D also.* 

8 . “Entitled to be reimbursed" It is rightly argued that taking 
section 69 by itself, it is iKMslble to say that that section only applies to 
cases where the person who is there called “the other’' was personally 
liable for the debt, but It is clear from the illustration that that is not 
the Intention of the Legislature. The Ulustracion gives the case of a 
lessee paying off revenue due to Government ; but the liability to pay 
revenue due to Government is not a personal liability of the lamindiif, 
but a liability which is imposed upon the ^amiriJar’s land. It is, therefore, 
dear that that section was intended to include the cases not only of 
personal liability, but all liabilities to paymenu for which owners of 
lands arc indirectly liable, those liabilities being imposed upon the lands 

1 . Gangadas Bfiottar, v. Jogendra Nath Miner, 11 C. W. N. 403 : 

5 C. L. J, 315. 

2. Bi/ay Saran, v. Bageswari Prasad, A. 1. R. 1929 P. C. 288 : I20 I. C. 

650 ; 51C. L. J. 70. 

3 Jagat Chandra Dt, v. Abdtii Rashid, A. L R. 1935 Cal. 139: 

154 1. C. 868 : 62 Cal. 75 : 38 C. W, N. 1178. 

4. Soliendra Nath, v, Amarendfa Nath, A. I. R. 1941 Cal. 484: 

198 I. a 315 t L U R. fl94U 1 Cat 514 : 45 C. W. N. 530: 

73 C. L. J. 435- 

5- Jnofiendra Nath Singh, v. Shorashi Chofon, A. L R. 1922 Cal. 23 : 

69 L C. 759 : 49 CaL 626. 

6 . Mothooronoth ChaOopadKya, v. Ktiito Kumar Qhoie, 4 CaL 369. 

7* Ddegobinda Doss, v. Chaaufbhsti Seiogi unrepMed cose. 

8 . )o/y CKond Seroogi, v. Dole Gofainda Das, A. 1. R. 1944 Cah 272; 

48 C, W. N, 454 ; 79 C. L J. 59. 
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heUbythm* It b tko argued that the words *'bound by Uw” restrict 
the section to liabilities created by scmie Statute, such as UabiUties to pay 
rei^enue, but occlude UabiliCles which arise out of contracts by parries. 
That would be putting on the section far too narrow a coostrucrion, 
because it was no doubt intended to include such a case as a lessee 
paying rent to the superior landlord for which the intermediate lessee 
wss liable under a covenant* Therefore, It seems that that section 
governs this. The plaintiff was interested in the payment of this money, 
beesuse he says, if hehad not paid it, his land would have been sold, and 
it was a debt which the defendant was bound by law to pay, because the 
mortgagee had legal means to recover it against him. It seems, therefore, 
impossible to say that the case does not fall within that section. That 
being so. it is quite clear now chat, under the provisions of the Contract 
Act, the Court below ought to have held that the plaintiff was entitled 
to recover so much of the mortgage^debt as he has paid in excess of 
his share. The plaintiff asks chat that should be calculated in proportion 
to the respective value of the properties held by the parries. It is not 
denied here that that is a correa principle.' 

The question raised in this appeal is shortly this, namely, whether 
the plaintiff who was the mor^agee of a tenure belonging to 

the defendants, and who had paid a certain sum of money to save 
the ^yutni tenure from sale under Reg. Vlil of 1819, and to 
protect the interest he was then claiming as mortgagee, can recover 
chat sum from the defendants, notwithstanding chat it has since been 
found by the Court below chat the mortgage^iebt had been satiahed 
before the date of the payment. that having regard to the facts 

of the case, this question ought to be answered in the afHrmative. The 
provisions of the law* that governs this case is S. 69. This view appears 
to be consistent with the law as laid down in these cases. The facts of 
this case* were very peculiar and very different from those of the present 
case. Here the defendants not only had the benefit of the payment made, 
but they would, as a matter of fact, have lost their property were it not 
for chat payment. 

1. Mothooronoth ChuUopadhya, v, Kristo Kumar Ghou, (1878) 4 CaL 

369. 

2. Btfiduboshifu Dassi, v. Hofendra Lai Roy, (1897) 25 Cal. JOS: 

2 C:. W* R 150. 

3* DaUwia Mohan Roy, v. Soroda Molum Roy, 21 Cal* 142. 

4* Nobm Kfithna Bose, v. Mon Mohiin Bose, 7 CaL 573* 

5. Somsiihid Singh, v. Biseswar Lot Sahoo, 15 B. L R. 208 : 2 L A* 
131 :23 W. R. 305. 
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That the principle of thi* caic’ govern* the pre»cnt case^ though to 
the fact*, there is tome distinction. The defendants are certain palnidarr, 
they drfauited In thdr rent; the ximindaf took proceedings against them; 
the property was ordered to be sold; it was sold, and the plaintiff, in May 
1892, purchased the puini interest at the sale held in pursuance of the 
order. On the I2th May, 1894, the sale was, in a suit insclruted for the 
purpi^ic, set aside; the zamindat alone appealed against that decision, 
and the plaintiff was a respondent on the appeal. In April 1895, during 
the pendency of the appeal, the tumiadaf applied to the plaintiff to pay 
the rent which had accrued from the I3th April 1894 to Novemher in 
chat year, and in the same month he instituted proceedings against the 
plaintiff to enforce his rights upon the footing of the non-pisyment of the 
rent, On the 16th May 189'>, the plaintiff paid the money claimed 
amounting to Rs, 2,000 or thereabouts. On the 9th August 1895, the 
appeal was beard and the decision of the Cotirt below setting aside the 
sale was affirmed. On the 12th December. 1895, the present suit was 
institvited by the plaintiff against the defendants, the bulk of whom are 
the imtnidMTS, the only other defendant being the tamindtir. He claims 
to reawer the Rs 2,000 upon the ground that when he made the 
payment he was a person interested In the payment of the money which 
the t^tnidart were bound by law to pay, and that he is entitled to be 
reimbursed by them. The case docs fall within S. 69. It is difficult to 
aay that, at the time the plaintiff made the payment, he was not 
interested In that payment which the fmtnidars were bound to make. 
It b held also that this case comes within the scope of S. t9 and is 
governed by the principle laid down in this case^ and /iindtibojhmi 
Dassfs case.’ Section 69 docs not require that the person who made 
the {Jayment should have done anything actively to keep up the 
interest which he clnlmis. All that is requircvf b. that the payment 
should \ye m»dc by a person who is interested in the payn\ent; 
and the plaintiff was clearly Interested In the payment that he made, 
seeing that it it had not been made and the [mini had been sold in 
consequence, it would have prevented him from reaping the advantage 
that he might have galncvi in the event of the success of the 
appeal. The plaintiff Is entitled to be reimbursed by the 
defaulting putnidurs, who were bound to pay the money, and the 
provisiorts ot S. 14 of Reg. Vill of 1819 cannot stand in the way of the 
plaintiff*! obtaining such relief. That the defaulting pumfixTs were 
liable for the rent, the demand for which was satisfied by the plaintiff’* 
payment. I* not disputed, and cannot be disputed. That being so, in the 
present case* the remedy which the pUlndff ha* under S. 69 b not 
curtailed by the provblons of S. 14 of Reg, VlII of 1819, 

L Bmdubasfitnt Odisi, v. Hartndm Lai Ray, 25 Cal. 305. 

2 , Dukhinu Mohnn Roy, v. Shatoda Mohun Roy, 21 Cai. 142. 

3. Radha Ma^ihub Sumtmfa, v, Sasii Ram Sen, {1899) 26 CaL 826. 
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The plfilnrffF* a widow* aeeka to recover from her hiisband's brother 
money expended by her on the celebration of her daughter's marriage. 
The plaintiff's deceased husband .ind th? defeaJant were members of an 
undivided family, the property of \vhlc^i U in the hanJs of the defendant. 
Jt is found that the defendant, though he professes w have been ready to 
get his nkee married, did not in tact take any stej^s to that end, buc» on 
the contrary, improperly refused to perform the girl's marriage. 
Accordingly the girl was married at her mother's cost, and it must I've 
taken that the marriage was a proper one HeU»^ that when the mother has 
lawfully undertaken this part and in consequence ivas incurred expanse, 
she can claim the advantage of the obligation which the law recognises. 
The object which the law has in view, namely, the procuring af the 
marriage of the daughter would be frustrated if the obligation to provide 
means for it could not be enforced by the member of the f irnily on 
whom the duty of giving in marriage devolves. The plaintiff was within 
the meaning of S. 69 interested in making the payment which has given 
rUe to the action. It is not necessary that she should prove that she 
wi!s compelled to make it or that she ni.ide it at the defendant's request. 

The defendant was liable to be charged with the expenses for the 
marriage of the plaintiff's daugiUet was decided in the previous case.’ 
So the only question in uve present cxsc* is whether the expenses herein 
daimeJ, which were subsequently incurred, are legitimate marriage 
expenses. Upon t!\e authorities it is pertcctly clear that the ceremonies of 
toiKa Piui'tsarn and Ruthusunii are tissentlally connected with the disposal 
in marriage of a girl of the Brahmin caste and invariably form a part of 
the marriage ceremonies. It Is objected that plaintiff has not rhe right 
to sue. but as she is the person who wa« interested in making rhe 
pavm ’MC winch the defendarjt was hound to make, she was entitled to sue 
under S, 69 as laiwi down in the former case.' 

I'hc payment of as( made by the petitiom r to Government In respect 
of lands decreed to him but withheld from him by the resfvondents 
pending an appeal and second appeal preferred by the latter Is certainly 
not an officious payment made by the petitioner but a payment by one 
interested in such payment which the respondents as the persons in actual 
possession were bound by law to pay. The petitioner, while recovering 
possession of the land with mesne profits, gave credit to the rcBpondmts for 
the proportionate cist chargeable on the land, in assessing mesne profits for 
the /djli in question, vis., 13c;8. He is, therefore, clearly entitled to the 

h Vaifeuniam Amnuangat, V. KaUapifam Arfctnagar, (1900) 25 Mad. 
512 : 10 M. L. J. 111. 

2. Voifamtom Ammongof, v. KalUpitam (1902) 26 Mad. 

497 : 13 M. L. J. 25. 
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iniount sued for which he ptld to Oorerniaeiit as the dst due for /omU 
1308 for the land decreed to him as welt as the land belonging to die 
respondents, both of which were subfect to a consolidated assessment.' 

The property in dispute was attached as belonging to the holding of 
defendants 2 and i, who had committed default in the payment of rent. 
The plslneiif claimed the property as hU own and contended chat, as no 
arteatf were due from him, the property should not be sold. 
Notwithstanding the obiection, the property was about to be sold, when 
the plaintiff paid the arrears claimed to be due under protest. In this 
suit he sues for the money which he was thus compelliKl to pay- The 
landlord is defendant I and defendants 2 and 3 are the tenants who 
claimed the property against the plaintiff* Held,* that a person whose 
property Is sought to be sold wrongfully and who pays the money to 
save it from tale has a right of suit independent of the Madras Estates 
Land Act (I of 1908) : see the following decisions*'^ in this connection. 
In the latter decision, the right is said to be for money had and received. 
If a claim can be presented under S 128, Estates Act, S. 213, Estates Act 
would not affect the right to sue in the ordinary Civil Court. Moreover, 
this is not a claim against the landlord alone for acts done under the 
colour of the Act, but against defendants 2 and 3 in the alternative for 
payment from them of the money paid by the plaintiff which was 
claimed against him. The restrictive language of S. 213, Estates Act, 
doci not take away the plaintlfPs right to recover the moneys from 
defendants 2 and 3 In the Civil Court. 

The money in question was paid by the respondent when execution 
Was taken out against the family properties in his hands. That being 
•o, respondent can obtain a refund of the money paid by him only If he 
ahowt that certain properties belonging to him exclusively as his 
self^quisiton were threatened to be attached and to prevent such 
attachment he made the payment in question and that he had no family 
properties in his hands at all at the time of the attachment. It is only 
if the respondent proves that his payment was an involuntary one 
occasioned by the decree being attempted to be executed against his own 
properties Improperly that he will be entitled to the refund claimed 
see this Privy Council case* in this connection. 

1 . Chinnasemy Ayyar, v. Rathruisal»<iJ>fli)iy Pillay, iI903) 27 Mad ^38. 

2. Rtfiah of Viruydnagram, v. Pcosapati Appala Nafosimharaju, A. 1. R, 

1917 Mad. H 9 : 34 L C. 480 : 19 M. L. T. 374 : 3 M. L W. 

517: fl916) 1 M. W. N. 391. 

3. Fatima KKotoon Choudram, v. Mahomed Jan Chowdhry, flS67*^) 

12 M. I A. 65 :10 W. R* 29 (P. C.). 

4. Pamu Sonyosi, v. Zamindar of Jayaput^ 25 Mad. 540. 

5. Muthtaami AsoW, v. Angayahimnu AsarL A. L R. 1920 Mad. 241: 

11 M. L W. 115 ; 54 1. C. 807* 

6. Konheora Lot, v. National B«ik df India Ltd, 40 CaL 596 ; 40 L A. 

56: 18 La949(P. C.L 
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A purcbftier of • tetmte fai acecattcNCi of t monef decree the 

tenantf peid the decrettl emount to prevent • lufaeequem lele tn 
execution of t decree for arrears of rent. Held,' that he b not entided to 
claim rdmburseinexit from the outgolcig tenant either under $• 69 or S. 70 
of the Contract Act. The purchaser is not bound peraonany in law to 
pay the rent due under S. 69. Under S. 70 it mutt be shown that the 
person, for whom he paid the money» not only derived benefit from the 
payment but had the opportunity of expressing his acceptance or rejection 
of ir Under S 69 the person making the payment should have an 
apprehension though it may or may not really be justified in law chat his 
Interest will be adversely affected. 

A usufructuary mortgagee making payment to have an execution sate 
of the mortgaged property set aside 1$ not a volunteer, and is entitled to 
be paid back the amount by the mortgagor. * 

In this case* and also in the present case the plaintiff had purchased 
the tenure in execution of his mortgage*decree and then paid the money 
due under the decree obtained by the landlord against the tenure holder 
for arrears of rent for a period anterior to the confirmation of aale. It 
was held that the plaintiff was not entitled to recover the money 
paid by him for satisfying the rent decree. Similarly In this case* 
the plaintiff purchased a putni taluk in execution of a rent decree 
and subsequently paid the decree for rent obtained by the 
landlord for a period anterior to that of the rent decree in 
execution of which the plaintiff had purchased the property. It was 
held in that case that the purchaser was not entitled to contribution 
from the original tenant against whom the rent decree was obtained. 
These cases lay down that the purchaser of a tenure purchased the 
property with the incumbrance of rent due from the original tenant 
with respect to the tenure in question at the date of his purchase, the 
rent being the first charge. He must be deemed to have knowledge 
of the prior incumbrances and the existence of an Incumbrance must 
have affected the price which he offered at the auction sale. This case* 
goes to the length of saying that the arrears of rent due in respect of the 
property sought to be sold is a material fact which must be notified at 
the time of the sale of the property. The purchaser, therefore, purchases 
the property with the liability of the prior rent charge*. In short, the 

1. SuTodhani Debi, v, Hari Charan S4ahto, A. 1 R* 1922 Pat. 337 : 

3 P. L T. 122 :64 I. C. 226; 1921 P. H. C. C. 298. 

2. Beni Madho, v. Sanwar Rai, A. I. R. 1923 AIL 127 i 20 A. L. 

42 J 64 L C. 918. 

3. Maharanee Dosya, v. Hatendta Lai, 1 C W. N. 458. 

4« Peary Mohan Mukhopadhya, v. Sree Rom Chandra Bose» 
6 C.W.R 794. 

S. Gtrlhoia Oobla, v. Rani Mina Kumari, 5 C W, N. 497. 
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trend of dbe viars expreaied In the cues refened to above seems to be 
that the Uabllter to pay the prior rents due for a period prior to the 
purchue (as In the case of the plaintiff !n the present case) Is that of the 
purchuer, and in dlschaisinn the rent charges or in paying the rent 
decrees, he simply discharges his own liability and not that of the 
original tenant. Therefore, the purchaser is not entitled to recover the 
prior rent charges paid by him from the original tenant.' 

A waa the real owner of the property and B, his wife, the benamidat, 
thereof, C wu their son. After B's death, the property was sold in 
execution of a decree for A’l debt. C wu also a party to the decree. 
Before confirmation of the sale C asserted that B was the real owner of 
the property and that she had bequeathed by Will to C the property, and 
mortgaging the propetty to D (who knew all the circumstances relating 
thereto) and by paying the money raised, had the tale set aside. Held,’ 
that where a person makes a payment In the assertion of a hostile title 
and for the protection of his own interests, in order to save property 
which he claims to be his from pusing out of his lands, the mere fact 
that the other party is benefited will not, if it is found that the person 
making the payment hu no dele, entitle him to be reimbursed. In a 
previous cue of this Court* it was held that the interest contemplated 
by S. 69 of the Indian Contract Act Iran existing interest which the 
payment is Intended to protect and not an interest which is created by 
the payment itself, that S. 70 of the Indian Contract .Act has no 
application where the peraon making the payment makes it for himself and 
not for the person against whom the claim tor reimbursement is made 
and that S. 101 of the Tranafer of Property Act does not create a security 
where there was no security before. In another case of this Court ^ 
it was held that the test to bring the case under S* 70 of the Indian 
Contract Act is that a person should have in fact enjoyed the benefit 
by accepdng or adopting without objecring to it and that it is not 
necesaary that before the act is done by the other party an option must 
have been given to the peraons, sought to be made liable, of accepting or 
declining the buiefit before the benefit is given. All the authorities on 
the subject have been reviewed. The scope of S. 70 was also considered 
in this case.* But in this case the property was sold at a sale hlnditsg on 

1. Ranglot Sahu, v. Kali Shankat Sahai, A. 1. R. 1924 Pat. 235 : 

2 Pat, 890 ; 1925 P. H. C. C. 353 : 77 L C. 73. 

2. Mollaya Padofachi, v. Krishnoswarni Iyer, A. 1. R. 1925 Mad. 95 : 

47 M. LJ. 622 ; 21 M. L. W. 336 : 85 I. C. 855. 

3. Veerataghava Iyer, v. Lahhmana Iyer, 25 M. L 1. 312 ; 18 L C. 

247 : 13 M. L. T. 545. 

4. Chandra Deo, v. Srinivasocharbi, A. I. R. 1915 Mad. 95; 

38 Mad. 255 ; 25 M. L. }. 433 ; 14 M. L. T. 20 s 20 I C 445 ; 

1914 M. W. N. 99. 

5. Gopata Aijongor, T. MttmrwU Ruddiar, A. I. R. 1923 Kbd 392 ; 

17 M. L W. 254 : 74 L C. 416. 
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both the reel owner, A tnd C, the henamkbf and If the Mtlc wts not let 
•side, the title of the reel owner would hive been extinffulsbed and the 
purchaser would have got an absolute good title. It Is clear that under 
the C. P. Code of P03 title vests In the auction purchaser from the 
moment of sale and that no confirmation is accessary, Ude, the following 
two cases'!In this connection. As, therefore, title passed out of the 
real owner and the benomtdar at the Court sale, the setting aside of that 
Court sale must be created as a repurchase by him and the mortgage to 
D must be treated as money borrowed to repurchase the properties^ As 
In this case the execution sale was not due to C, the benamidar's default 
or misconduct, although A was entitled to the benefit of the repurchase 
by him (C), it being open to the real owner, where a person in the 
position of an agent or trustee repudiates his character and repurchases 
properties in his own name, to treat such repudiation as a nullity and to 
claim that the properties are held by the bcnamiifir in trust for 
him and char the benatnidar cannot treat the re<purchase as for 
his own benefit, yet A could not get the properties free from the 
obligation to pay the money that was the consideration for the 
repurchase. Because, where the benatnidar repurchases the property or 
raises money for the purpose of setting aside the sale, it is contrary 
to all equitable principles to hold that the real owner who cook 
no steps to discharge the decree and who allowed the property to be 
sold could step in and claim the property free from any obligation 
to repay the money borrowed by the benamidar for the purpose of setting 
aside the sa^e. Hence in this case D, the mortgagee had a charge on the 
property for the amount of the Court sale and this charge was enforceable 
even against bona fide purchasers for value. It has been held by 
Spencer. ] , that as the reversionary heir was sufficiently interested In the 
preservation of the property to be entitled under S. 91 of the Transfer 
of Property Act to redeem the property or under C. P, Code, O. 21, 
r. 89, to apply to set aside an execution sale thereof and so, he was 
entitled to an equitable lien on the property for the amount so utilized 
by him and D having obtained as assignment of C’s rights through the 
mortgage deed, was entitled to recover the amount by way of charge on 
the redeemed properties, vide, this case* in this connection Moreover, 

1 . Bhowanl Kmot, v. Machwra Prasad Singh, 10 Cal 89 : 39 I A. 228 : 

16 C. W. N. 985:23 M. L J. 311:12 M. L T. 352: 

1912 M. W. N. 244 : 14 Boro. UR. 1046: 16 C L. ]. 
606 (P.C), 

2. Venkeaadudlama!tfa, v. Nilalumki Girifee, A. L R. 1919 Mad. 1014 : 

41 Mad 474; 34 M. L J, 156 : 23 M. U T. 9 : 7 M. L W. 159 : 

1918 M, W. N. 121; 43 L C 685 (R E). 

3 . Narajma Kutti Gmindan^ v. Peduammal, 36 Mad* 426: 22 M. L J, 

364 : 11 M. L T* 174: 15 L C. 206: 1912 ML. W* N. 353. 
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payer of mobey for diichatgtni cncurntxaneei on properttea purdiaaed 
by him can, on aalc being act aatde. recover it, but ia not encided to a 
charge on the ptoperdea. 

A tcatacot bequeathed certain pcopettlea to hla foater aon. The 
teatator, hla wivea and the foater aon were living together and the latter 
cmMinued to live in the family even after the teatator'a life time. The 
foater aon diacharged certain encumbtancea on aome propertka other 
than thoae bequeathed to him. The Will did not direa him to do ao. 
The foater ton died and afterwarda there waa a conteat between the 
widowa and hla legal repreaentativea. The lower Court thought that 
if he had aurvived the widowa he would have got the propertlea. Held,' 
that he waa not a volunteer and wm entitled to be reimburaed. 

The aecond mortgagee paid off the amount under the decree obtained 
by dte firat mortgagee to aave the mortgaged property from aale. Held,” 
that he can bring a ault under S. 69, Indian Contract Act, to realize the 
amount to paid. S. 74 of the T. P. Act doea not uke away thia 
right, but if the firat mortgagor would not in auch a cate be a 
petaon bound by law to pay the money due under the firat mortgage, 
S. 69 of the Contract Act would acarcely help the subsequent mortgagee 
who makes the payment. A mortgagee who abandons hla lien under 
the mortgage is competent to bring a simple luit for recovery of the 
money the payment of which created the lien in his favour. See the 
following caaea*'* in support of the view taken. 

in default of Government revenue by the mortgagee in poaaeMlon. 
the mortgagor pays the same. Held,'' that he recovers the same with 
interest. 

If the plaintiff has made the payment to pay a debt of the defendant 
to save the land from aale thinking that the land belonged to him, then, 

1. Pfromu Ammol, V. Senmoiha Ammcl, A. L R. 1923 Mad. 1175 ^ 
861.C. 737. 

Z. Ourga Charon Chandra, v. Ambica Charon Chandra, A. I. R. 
1927 Cat 393 : 45 C. L ]. 191: lOl I. C. 130 ; 54 Cal 424, 

3. Lochmon Singh, v. Solig Ram, 8 All. 384 •' (1886^ A. W. N. 134. 

4. Anandi Rom, v. Our Nqiaf AJi Bcgam, 13 All 195 s (1^) 

A. W. N. 228. 

$. Scuiubaia, v. Kamim' Kumar, 43 C. L. J. 142 : 94 1 C. 811; A. L IL 
1926 CaL 165. 

A Nugmdra Chamder Ohoae, v. Sreemutty Komlwc EhistM. 11 M. 1. A. 
241; 8 W. R. P. C, 17 .* 2 Suther 77 5 2 S«. 275 (P. C). 

7. Kriahonan Nomboedripad, v. ChawhpoHham Koraoth Ambu Kump, 
A. IR. 19^7 Mad. 59:51 M.L}. 633.24 M. L W. 6571 
1926 M. W. N. 957.98 I 0.802. 
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cren tf It turns out chat it doei not so bdong, the pklntUF is entldadl 
tot dacree. 

According to the terms of the lease, the lessor was liable to pay land 
revenue and to receive a certain sum by way of nurana from the 
lessees, and the lessees paid the revenue failing in arrear* Held, ^ that 
they could recover it from the lessors or their heirs to the extent of 
such property of the lessor as may be found to have come into their 
hands. 

Section 55 of the Transfer of Properly Act is expressed in terms of a 
very absolute and clear character. It provides that. In the absence of a 
contract to the contrary, the buyer and seller of immoveable property are 
subiect to HabiUties and have rights in the enumeration of the elementary 
pro(>osicion chat the seller is bound to discharge all incumbrances then 
existing on the property. The property which was the subject of sale 
was under more than one mortgage prior to the transaction of sale- But 
the language of the deed of sale recognised only one of those mottgages 
and made no mention of the others. The deed further provided that* 
apart from the one mortgage, “the property is up to this date free from 
all rights of transfer hy sale, mortgage, etc.** It was father stated therein 
that “if. God forbid, any person comes forward as partner or cosharer 
and brings a claim, or if an encumbrance, etc.. Is found in respect of the 
whole, Of part of the property sold, and as a result ol hla claim the 
property passes out of the possession of the vendees**, then the vendor 
shall have certain obligations. The property did not pass out of the 
possession of the vendee but he was forced in a Court of law to answer 
the rights of another mortgage holder of a very considerable amount and 
to meet the claim. Held,* that that sum was paid under compulsion 
and it was undoubtedly a payment for which the vendee was entitled to 
be recouped from the vendor of the property for a payment so made. 
Further, it has been held chat this was payment of money which another 
was bound to pay by law within S. f9, Indian Contract Act. and. 
therefore, the person who paid it it entitled to be reimbursed by the ocher 
party and that the last portion of the sale-deed. which stated what is to 
ensue in the event of the vendees being out of possession did not 
contradict or restrict the wider language of the contract of sale nor did it 
wipe out the obligations under the statute. 

1. H. Bamaeena Roo, v. H. Naroyoiui Roo, A. L R. 1927 Mad* 459 i 

99 L C. 845. 

2. Fobmimfiiia, v. Bajrang Bahadur Singh, A. L R. 1927 Oudh. 

609 (1): 11. C. 275 : 104 L C 358- 

3. Bhagwati, v. Banarei Das, A. 1. R. 1928 P« C. 98 : 26 A. L. J. 550 : 

30 B. L R. 834 : 47 C. L. J. 539: 32 C. W, N, 705: 
54 M. L. /. 689: 108 L C. 687 : 55 L A. 135 t 50 AIL 371; 
28 II L W* ISO. 

F*~U9 



1340 


fell. V 


^feHrraxD to n ehubuiod" 

The ippellant like til other westes wtt required to make a return of 
hit income for purpofc?f of the Income-Tax Act and If he chose to include 
in the return an item of income which was not assessable under the Act 
and if on the basts of that return the Income Tax Officer assessed the 
Income, and, on notice being given, the asicssce paid the tax, it cannot be 
said that it was paid under duress. Referto these English cases.*'* But the 
case would be different if for the purpose of getting an official act done a 
person pays something more than what is proper, for in order to get the 
act done he must pay the amount demanded, otherw'isc, the act would 
not be done. In such cases It can be said that the payment is not a 
voluntary payment, nor is it a payment made under a mistake of law. 
The cases in / and Steele^ are cases where, in order to get a certain 

thing done, the plaintiff had to pay the amount demanded. In both 
these cases the plaintiff could not have got what he wanted without the 
payment, and, therefore, the prynicnf could not be said to be voluntary, 
but a payment under duresS' The point was the subject of decision by 
a Bench of Madras High Court It held as follows : “The Indian Law 
Seems to be clear, namely, that a mistake, in the sense that it is a pure 
mistake as to the law in India, resulting in the payment by one person 
to another and makim^* it inequitable that the payee should retain the 
money is no ground for relief’. In the said Madras case* reference was 
made to the observation of Lord Sumner in the case of Sin Clair* ; 
^‘Thcre is now no ground left for suggation as a recognizable ‘equity* 
the right to recover money in f>er50niim merely because it would be the 
right and <sir thing that it ahoiild be refunded to the payer*’. 

Three mortgages existed successively on one and the same property 
in 1911, 191 i and 1914. The first mortgagee brought a suit on the 
moTtgSKcd property, obtained a sale decree and purchased the same 
himself. He 8<ild the property to B. In a suit by mortgagor against B a 
compromise decree was obtained that the property should be handed 

1 WiUiam VV^hiu-lcy Ltd, v. The King, (1909) iOl L T. 741. 

2, V. Mayor etc of Burnley, (18881 59 L. T. 636. 

3, Hooper, V. Mayor Corporotion of Exeter, (1887) 56 L. J Q B 

(n.sJ457. 

4, Steele. V. WtUiami, (1853)8 Ex. 625 : 22 L. ]. Ex, 225 : 17 Jur 

464. 

5, A. M. Appavoo Chcttior, v. S. 1. Ry. Co, A. L R. 1929 Mad- 177 i 

28M.L. W, 591: 1928 M. W-N. 385: 56 M. L L 269 • 

U4UC. 358. 

K Sin Clair, v. Bfdughan (1914) A. C. 398: 83 L 1 Ch 465 
30T.LR.315:58S.L302:UILT.L ’ ‘ 

Rofisuara Setht4pahi AvcigoL v. Secretary of Stou, A. L R. ipTO 
Mad* 179 t 52 Mad* 12 ; 55 M* L* J, 770 ; 28 M- L* W 667 • 
114 1*0. 829. ‘ 
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WCTtohimon payment af R«, 29,000 before the t3eh July* On llth 
July the mortgagor entered into an agreement with a third perion 
(defendant No. 16) to sell the property to hl:n for Rt. 3i,000, the 
comideratian being paid on 11 rh July in order chat the mortgagor might 
pay Kj. irito Court on the 13th July and obtain posseaxion of the 

property. In the mean time the tiilrd martgagu^e brougne a suit on hli 
mortgage. Held,^ that the payment of Ks. 33,000 for the purpose of 
Rs. i9,OCO being paid into Court in pursuance of the c.ompromise decree 
which ordered delivery to the mortgagor on such payment cannot raise 
the equity of subrogation or a salvage lien. Undoubtedly, subrogation 
icseJf cannot be pleaded, for there is no discharge of any prior mortgage 
to which the payment can be ascribed. Similarly, there can be no 
salvage lien, nor any lien under Ss, 6^ and 70 of the InJ an Contract 
Act ; for defendant No 16 had no interest in the property ai the time 
ol payment, nor did he make the payment for the third mortgagee 
against whom his claim tor reimbursement is now made; these two 
considerations arc requisite in order to bring a person underSs. 69 and 70, 
Contract Act, as hid down in the following two ca.ses.^'^ 

The successor-itvinterest of the proprietary Interest of a (tfmbardar 
paid the arrears of revenue which the co-sharers are bound by law to 
pay. HeUl^ that he is entitled to be reimbursed for the same under 
Ss. r>9 and 70 of tf^e Indian (Contract .\ct. 


B died In 1921; In WiO she had granted a tbeka of her share to N 
who was V>ound in terms of lease to pay the Government revenue. After 
the death of B. two rival claimants appeared on the scene which 
resulted In a controversy before Revenue Court which had varying 
results At one stage of the controversy D was recognized as the righrlul 
claimant and was apjx^inred iamhatJ ir. During tlic period that he held 
office he paid the Government revenue. Subsequently D was unsuccessful 
and his rival claimant obtained possession of the share once in ixjssession 
of B. Consequently D brought a suit against N for recovery ot land 
revenue which he had paid as lumbardar and which N was bound to pay 
under the lease. /Wd,® that D was Interested in the payment of 
money and was, therefore, entitled to be reimbursed by N. 


1. A. '►A A. Audmaffirt Ayyengar, v. .S. BfmrtttKi, A- L K. 1929 M«d- 

M. L. W.9SI : 124 I. c ]9h 

2. VecTUTiJg.K^jva Avyjr, v. LaktKmana \yy(ir, 2*'^ M L. L 5-2: 

1^ h C. 247 ; 13 M. !., T. 343. 

3. Umrai 1-431, v. RukmJn Kuat^ A. I. K. 1916 All 44 : 14 A. L J. 

953 : 35 I C. 647. 

4. Ram Raton Lol* v. Mt- Gaura, A. 1. R. 1930 AIL 5l6 : 11 L R. A. 

Rev. 97 : 14 R, D 297 t 122 I. C- 765 : 1930 A. L. ]. 1109. 

5. Bhoia Hazafi Lai, v. Bhora Nmranga Ltd, A. L R. 1930 AIL 517 : 

123 L C. 335 ; 1930 A. L. h 1103 : 14 R. D. 423. 
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Utider the termi of a releue deed by which « paitnenhip wet 
dlMK>Wed, one pattner undercook to aatisfy the liability of the partnerahlp 
firm un^tt a decree but the ocher partner actually paid the creditor. 
Held,' that the partner payiifg the creditor is entitled co indemnity* 
See this Privy Council case^ in this connection. 

A mortgaged four villages to B and subsequently sold two of the 
aforesaid villages to C and D who were E’a henamidats in respect of one 
of the villages No. I- C and D agreed with R to satisfy the entire 
mortgage debt and E*s village No. t was to be free from alt encumbrances. 
Subsequently a preemption suit was brought by F and G in respect 
of village No. 1. The suit terminated by a compromise decree between 
C and D, on the one hand, and F and G, on the other, whereby the 
latter’s claim was decreed and they undertook to pay off the entire 
mortgage debt on certain conditions. On failure of F and G to 
satisfy the mortgage debt, B. the mortgagee, obrained a decree against 
A, C, D, F, and C and £'s village was sold and In order to save his 
villsge E set up a benamidar at the sale who purchased It for him. A 
suit was filed by H for such money. that at £ was the real 

purchaser of village No. I he had a personal Interest in making the 
payment by setting up a benamidar at the sale In order to prevent village 
No. 1 from passing out of hb possession. The contractual liability in the 
pre-emption decree about the satisfaction of the mortgage debt by F and 
O could have been enforced against them by C and D had they been 
real purchasers of village No. 1. Therefore, if the benamidar C and D 
could enforce it, E who was real owner could equally enforce that 
contract and hence was entitled to be reimbursed under S. 69.' In this 
case^ it was held that ’ bound by law” does nor mean ”bound by law to 
the pUintiff” "but that the defendant at the suit of any person might be 
compelled to pay”. Further, it is clear that the liability for which 
payment may be made under this section need not be statutory. A 
contrsctual liability by the defendant to pay the amount which the 
piaintlfi with a view to protect hU interest has to pay, would entitle the 
plaintiff to be reimbursed by the defendant for the amount paid by him 

The plaintiff sued on a mortgage and obtained a decree on its basis by 
compromise. Laict on, however, it was found that there were arrears 

1 . Ktf|>tNSfwamy, v. Raiappa Ciiettiar, A. L R 1936 Mad. 865 . 1936 

M. W, N. 738 : 44 M. L W. 438. 

2 . Veetappa Chetty, v. Arunocfieliam Chetty, A, L R. 1924 P. C 192 : 

86 1. C. 259 : 4 Rang. 48 : 47 M. L. I 168. 

3. Aftgnc Lai, V. Sidh Oopal. A. I. R. 1940 All. 214 : 1940 A. L. J. 

370: 1940 A. W. R. 183 i 189 1. C 60. 

4. Rasat»^ PilWi v- DotahwaxM Reddia?, A. L R. 1925 Mad. 1041: 

90LC 545i 49M. L J,88. 
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of Itnd meoue payable in nipea of tiiw fieU that wai ghran to tha 
plaintiff by oomptomlM and the Rarenue Officer took atepa to put 
property to aale for realltadon of the aald land revenue, and the pUlnUff 
depoaited the arreat to avoid the aale and inatituted the preaent auk 
Bgaloat the defendana who were In poaaeaalon for thoae yeara for 
recovery of the amount alleging that it war primarily the duty of the 
defeodanta to pay chit revenue to Government and u they failed to pay 
the aame, the plaintiff waa called upon to pay and the plaintiff waa, 
ther^ore, entitled to be relmburaed. Held,' that In thia decialon* it waa 
laid down that a peraon waa entitled to invoke S. 69, Contract Act. if he 
waa Intereated In making the payment notwlthatandlng that he waa alao 
legally liable to pay. He atated with reference to the facta of that caae, 
namely that a mortgagee of ?ruiiikmaJd>uta land who haa obtained 
poaaeaalon thereof aa a purchaaer In execution of hia mortgage decree 
ia entitled to aue his mortgagor under S. 69 of the Act for the amount 
paid by him to save the land from being told in execution of a decree for 
arrears of revenue of the land, even though he was liable to pay the 
amount as the arrears of revenue were a charge on the land subject to 
which it was purchased by him. This case* dealt with the applicability of 
the provisions of the C. P. Land Revenue Act, and while dealing with 
these provisions it waa held that a mottgagre who had foreclosed and was 
in possession of the foreclosed property but was required to pay land 
revenue which his mortgagor defaulted when be was in possession, was 
entitled to recover the aame from the mortgagor under S. 69, Contract 
Act. It was remarked that the mortgagee was liable to pay the arrears of 
land revenue but that did not exempt the mortgagor from the obligation 
to pay for the period during which he enjoyed the profits of the 
land. The liability of the defaulting holder of the land as atated 
above is more comprehensive. An arrear payable to Government is 
recoverable by arreat and detention of the defaulter or his imprisonment 
in the civil jail or by attachment and sale of his moveable property, and 
the remedies against the defaulter are not rmtricted merely to selling the 
land in respect of which arrear has accrued, and simply because the 
mortgagee who has paid off the arrear in order to nve his property, the 
mortgagor who was really personally bound to pay is not abaolved. 
Thblsacsse in which the plaintiff is entitled to recover from the 
defendants the arrears paid by him. 

If the Court of Varda had paid any moneys to discharge the debts 
of die deceased S, including the mortgage created by him In favour of 
the Secretary of State, they had done to in order to preaerve the 

1. Amric Wonuin Oolot. V. Mahadeo Ijuminatayan Shraoti A I It 

1940 Nag. 285 ; 1940 N. L. J. 337 t 190 L C. 594. 

2. Mala Bat, v. Balakdat, A. I. R. 1938 Nag. 459 : 178 I C 4AC 

L L R. (1939) Mag. 246. 
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property for the benefit of hiM heire* Therefore, if the heln required 
partition of che property, they could not do so untcM they recouped 
the Court of W^erds for the money spent in prcterving the property on 
their behalf from the attack of other creditors, Inciudlnji the Secretary of 
State for India. For this proposition, this Privy council case was relied 
on and there Is no doubt that, as a general proposition, the proposition 
of law which is contended is correct. For instance, if A sues B for 
partition and B claims chat he has discharged che mortgage debt of che 
entire estate, B is entitled to demand from A that, before A gets partition, 
A should recoup B for the proportionate share of the mortgage which 
hid been paid off by B alone.^ 

The lessee entered into possession under a lease which was legally 
defective and constructed a tin shed and chahutra and claimed to set off 
the costs of che constructions against the lessor's claim for damages for 
use and occupation. The trial Court included the costs under repairs 
while the first appellate Courts treated the constructions as necessary 
for protecting the property from deterioration on account of the 
rains. As regards the shed and chabuira various provisions of che 
Contract Act and Transfer of Property Act were referred to. Held,^ 
that S, 65, Contract Act, would not apply on the view that che 
agreement was not voldi and S. 70 of the same Act would not also 
apply hecause the defendant (lessee ) did not give notice to the plaintiff 
(lessor) or obtain his consent as she should have done under els. ( f ) and 
(p) respectively of S. 108, T P. Act. It was conceded that S. SI of 
T. r< Act is not expressly applicable, but it was argued tha*: the 
principle of niultsble estoppel would apply or that there was an implied 
agreement. But there is nothing in the plaintiff's conduct which would 
justify this view. Therefore, the defendant cannot claim re-itnbursement 
for che shed and chabiitra. 

After reviewing the decisions In the following cases it is held 
chat where a person on whom there was no longer any obligation to pay 

1 . DakhJna Mohun, v. Saroday Mohan, 21 CaL 142 . 20 1. A. 160 : 

6 Sar 366 (P. C.) 

1> Qaisar Jahan Begam, v. Coun of Wards, DM, A, L PU 1941 Lah. 

88 : 193 1, C 829. 

3. N. Qomar Jahan Begam, v. Ch. Bonsi Dhar, A. U R- 1942 Oudh 

2)1 : 1941 O. W. N. 1395 : 199 1. C 35- 

4 . Umed Singh, v. Bihari, A. L R. 1922 Nag, 50. 

5 . Vifhrom, v. Pannotal, A. I. R. 1937 Nag, 152. 

6 Muio, V. Bdakdas, A. L K. 1938 Nag. 459 : L L. R. (1938) Nag. 

246. 

7 . Tulsa ICour, v. Jageshaf, 28 AIL 563, 

8 . am HMsam, v. Oonga Sahai» A« 1. R. 1928 AlL 3S3* 
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at turetyf u tubiequendy diacoveted, had been erToneoutl? made to pay 
in execution, by coercive procett, the decreul debt due by another* a 
claim by the former against the latter under S 69, Contract Act, for 
reimbursement, would be quite legal and valid.' 

The rent of a holding b not revenue. It is not recoverable as revenue 
and the provisions regarding realization of revenue have noching to do 
whatsoever with realization of rent. Every rent Is payable personally 
and in default of such payment the landlord has the right to recover the 
amount by enforcing the statutory charge against the land given to him 
under S 72 (3), Berar land Revenue Code. Section 72 (3) is an enabling 
section. It does not prevent the personal remedy against the tenant. 
The plainciif who paid the amount which the defendant was bound to 
pay under law is thus entitled to recover the same from him and 
reimburse himself under S 69* Contract Act The decision' relied on 
applies to the faces of the present case. The plaintiil was interesteil in 
the payment of money which the d^endant was bound by law to pay 
and which he failed to pay ; and the plaintiff was required to pay. He Is 
therefore entitled to reimbursement. The mere fact that the defendant 
had ceased to be the owner at the time when plaintiff paid docs not 
exonerate him from his liability.* 

9. Effect of voluntary paymentr-^-B died leaving a widow R, and 
a son M. R survived .M. After M’s death one S the heir of B. sold B’s 
property to plaintiffs. One A got a decree against S and widow R and 
attached the property in question. The defendants purchased the 
property from the widow R and paid off the decretal amount. The 
plaintiffs brought a suit to recover the property from the defendants 
without being required to pay the decretal amount. that as the 

defendants had purchaaed the property from a person who had no title 
to sell it. they cannot expect to be recouped for the amount 
which they paid to clear off the decree since by their purchase they did 
not acquire any interest in the property and as such their action was 
that of mere volunteers. 

jawala Prasad and Ross J].* quoted in this case* with approval the 
following observation of Lord Macnaughten in the case of Dakhina Mohan 

L Harichand, v. Cyaniram, A. 1. R. 1944 Nag. 282 : i944 N. L I 
433 : L L. R. 1944 Nag. 638. 

Z. Miila Boi, V. Balakdas, A. 1. R. 1938 Nag. 459 : L L. R. (1959) 
Nag. 246 * 178 1 0.485. 

3. ShrivoUabh Badthuuk, v. Laman Vinayak Bhatae, A. I. R. 1947 

Nag. 59 j L L R. (1946) Nag. 630 ; 1946 N, L. J. 555. 

4. Gaya Ptoiod, v. Mechoi Lai, A« L R. 1923 AIL 404 * 75 L C. 624. 

5. Diitti* Swui V4 Most. BUri All Pattma, A. 1. R. 1925 

201.77 L C 157. 
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Rdir*; '*lt ieemt to be common iustice chtt when a {noprietor in foodi 
faith pending liclgatlon makea the neceaaary payment for the preservation 
of the estate in dispute, and the estate is afterwards adjudged to his 
opponents, he should be recouped what he has so paid by the person 
who ultimately bene&ts by the payment, If he has failed through no fault 
of his own. to ro-imburse himself out of the rents/’ 

A partner of a firm died and his Interest therein ceased from hit 
death* The sutviving member waa charged supertax in respect of the 
profits of the deceased partner computing the total income as under 
Proviso to S- 56 of the Income Tax Act (1922/ The partner made the 
payment and sought to recover it from the estate of the deceased partner. 
Held,^ that there U no provision In the Income Tax Act (1922) for the 
aasestment to income-tax or to super^tax of the estate of any deceased 
person snd. therefore, the deceased partner’s estate was under no 
liability to pay the ux and so the above payment was a voluntary 
payment so ftr as the estate Is concerned and does not fall within the 
provisions of S. 69 of the Indian Contract Act. 

The money was deposited by the plaintiff on the express 
understanding that the decree-holder would be liable to refund It, if it 
was found that the house was not aaleablc. Held.* that the decree for 
tea refund granted by the Court below was quite proper. The appellant 
must be deemed to have withdrawn it on that condition No question of 
voluntary payment by a person not interested in the payment arises in 
this case. 

A person who knowing all the facts, gets i transfer of the minors’ 
property from a person who is not the guarditn. is not entitled to be 
reimbursed any amount which he paid for the benefit of the minor. 
In a Bombay case^ it waa held chat though the tale was by an 
unauthorlxed person, the Court might under S. 41. Specific Relief Act, 
make it a condition that the minor should refund the amount by which 
his etute and himself were benefited. In that cate the sale was by the 
itep-mother on behalf of her minor son. The Court held chat the sale waa 
by an unauthorized peraon and the aale waa invalid and chat the minor 
waa entitled to have it set aside. Ev^ though the step-mother was not 
the lawful guardian of her step-son, it is difficult to see how she could 
not have been his da facu> guardian if by course of conduct she acted 

1. DaUibid Mofum Roy, v. Sarnie Mohan Roy. 21 Cal. 142 : 20 I. A. 
l60:6Sar.366(RC) 

2* Mitckail. V. Me Nctfi & C<K A. L R. 1927 CaL 518; 31 C W. N. 
630 ; 103 I, C 120. 

3. Rom Soran Dos, v. CUiocc Lot, A. L R. 1926 AIL 668 ; 110 I. Q 
365. 

A UmW Rovjfi, V. Rah Raidi A. 1. R. 1925 Bora. 499 1 49 Boou 
576 . 
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tt fuch. h w«t £miod that the redeemed the mortg^e and eoU the 
land after radempdon. Therefore, the etep-mother wa* de /ecto guardian 
and it la welteettled that the power* of a de facto guardian 
ate die tame as those of a lawful guardian under the Hindu Law: vide 
the following cases '** In support of the irtew taken. Her alienation 
of the minors property was only voidable and not void. A Court of 
dqulty hu power to grant relief In proper cases and this wu a proper 
case for the application of S. 41, Specific Relief Act. It wa* held in this 
case* that “a person, who has made improvements on the property 
believing In good faith that he is absolutely entitled thereto, is 
entitled to the benefit of S. 51. T. P. Act”.* 

Plaintiff mortgaged his property for a period of six year* to the 
defendant and agreed to pay Interest every month consenting to pay It 
even for the intercalary months, according to the vernacular calendar. 
Subsequently he executed a rent note agreeing to pay rent at the rate of 
the Interest every month for 71 months. On redemption the plaintiff** 
agent paid interest for 74 months Including the two intercalary months. 
Hdd,* chat the rent note did not supersede the mortgage and the 
mortgagor wa* bound to pay interest even for the two intercalary months. 
Moreover, a voluntary payment cannot be recovered from the patty 
receiving it. Refer to these cases’** In this connection. 

The plaintiff gained possession of the property under a false title (a 
forged Will), and while so holding It claimed that he made several 
voluntary payments to discharge debts that would be enforceable against 
it. voluntary in the sense that the payments, with one exception, were 

1. Romoswami Pillai, v. fCoitnotfi Aiyar, A. 1. R. 1928 Mad. 226 (2): 

1927 M. W. N. 356 :108 1. C. 529, 

2. Thyamnud. V. Kuppanna Koundan, A. 1. R 1915 Mad. 659(2): 

38 Mad. 1125 : 26 1. C. 179 : 27 M. L. J. 285. 

3. Adhat Chandra Dutt, v. KitUbash Boirogee. 12 C. L.). 586: 

6 I. C. 6J8. 

4. Haritai R/mehhod, V. Gardhan Keshava. A. 1, R. 1927 Bom. 611 : 

51 Bom. 1040. 

5. Chmna AUuumpmunal Karayaiat, v. Vinayagathamal, A. I. R. 

1929 Mad. 110 s 55 M. L J. 861: 29 M. L. W. 6: 117 1. C. 

731. 

6. Manila! LaUubhai, v. Chanduial Trtbfwpian Das, A. I. R. 1930 

Bom. 430 : 32 B. L. R. 424; 125 I- C. 907. 

7. Wolf df Sons, v. Oodbuba, Khim/i Co, A. 1. R. 1920 Bom. 192 : 

21 B. L R. 966 : 44 Bom. 631.58 I. C. 465. 

8. In sc Randumdra OaaiiH, 29 Bom. L. R. 1167. 

9. Abiessiskabec Dampsbba Sidnstod, v. William Pearson 61 Co, 137 

L T. 533. 

F.-170. 
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not made to avert the Imminent Iom of the property. Plaintiff neither 
admitted that hU title wai fabe nor Jil hU conduct otherwise establish 
his good faith. Held/ that before granting him a decree the Court must 
be satisfied that the condition of good faith was fulfilled. Unless he 
establishes the most unquestionable good faith he can have no claim in 
equity to reimbursement, and in view of the finding that the Will was 
not genuine and the plaintiff knew It to be so, chough he was a minor 
it that time, the plaintiff's claim must be dismissed. But where the 
pblmlffs alleged title Is found to have been false, and he has not 
succeeded in showing chat he held possession of the property in good 
faith, believing It to be true, a payment made to discharge a mortgage debt 
does not stand on any better footing chan a payment made to discharge 
an unsecured debt. or. the mere fact that a debt is secured by a decree 
will not render any payment of it as one for preservation of property. 

10. Suit for contributiem :—This appeal arises out of a sulr for 
contribution. These are the facts -A certain paini laluq which 
belonged to C was mortgaged by him to R. Upon the mortgage the 
mortgagee obtained a decree on the 26th ]\ine 18^5. and in execution the 
patni was brought to sale, and was purchased by the plaintiff on the 
20th September 189^. 1 he sale was confirmed on the 20th November 1699, 
and the purchaser, the plaintiff took possession on the 25th February 1900. 
In the mean time the rent due to the tuminciiir fell into arrears ; and it 
would appear that, for the rent due tor the years 1306 and 1307 up to 
Assaf, the tumindar obtained a decree on the 29th August 1900, and in 
execution of this decree, he advertized the patni for sale. The plaintiff 
thereupon paid in the amount of the decree and saved the patni from 
being sold ; and he subsequently brought the present suit to recover 
from the mortgagor, or rather from his assignee, the amount which he 
had to pay for the purpose oi saving the patni from sale, in respect of 
the rent due for the period antecedent to th« confirmation of the sale 
at which he purchased the property. Held/^ chat the Court below rightly 
dUmlascd the suit, relying upon these cases. sSectlon 69 contemplates 
a case where the person, who makes the payment, is under no legal 
liabilUy to make it, and he pays the money for another person, who is 
bound in law to pay. In that case, the former Is entitled to call upon 

1. SaraJambat v. (Paiakalu) VaUabhiramByja, A. L 1931 Mad. 

207 : 1930 M. W N. 601 : 53 Mad. 952 : 60 M. L. W, 13 : 
33 M. L. W. 20 ; 129 U C. 463. 

2, Monmdta Chandta Nmdy, v. lomahir fCxnum, (1905) 32 Cal. 643 : 

9 C..W. N. 670, 

3. MahciTdfii Dosya, v, Horendra Led Roy CfioivdhHry, 1 C. W, N. 

458. 

4, P«o»y Mohan Mukhopodhyo, v. Sfceram Chandra Bose. 6 C, W, N. 

794 * 
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cbe latter ta make good the amount that he has paid. If that be dhe 
true v!w of the section, it is obvious that the plalndfF beina under the 
legal liability to pay the rent that was due upon the property, when he 
made the purchase, could not be rcga’^deJ as a person who under S* 69 
was entitled to call upon the defendant ro make good the amount chat 
he paid. It may wall be said that the defendant leaving been in the 
enjoyment of the rent and profits of the property during the period in 
question, is bound in equity to make good what the plaintid paid for 
him; but it is nor known whether the plaintiff, when he made the 
purchase, subject to the Uabilicy of paying the rent then due. did not 
succeed in making the purchase at a lower price than he would have had 
to pay, or anybody else, would have paid, if the property wore sold free 
from such liability, if he, by reason of the liibility exisUing upon the 
property, purchaseii it at a less price, it is not equitable that he shovild 
be entitled to call upon the defendant to make good what he had to pay 
in order to free the property from such liability. 

A was the owner of two Items of property. In 1889 he 
mortgaged both of them in favour of B. On 31st July 1895. he 
sold one of the items to C freeing it entirely from the mortgage 
in B's favour. I'hc next day. i. c, on August 1,1895, he sold the 
other items to D directing Kim copay up the mortgage in favour of 
B in fulL D failed to pay as directed. B brought a suit on his 
mortgage, and obtained a decree for sale of both the items of 
property. C was not made liable penonAlly under the decree; but C, in 
order to save his property from sale, paid the iu!l decretal amount, and 
brought the present suit to recover from \ or I). Held, ’ that under 
S. 69, Contract Act, D was hound to pay the whole decree amount 
paid by the latter to save his property from sale, and not merely a 
portion of the decree—debt proporiionatc to the extent of the mortgaged 
properties in his possession. 

There is no reason for supposing that the Legislature intended that a 
judgment-debtor purchasing a decree should be deprived of all claim to 
relief against his fellows. It has often been held chat having regard to 
the provisions of S. 232B, Civil Procedure Code, such a purchase is 
equivalent to paying off the decree. In chat case, the judgment-debtor Is 
clearly entitled to compensation on the principle of S.69, Contract Act.* 

As was pointed out in this case* the terms of S. 69 of the Contract 

1* Muihurakku Maniagatam, v. Rzkuppa Maniagatan, A. 1. R. 1914 
Mai 26 ; 32 L C. 9 t 26 M. L. ). 66: 14 M. L, T. 591 ; 
1913 M. W. N. 1047. 

2. Rom Lai Mandal, v, Khifoda Moftim Dasi^ A. L R« 1914 CaL 208 : 

18 a W. N. 113 ! 20 L C. 569. 

3. Tukha Ktmwaft v. JageAwe^ Prasad, 28 AIL 563 (1906) 

A. W. N. 114 : 3 A. U J. 372, 
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Act by down t mote comptehenih^e rub than to fupported by tny 
Engbfh Authoriry. The wotdt ''Interested in the payment of money 
whkh inothet to bound by bw to pay" may include the apprehension of 
any kind of loss or inconvenience and not merely the actual detriment 
capabb of atsesimeot in money : Refer to the case of Valpy' for the 
said view. Now* the facta of the present case are : A landlord, in 
execution of a decree against a Hindu widow for arrears of rent of a 
tenure left by her husband, sold a property other chan the tenure in 
default, which was purchased by a stranger to the proceedings. One 
A» who was the reversionary heir to the husband of the widow 
deposited the amount requisite for the cancellation of the sale under 
S. 310 A, C P« Code, 1882, and the sale was set aside. He brought 
this suit against the widow for the recovery of the amount paid by him. 
It can be held that A made the deposit ss a person interested in the 
payment erf the money which the judgmenc^ebcor, the widow, was bound 
by bw to pay and that he was entitled to recover under S. 69, Contract 
Act, the money except the portion which represented the damage 
payable to the execution purchuer. From this stand point Ic was 
iuggciCed in this case* that a person in the position of the pbinrlff 
might not be able to recover chat portion of the deposit.* 

The pblnti8 and defendant 2 were under raiyats possessing ihdr 
holding in equal halves. Defendant 2 told hto half share in 1904 to 
defendant!. The superior landlord, who was not bound to recognize 
the sale brought a rent suit against the plaintiff and defendant 2 for the 
years 1902 to 1905 and obtained a decree, and in execution attached 
the moveables of the plaintiff who thereupon satisfied the decree and 
and brought this suit for contribution. Held,* that defendant I was 
liable to pay hto share of the decretal amount under Ss. 6’!^ & 70, 
Contract Act This view to supported by the observation in the 
following cases*notwithstanding the dictum In the following coses'^'*. 

As was pointed in this case^ a sale of the right, title and interest of 
the iudgment-debtors in execution of a decree for rent obtained by a 

1. Vidpy. V. Manley, (1845) C. B. 594 : 68 R. R. 778 :14 L l C. P 

204 : 9 Jur. 452 i 135 E. R. 673, 

2. MaKendta Ohoskal, v. Bhuban h4ardana, 6 I. C. 810 : 38 Cal I. 

3. Ponkhabod Cbuidhurani, v, Nmihal Singh, A. 1 . R. 1914 Cal. 

338 ; 18 C W. N. 778: 21 I. C. 207 ; 19 C. L J, 72. 

4* Proionno fCumar Bosu, v. JamaiuJdin Mahomed, A. 1. R. 1914 
Cal. 672 r 18 C- W. N. 327 : 15 I. C. 55. 

5« Mochoora Noth, v. fCrtsto Kumar, 4 CaL 369. 

6. Swamamoytg Debt, v. Hari Das, 6 C. W. N. 903. 

7. Fuoth Ab, v» Gangonotlt 8 CaU U3 : 10 C. L. R. 20. 

8L Smitk, V. Ofnanatk. 12 Cal. 213. 

9, Nitayi Bthari Saba Paramaruckt v. Hari Govinda Saha, 26 Col 
677. 
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c<yftbaff«r Itndlofdi m«ft in cemln drcumMoica^ pm the entire tenancf. 
The quaRlMi of the imdf e effect of a ttle in cheat drcumatincci would, 
at any race, be a maccer for contcoverty and the party liable to be 
affected would consequently be entitled to satisfy the decree to protect 
hiroseU from the apprehended infury to his right; he would also be 
entitled, if he made the payment to be reimbursed under S. 69 or S. 70, 
Contract Act. Refer to the previous decision’ of this Court In this 
connection^ As is pointed out in the Oxford Dictionary, Vol. 2, p. 923. 
contribution signifies payment by each of the parties interested of his 
share in any common liability. Consequently an action for contribution 
Is a suit brought by one of such parties who has discharged the liability 
common to them all to compel the others to make good their shares ; 
See this case* in support of the view. Mutuality is thus the test of 
contribution. If A and B are iolntly liable for a sum of money and A 
alone sxtisfies the whole debt, he is entitled to call upon B to contribute 
to the extent of hb portionate share, and converiely. if B alone pays the 
whole debt, he is entitled to call upon A to contribute** 

A foreclosure decree having been passed in a suit, W one of the 
defendants therein, redeemed the entire mortgage by payment o( the 
decretal amount in full. He then instituted the present suit for 
contribution against a number of defendants who were said to possess 
some interest in portions of the mortgaged property, Defendanu 9 to 12 
who were alleged to be transferees of part of the mortgaged property 
after the execution of the mortgage, pleaded inirr alia chat they were 
not liable to contribution as they were not parties to the foreclosure 
suit. In that salt defendants 7 and 8 were alleged to be owners of the 
property and were joined as such owners. They were, however, found 
to be trespassers in a subsequent action for their ejectment by the 
present defendants 9 to I?. that the plaintiff could not claim 

contribution against defendants 9 to 12 either under S. 69, or S-70, 
Contract Act, as the payment was made by the plaintiff in his own 
interest for a decree to which the defendants were not parties. Moreover, 
defendants 9 to 12 had a right of redemption in respect of the property 
in their potaession, if U was included in the mortgage, and could not 
be compelled by a suit for contribution to pay to the plaintiff any portion 
of the money which he paid up under the mortgage^ecree. 

1. Pankhoboti Choudhurani, v. Nonihol, Stngk* A. 1. R* l9MCal, 

338 : 21 I. C. 207. 

2. Mocidumd, v. B^ong Sahoi, 17 1. C. 45. 

3. Sorya Bhu$an Bandapadhyaya, v. Kridina Kali Bandopa^yaya, 

A. I. R. 1915 CiJ. 278; 18 C. W. N. 1308: 24 L C. 259 

20 C L. J. 196, 

4. Sttntf Din, v. Ali, A. L R. 1916 Oudh. 151: 34 L C 367 

3 O. L J. 494. 
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A and B were ocHthtrert of t cafcA. The there of B wit purchesed hj 
C tn execution of t mortgftge-decree. Prior to the purchase of C the 
landlord had obtained a decree for arrears of rent, and after the 
purchase by C put up the talwk to tale In execution of the Tcnt-decrce. 
A deposited the entire amount due to the landlord and saved the 
itftuk. He then brought a suit for contribution affalnst B and C- Held* 
that A was entitled to a decree for contribution against C and C 
could not raise the question of the UablUtr of B for A's claim when 
A did not Intlst upon his claim against B. In this case* It was contended 
that the section applied only to cases where there was a personal 
liability for the debt, and did not apply where, as In the present case, 
the liability attached to the land only Mark by. in overruling the 
contention said as follows"Now. 1 think it Is rightly argued that 
takingthatsectionbyltself.it Is possible to say chat that section only 
applies CO cases where the person who is there called 'the other’was 
personally liable for the debt, but it is clear from the illustration that 
that is not the intention of the Legislature. The illustration gives the 
case of a lessee paying off revenue due to Government; but the liability 
to pay revenue due to Government Is not a personal liability of the 
X/imindai, but a liability which is Imposed upon the zamindai^s land. It 
U, therefore, clear that that section wm intended to include the cases 
not only of personal liability, but all liabilities to payments for which 
owners of lands are indirectly liable, those liabilities being imposed tipon 
the lands held by them**. The view taken in the above case la accepted, 
and held chat the defendant who is not personalty liable to pay but to 
whose land liability is attached, is a person "bound by law o pay'* 
within the meaning of S 69, Contract Act It was further contended 
that the plaintiff was not "a person interested in the payment of money" 
but was himself bound by law to pay and that as such he cannot come 
under the section. But the plaintiff in the above mentioned case was 
also "bound by law to pay" by reason of the liability attaching to the 
land and that did not prevent him from coming under the section and 
to it was held that he was "interested in the payment" of the money 
because if he had not paid it. his land would have been sold, as in the 
present case. 

A mortgagee leased the mortgaged property to his mortgagors who 
divided the property among themselves. The rent payable under the 
lease not having been paid, suits were brought and compromised 
whereby It was agreed that the amount due upon the mortgsgc was to 
be paid with interest in five years and the interest was to be paid in half 
yearly Instalments and in the event of failure to pay the interest the 

1. Cfumdmdoya Sen. v. Bhofoban Chandra Sen. A. I. R. 1916 Cat 

954 s 32 L C 200 : 23 C. U J. 125. 

2. Mooehopf onoch Chattopadkya, v. Krisco Kumar Ghm^ 4 CaL 369. 
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mortgiig«e wti to tike poiceition or bring the propertf toicle. Tht 
defaiuU was made and the mortgagee took posaeiaion. However, before 
he took poiieitloai two mottgagora P and B had made default in the 
payment of Government revenue and another mortgagor K had paid 
off the amount. The Government again attached the aharet of P and B 
for further arrears. The plaintiff (mortgagee) paid the amount due to 
Government as well as the amount which K had paid and sued P. B 
and K to recover these amounts. Hatd,* that the plaintiff had no cause 
of action against K. 

Plaintiff and defendant each obtained a half share in certain property 
under separate deeds of gift. A third person brought a suit for recovery 
of a certain share in the property* in which both were impleaded as 
defendants. Plaintiff contested the suit but the defendant did not* and 
ultimately the suit was decreed against both with costs. The decree^ 
holder recovered the full amount of the costs from the plaintiff* who 
thereupon brought a suit for contribution against the defendant, 
claiming half the costs which he had been compelled to pay. Held* 
that the plaintiff and the defendant were independent trespassers who 
derived their titles under separate deeds of gift and who were separitely 
liable for the trespass committed by each* and that, therefore, the 
defendant was not liable to contribute anything towards the amount 
which had been recovered from the plaintiff. 

A usufructuary mortgagee of under'*propriecary plots is In the absence 
of any stipulation to the contrary entered in the mortgage^eed, bound, 
under the provisiona of S. 76, T, P, Act, to pay to the superior proprietor 
the rent due in respect of those plots, and is, therefore, not entitled to 
recover it by way of contribution from the mortgagor under the 
provisiona of S. 69, Contraa Aa.* 

X, a mortgagee, sued A, B and C as representatlves^in'intetest of his 
mortgagor, and obtained a decree. The decree was by consent as 
to two of these persons and was ex parte as regards the other. A 
thereafter satisfied the judgment'debtor In full. A now sues to recover 
two thirds of the money paid by him from B and C. B and C deny that 
A had any interest in the mortgaged property and urge that the payment 
made by A must consequently be deemed voluntary. Held,* that there 
hu been some divergence of judicial opinion as appears from the 

1. Prog Narofii, v. Prog Harain. A. I. R. I9l7 All. 432 : 35 L C. 

198 U4 A. L )« 60S. 

2. Handlal Sfiigk. v. Beni Mndlko Singh, A. I. 1918 AIL 328 : 

47 L C. 980 : 40 All 672 ; 16 A. L J. 689. 

3. Gaya Ptosod, v. Sndosufch, A. 1. R. 1918 Oudh. 286 : 48 L C. 69. 

4. SeWdt AB, V, U$af Ali, A. I. R. 1918 CaL 446; 42 L C. 30; 

22CW. N. 347.27C.L,J. 607s 45 C:d. 69h 
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loUowinK decMotis*^* upon ihe question whether S» 69, Contrttt Act Is 
iPfAcable to suits for contributioa properly so celled, thst Is, suits 
where the plaintiff admits his liabiUcy to pay a portion of the money 
actually paid by him and claims to recover the balance from the 
defendant Refer to the following dcclslona^-’® in this contiectUm* 
But whether the section it or Is not applicable to suits for contribution, 
it has never been disputed that it applies to suits where the plaintiff Is, 
upon the facts found entitled to recover the whole sum from the 
defendant on the ground that the aamc waa In law payable by the latter 
In the present cate, it has been found that the plaintiffi had no Interest 
in the mortgaged properties. In this view, the plaintiffi would be 
entitled, If S. 69 applies, to recover the whole sum from the defendants. 
They have, however, claimed to recover only a portion of that amount. 
There can be no serioua doubt that the money paid by the plalnciSs 
was money which the defendants were bound by law to pay. The 
only question In controversy is whether the plaintiffs were persona 
interested in the payment of that money. The true meaning of the 
expression * interested in the payment of money'* has formed the 
iubject of judicial discussion, and in this case, it wu ruled that the 
words '^interested in the payment of money which another is bound by 
law to pay", were comprehensive enough to include the cases of 
persona who were under apprehension of any kind of loss or 
inconvenience and were not restricted to cases of individuals who were 
sure to suffer actual detriment capable of assessment In money. 
On this principle It was ruled in the following cases**'’* that 
where payment is made by s person who puts forward a bona fide claim 
to the property In dispute, he is entitled to the protection afforded by 

S. 69, Contract Act, a result of litigation, that he had not, in fact or in 

1. Mothooranach Chutopadhya, v. Krisio Kumar Ghoie, 4 Cal. 369. 

2. Ftttteh Ail, V. Gitngonath Ray, 8 Cal. 113. 

3. Kamoidln Hwicnkhon, v. ParUip Moca, 6 Bom. 244. 

4. Swamomoyee Deby, v. Han Das Roy, 6 C. W. N. 903. 

5. Manindfa Chandra Nandy, v. Jamahir Kwnari, 32 Cal. 643. 

6. Jinnat AB, v. Faieh Ati, 9 I. C. 219. 

7. MoticKond, v. Bohang SaKot, 17 L C. 45. 

8. )og Naraln Singh, v, Badri Dai, 13 L C. 144. 

9. Sotya Bhiohon Bandopadhyaya, v. KfishnokoU Bandopadhyaya^ 

A. I R. 1915 Cal. 278: 24 L C 259. 

lOL Ratani Kanta Ghose, v, Rama Noth Roy* A. L R« 1915 CaL 310 : 
27 I. C 56. 

11. Ponlchabati Choudhufom, v. Nanihal Sfngh, A. L R. 1914 CaL 

338; 2U C 207. 

12, Binduhoshini Ooiii, v. Hotendfa, Lai Roy, 25 Cal. 305. 

13w Rodha Modhab Samonia, v. Saiti Ram Sen. 26 Cal. 826« 
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dM.iQCaceK<iDr the ptoteedOB whereol the pafineaic wM aMdef In 
die pweat c«mi> the i de fa i ttfi i wee* jolnedL et petdae lo theiaottgiiie «uit 
bfthe iiMMctgasee,on theaUegatioattwt thef were aome ol the Itval 
repcefcntttimaof dieciceeeacd mottfegor. A decree wu oiede eiKiiiai 
the (>c(4)ertr to the .equitr of redemption wherein they detmed an 
Interact.^ In die prea en t auh it haa been found that they had an 
taitereflt in the equlcf of redemption* In theae drcumatanoea, hta 
iapoadble to maiatato the view that plafaitiffi were peraona in no way 
tncereated in die payment of the money whkh went to aaddy die 
decree. That deetee bound the mortgaged property wherein the 
defendanta in the preaent litigation are undoubtedly Intereatedt and die 
plaintiffa.daobana^ dalmed an equal intecett. It b alao fakly clear 
that even if S. 69 were not applicable, the caae would be coveted by 
& 70. There is no controverey that the payment waa made by the 
plalntida without intention to do ao gratuitoualy. The only queation 
ii whether chb was done lawfully. There is no ground for departing 
from the exposition of the law contained in theae cases.*'* which are 
perfectly consistent with the view now taken, namely that a payment In 
sattofacdon of decree, by a person who Is a party to the decree and 
la bound thereby, is a payment made lawfully within the meaning of 
S 70. Accordingly whether S. 69 or S. 70 be applied, the plalntift 
are bound to succeed. 

The plaintiff and the defendants were co*sharcrs in a darpatni which 
had been sold by the painidat in execution a decree obtained In a auk 
for arrears of rent in which the plaintiff had not been made a party. The 
plaintiff had the sale set aside by depositing the decretal amount together 
with the statutory compensation due to the auction purchaaec. It it a 
suit by the plaintiff for contribution against the defendants. Held,* that 
this case,* where the facts were similar, shows chat a suit for contribution 
will tie in such circumstances. The view expressed by the Chief Justice 
is to be preferred, which also accords with the view exprased in this 
case;.* The cate of Boiuk,* cannot be regarded as a dectalon to the 
contrary. In the present caae the appellants were no doubt, bound by law 
to satisfy the decree obtained against them ; but It can hardly be said that 

1. Rqia BsakwitD Nath Dey Bahadur, v. Udoy Chand Mahi, 2 C. L ]. 
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Z. Ponchkori Ghosh, v. Hori Dot Jod, Z5 C L ]. 3ZS : A. I. R. 1916 
CaL 497: 21C. W. N. 394 : 341. C, 341. 

3. Kdngol Chandra Pal, v. Gopinath Pol. A. L R. j9Z0 Cal. 1002 (2); 

68LC 104.24a W. N. 1068. 

4. Suchmid Ghathed, v. Bdaram Mardma, 38 CaL 1; 6 L C. 810 > 

14 C. W. N. 945. 12 C. L. J. 566. 

5. Jog Natain, v. Bodii 0». 13 ]. C 144. 

6. BdUih Noth Singh, v. Bepbi B^iati, 17 I. C. 90. 
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after the mIc of the dtHpmU A«r bound b* kw to make the 

paymaner ncce mar y £at the purpoac of having the aale let aaide. There k 
that difficahT in the way of applying & 49. No diffieuky attenda die 
•ppheacion of S. 70. No body auggeata dtat die paymenta made by die 
plalntlda were nor made karluUy, or diet the pkindff tet c n ded to make 
diem gratidloualy. Their lotereat in die tenure, whidi ia admitted by die 
appdUanta, ia an anawer to the argument that they aaed offidouely. 
Therefotc^che auk wu maintatnable under S. 70, Contract Act, and not 
under S. 49, and die defendanta were IkUe to contribute fai reapect of 
the amount due under the decree aa alao towatda the amtutmy 
eompenaadon. 

No queadon of appropriation arkea in a auk for oontrlbucion under 
S. 69, Contraa Act. 1 he pkintl4*a caae ia that they ate tntereated in the 
payment of money which othera were bound by law to pay. They have 
paid and are entkled to be rdmburaed by the othera-' 

A and B owned each one anna ahare and C a two'annaa ahare tn a 
village; each ahare waa ecparate. They fointiy mortgaged their aharee, 
together amounting to four annaa to D and E. D and £ bought the one 
anna ahare of B in execudon of a money decree. D and E then filed a 
auk for redemption of the mortgage and obtained a decree. They did 
not, however, pay the decretal amount but allowed the property to be 
put to mIc by the mortgagee and purchaaed it themaelvet. Thereupon the 
co'mortxagora A and C paid the decreul amount and prevented the aale 
being confirmed. They thus became entitled to contribution from the 
mortgage amount. They aiaigned their right to recover thla, to the 
pkintifi by an unreglatered deed of aaaignment, and the plaintiff brought 
the preaent auit to recover the amount from D and E personally. Held.* 
that the ruling of the varloua High Courca on the queatlon of peraonal 
liability' In auch caaea are conflicting. Reliance was placed on a Calcutta 
caae," which waa a caae of mortgage, and in which it waa held that S. 69 
of the Contract Act waa Intended to Include caaea not only of peraonal 
llabUlty, but all llabilltiea to payment for which ownera of land are 
IndlTealy liable when auch llabilltiea are impoacd upon landa held by them. 
In thia caae two peraona on different dates purchued portions of a 
property on which there waa a mortgage* On the mortgagee obtaining a 
decree against the property, one of them paid off the entire debt and 
brought a suit against the other for the contribution. It was held he 
was entitled to recover from the defendant peraonally. Refer alto to 

1. KgmaUdmuui Ptotad Stngfi, v. }a§ar Nath Sohdi, A. 1. R. 1920 

Pat. 155(2): 561. C 949. 

2. Pmoihnim. v. Bondmalu, A. I. R. 1924 Nag. 238 : 761. C. 57. 

3. MothoonuioiK, v. Krtiluo Kumur, 4 Cgl 369, 
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diit Cfcbtita CMC.* The cue of Soehmd Ohaul* wu idled oo but it 
re f e ti to « rent suit end to of doubtful ipidkathm. The Court dtoegteed, 
<»e judge holding thee & 70 of the Contract Act appliad and the other 
that SL 69 applied. The Madraa Htoh Court hat taken a oanctaiy view 
in thto oaae.* In a Bombay C$$e* the only remedy to whtdi the plalntlft 
wet wu hdd to be that he had a lien under the Tranefer of 

P r op erty Act on the there of the other mortgagor. It would be 
unneccatary In thit cate to decide the quettion of whether a eofliortgagor 
redeeming the whole mortga^ can claim contribution peiaonally from 
another ccvniortgagor, at on the facta of thit cate, it it quite clear that 
the pretent auit will not lie S. 69 of the Contract Act contemplatet only 
thoae caiea where payment it made by a perton under oo legal liabiUty to 
make it and for another perton who to bound in law to pay it. See thit 
Calcutta cate,* In thto connection. Neither oi those conditions ate 
fulfilled here. The above view of the Calcutta High Court has been 
tubaequently modified and It hat been held that the tection applies to 
suit for contribution where both plaintiff and defendant were liable for the 
money paid by the plaintiff, but it to still the view of the Madras High 
Court that the plaintiff should himself be under tto legal liability 
to make the payment, see the cate of Jogopatirqlu.* In the present cate 
the assignors of the plaintiff were parties to the mortgage to the decree 
and were bound to pay the money, but supposing that thto does not 
take them out of the purview of S. 69 (a point on which the decitioot 
of the High Courts are conflicting ). in any case the defendants who are 
not themselves mortgagors, but purchasers of the title of one of the 
mortgagors are not persons from whom money to legally recoverable. 
They are not personally liable to pay the mortgage d^ : Refer to this 
Privy Council decision,* in this connection. It is safe to agree in holding 
that S. 69 of the Contract Act will not apply. As regards the 
applicability of S. 70 there to also a variance between the reported cases. 

1. Naufob Johan Ara Bepm, v. Minn Shujouddin fCukht Bahadur, 
9, C# W. N. 865. 

Z. Suciumd Ghoiat. v. Bolarom. 36 CaL 1: 14 C. W. N. 94S : 6 1. C. 
810 : 12 C L. ]. 566. 

3. Jagupad Rafui v. Sodrutonnoma Arad, A. L R. 1916 Mad. 980 : 

39 Mad. 795 : 29 M. L. ). 639 : 2 M. L W. 1046 : 31 L C. 
255 :18 M. L. T. 464. 

4. DonnoMM, v. Yamanoppa, 26 Bom. 379 : 4 Bom. L. R. 61. 

5. Monmdw Chandra, v. lamahir Kionari, 32 CoL 643 : 9 C. W. N. 
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6i Jamma Dai, v. Sam Autar Ponde, 34 AIL 63 : 39 L A. 7 :16 
e W. N. 97:11 M. L T. 6:9 A. L). 37 : < 1912 ; M. W. N. 
32 115 C L. ). 68 : 13 L C. 304 :14 Bom. U R. 1: 21 
M. L }. 1158{P. C.) 



Aceef4k4r to at Cfticutta^akic,* S. 70 woidd applT. Th* ' MMim Mik 
Goiae juKtBken view mb appcoke vlear la faio^atiniftt,* buiasltt 'vlear M 
tUacaw,* wheteUwMKdddwtln order to emMe* pacty to teoomr 
aoner paid br btai fron another i^er & 70, It ta moaaaarr diat^e 
party aougtic to be ooade liable muet not cndy have been benefited ■ by the 
payaent, but mi»c alaohave had the opportunity of accepting or 
Klaetiiig cuch benefit. Where no euch opdoo la left a hia 
and the clreuaatanea do not ehow that he intended xo 

td^e wch benefit, he anoot be eald a ‘‘have enloyed euch 
benefit” widiin the mnntng of the aecdon. Tbb again la 
bated onthe Privy Comdl decMon* in which it wet aateddtat a 
tuppott euch a wit dtere auat be an obligation, cstprea or Implied, a 
fepey. It la well eettled that there la no ach cddigatlon In thecaae of a 
voluntary payment by A of Bb -debta. SclU leaa will the action lie udien 
the naney haa been paid, m here, agiinat the wfil o£ the party for whoae 
nee it b mppoeed a have been paid. Refer a the eaae of SaAei* bi thto 
oonnecdon. Theie obaetvetlone ^>ply with pecoliat force a the faca 
of the pcetent caae. The defendantt after obtaining a redemption decree 
had'faitcd a pay, and allowed the property to be brought a wle by the 
mortgagee and purchaaed it thcmtelvea. The action oi the ocMBongagora 
In paying off the decretal amount and thua preventing the tale a the 
defendanta muat be prcaumed to have bea i^lnac the will of the 
dcfendrata, aa it waa againat their Intereat. The defendanta had no 
option a rcfuae or acc(«». and Inatead of receiving any benefit, they 
were placed in a worae poaitlon than they would have been, had they 
purchaaed the property. It b clear, therefore, that S. 70 would not 
•p^y, and aa S. 69 alao doea not apply, the auU muat fall. Aa regarda 
the general question of whether e auit fat contribution would lie a g a inw 
the defendantt petaonally, the defendanta ace eucclen>purchaseTS. There 
b no cootract between them and the mortgagee, and they ate not 
personally liable under the mortgage. At sections 69 and 70 of the 
Contract Act have no application, no personal liaUllty can be enforced 
•gainst than by the co>mortgagor$ who redeemed the mortgage: they 
may have their remedy under S. 95 of the T. P. Act- In thb connection 
refer to the following caset**'’ in which it wu held ritat a co-mortgagor 

1. S»«fat AU, V. lasan AU, A. I. R. 1918 Cal. 446; 45 CbL 691: 

22 C. W. N. 347 M2 I. C. 30 : 27 C L J. 607. 

2. lagoMU Ruju. V. Sadnuannama Arad. A. 1 R. 1916 Mad. 980 : 

39 Mad. 795 t 79 M. L, J. 619: 2 M.i L. W, 1046 : 31 L C. 

255; ldM.L.T.464. 

3. yogomol, V. Koitw. 33 Mad. IS: 6 M. L ]. 162 : 3 L C. lia 

4. Rum Tulwl Sing^ v. Bucmmu LuI Sahoo, 2. L A. 131; 15 B. L. R. 

208 1 23 W.R. 303 tS Su 477 ( P. C ) 

5. SMkaev. LaMiii,l.T. R.20t 99&R. 949. 

6. Pdnchmn Singh, v. Ali AluxuJ, 4. AU. 58. 

7. Har Praam^ v. Rughwiumdm Praiad, 31 AU. 166: 1 1. C 825:6 

A. L. J. 67. 










^rho JHehanai th» whole oommidc of die > omRtue 4ebt oMfulcei die 
righa of tho utoupgf*. Nov the mortaogec coiiU not hove joadothe 
dofewdonti who or* potchnen panatUy UoUe under die oMMiiiige, 
end> theee£9r^ the co>jnoicga8on, who, by the ^ ptyoient of :dietr whole 
OMmsage, acciuked die rights of the motigagee» ooold not do so; 
cometiuently, the assignee, the plaintiff could not do so either, die 
presentauit must: fail As regards the assignment the eoeamsgaiMS had 
no r^t to asslgo other than the tight to a charge on the taopeicy 
because, as has been shown above, they could not enfbice a elalio to 
contribution personally agalnat the defendants. Hsnee whatever the 
tetma of the assignment may be, it must be regarded aa an aaslgninent of 
a diarge on Immoveable property to the value of above Ra. 100 and, 
therefore, requhes reghtradon. 

A decree was posed agslnst M, and on her death'her heirs beesme 
bound to psy the decretal amount or lose the prope r ty , and when the 
property was about to be sold, the plaindiff'a eul>teirare holder, to save 
his own subxtenure anl the ntamrari tnokanati tenure for die defendants 
paid the debt and aaved the tenure Held,* that the plaintiff wo cncided 
to contribution from the heirs of M, but wo not entitled to locwest 
on the sum d^mslted, but that he wo entitled to the toddental eicp«wes 
only. 

A obtained a rent decree against the present appellant and the 
respondents. In execution of thb rent decree the tenure wo put up to 
sale and was sold. The present appellant paid the decretal amount and 
the sale was, therefore, tet aside. He now sues his co-defendants in that 
rent suit for contribution. The case of the defendants wo that they 
had no interest whatever In the land and that they never had any 
pooesskm of the land. Held,* that so fat o the present case is 
concerned it is immaterial whether the defendants have or have not any 
interest in the land which wo the subject of the rent suit. It is 
Suficient to bring the defendants within S. 69 of the* Indian Contract 
Act diat there wo a decree against them, in other words, there wo a 
payment of money which they were bound to make under the decree 
and the plaintiff wo interested in the payment of this money because 
if the money were not paid hb property will be sold. Therefore, under 
S 69 of the Contract Act he wo enthled to be reimbursed by hb 
co^efendants in that suit. 

In thb cate* the facts were th« A and B purchased at different 

1. Oebial Jha, v. Kwium Dos, A. I. A. 1925 Pat. 737 s 1925 P. H. 

a C. 136 s 7 P. L. T. 479 r 93 L a 9»«. 

2. DchcndM Noth KoUar, v.- Prasamwi Kmm HdUo, A. L R. 1926 

Cal. 951 f 95 LC 47. 

3. Mothavra Nath Chatt^pad^ v. JCriita Kongs Giwssv 4 CaL 369. 
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dmci porttona of the property on which there was a mortgage* There 
waa a cov^enam in the deed conveyance in favour of B that he 
would pay the entire mortiagerdebc on the property. The mortgagee 
subsequently brought a suit and obtained a decree which was paid off 
by B. B then brought a suit for contribution against A and ir was held 
chat nocwithstandftig the terms In B's conveyance he Is entitled to 
succeed against A and the ground for the decision is thin stated by 
Markby, j., with reference to S 69 of the Indian Contract Act; “The 
plaintiff WM Interested In payment of this money, because# he says, If he 
had not paid it, his land would have been sold and it was a debt which 
the defendant was bound by law to pay, because the mortgagee had 
legal means to recover it against him. It seems, therefore, impossible to 
•ay that the case does not fall within that section (S. 69).*' In this case,' 
the Court observed as follows: 'That S. 69 contemplates a case in 
which there are several co*sharers in possession of land and where 
aome of them having neglected to pay what is due from them tn respect 
of the occupation of the land, one of their number pays what is due from 
all he may then recover contribution from the rest." To the same 
effaa is the observation In this case.^* The plaintiff and the defendants 
Nos 1^8 are joint owners of the tenure and arc jointly and severally 
liable CO their landlords for the entire rent, it is unquestionable that if 
any co^htrer tenant pays off the entire cent, he is entitled to sue his 
other co^sharers for contribution*" In this case,* the facts were that A 
and B were uzider«raiyats in respect of a non^transferable holding. B 
transferred his share to A. The transfer was not recognized by the 
landlord. The landbrd obtained a decree tor rent against A and B 
whereupon A uttsfied the decree and brought a suit for contribution 
against B. It was held that S. 69 of the Contract Act applied and the 
foUowitig observation wu made : 'The plaintiff by the payment which 
he made aadafied the arrears of rent due on account of the holding and 
that rent was payable by the plaintiff and the defendant No. 1. We are, 
therefore, not prepared to hold that S. 69 has no application." Then 
the learned Judges proceeded to observe that ''assuming that S. 69 had 
no application S. 70 undoubtedly governed the case." In the present 
case a ooHenant who it jointly liable for rent of the joint tenancy is 
entitled to contribution from the other co-tenants In respect of the 
money paid by him to mvc the joint tenancy from sale for arrears 

I* Smmmnoyee Debt, v. Han Deu Roy, 6 C W. N. 903. 

2, Moksaim Okoaal v. Bhsdban Mordono, 38 CaL 1 a 14 C W* N. 

945t6L&B10:U&L.).56& 

3, Pfosoano Kumor Bow, v* JamaJiMkbn MdkomdL, 18 C W* N. 

ItTilSLaSS. 
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of tent, tlie wanb **Etiolhet pmon'* do not lufficiit tiutt the peitoci 
meldns the parmmt mutt be under no liability to make it * 

It has been distinctly held in this cd^e* that even thou^ a joint 
promisor is exonerated on the ground of itmitatian in the iuk brought 
by the promisee against the promisors, if a decree is obtained against one 
of them and that promisor pays off the decree, he U entitled to 
contribution from the other promisor notwithstanding his being 
exonerated in the auit of the promisee. But where a partition decree 
is passed, the terms of the decree will govern the llablllrv of the parties 
and if any joint promisor executes a fresh pronote renewi the original 
one and keeps the debts standing tor a long time and then pays in he 
will not be entitled to sue the joint promisor under the original note for 
contribution, In the absence of a provision to that effect In the decree.^ 

It was pointed out in the Madras casc^ that the right of contribution Is 
an independent equity which arises between the comortgagors and the 
mere circumstance that the plainttff^s right is barred as against certain of 
the mortgagors is not an obstacle to suit for contribution, nor is It 
possible to maintain chat the cause of action in a suit for contribution 
would not arise upon payment being made. * 

Once a decree for rent has been passed against lessees jointly it is 
capable of execution against each or either of them, and if the decree 
is satisfied by one in charge of me leasehold property other lessees are 
liable to contribution, unless they can show that there was money In 
the hands of the lessee in charge of the property and on account of the 
leasehold property, sufficient to satisfy the decree. The principles 
applicable CO this case were lai.i down in these cases.*'* As regtrdt 
interest it is allowed at the rate of 12 p. c. per annum up to the date of 
the suit and thereafter at 6 p. c. per annum up to the date of realisation.* 

L Dinu Ghosc. v. Kau' Ghojc, A. I. R. 1926 Cat 1031 : 95 I. C. 545. 
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T1(:r pntlai were eo^efenduKi in • praricnu nilt. A }otot decree 
for eoMS wu pined egilntt them, the imount wu reooirered wholly 
from the piilntift end he hu deimed end obtetned e decree for 
conerlbittion from the four defendenn. The queicfcxi b whether eny 
•udi'dttbn cen beeuppected, end if to. whether the lower Court wee 
riidttln ewerding e moiety of the com peid. Held,* thet there b e quenbey 
oteeeo'lewv not enbrely Teooadliible, upon thb topic. However, in en 
AlUmbideMe* ft wn held thee where one of the defendenti piyi the 
fuU'enwtiM of com, end then luee hb avdefendente for contrltrattoo 
he fBfHt ihow some equby exbting which will meke hb cohidgment- 
debtoR ltddefor contribuikni. In thb respect e decree for com etende * 
upon e diff sreot looting from e decree for the piyment of money srbing 
out of s lobit hsbfUty. Now, turning to the fsets, the prior suit wee 
brought by «n eUmred neerett revetsieocT to recover en estete from the 
prceent (dtbtUd ( deiendsat 1 ), who denied the reversionery right. 
The remaining defendentS'tiow defendenti in the present suk-were 
ineplesdedaslestees of the present pislotifi. They filed no written sutement 
end were eejMfle throughout. The present plsiorid^ who slone contested, 
failed in the first Court end failed sgeln on an>csL Hence it cannot 
be found that the course which he took was in any respea sfiected by 
the fact that hb leasees were impleaded as co^efendsnts. He was fighting 
for hb own land, and no such principle as underlies S. 70, Contract Act, 
can avail him to fix a liability upon the other defendants. Nor, except 
perhaps to an insignificant extent In the matter of procesa-feet for serving 
these defendants, can it be said that the costs amounted to mote than 
he would have had to pay, had they not been included. It to argued 
that they could have avoided inclusion in the order as to coats if they had 
put in an appearance and undertaken to accept any decree that the Court 
might pass. There b not very much dificrence between doing thb and 
remaining ts paste and it cannot be agreed that their failure so to appear 
and plead necessarily entitled the plaintiff to contribution. Moreover, 
the plaintiff has not succeeded in showing any such equity In his favour 
as will entitle him to a decree for any measure of contribution ; and 
although only one defendant contested the suit and has preferred thb 
petition, the conclusion must be that the plaintiff haa failed in eaublishing 
the Uability of any of them. 

It appeats that M sued for Idiat poaaeaslon of cestaln lands Impleading 
aa defendants in the suit, two sets of persona, the firar act claiming a 
right aa aupertox landloid or talMats and the second set. the teiumts 

L. Mwlhuawami Aiyar, v> SMbsomania Aiyar, A. 1. R. 1932 Mad. 

146 i 61 M. LI. 638:135 LC. 16:34 M.LW. 712. 

}. Mulla v. Jasmnath. Sagjk, 32 AH S8S : 6 L C 684, 



••<9) wit foacoimmjm li0 

c himin g to hold imda them* The tulc wti decreed wkh ooM cgiliiec 
the hodlonh end certain tenanti who had Joined in cociteating. k 
appeatiy however, that the coats although the? were leviable from the 
landlorda and the contesting tenants Jointly and teveraUy, were» aa a 
matter of fact« realised from two of the landlords only. These landlords 
who are the appdhnts now brought a suit for contribution against the 
ocher defendants, vie., the other landlords and tenants who had contested 
widi them, the original 8utc« Hetd,« that it Is true that the decree 
obtained by M was a decree for coses which was payable jointly and 
severally by the landlord defendants and by the tenant defendanu aa 
well but diat does not render the provisions of S. 69 inapplicable. It 
is true at one time, the authorities were not clear on the point aa is 
noticed by SlrF. Pollock and Sir D. Mulia in their commentary on the 
Contract Act. The learned authors observe as follows: ‘'Whether this 
section applies to a suit for contribution where been the plaintiff and 
the defendant were liable for the money paid by the plaintiff, is not 
clear on the authorities” and the earlier trend of decisions In some of 
the cases was that the section did not apply to such a case. But the 
view taken in the subsequent cases is that this section applies to suits 
for contribution, where both the plaintiff and the defendant were liable 
for the money paid by the plaintiff. The learned authors observed that 
this view^ was taken in the following cases.Even if the matter 
docs not come under S. 69, there can be no doubt, that it comes within 
the wider language of S. 70. It is contended by the respondents that 
this might have been the case if M had proceeded to levy execution 
by attachment or sale of the properties of the landlord defendants who 
had sued for contribution. But there is no distinction between a case 
where execution was proceeded with by attachment and sate of the 
properties of those who had sued for contribution and a case where 
execution had been arrested because the plaintiffs paid off the 
money. There can be no doubt, that the tenants got the benefits of the 
payments which was made by the plaintiffs in the case. 

A person, not personally bound by a maintenance decree, was only 
impleaded because he held a mortgage upon the property' charged by the 
decree. Held,* that he is not legally bound to pay the decretal amount 

1. Anurub ICrshore Choudhuty, v. Panchu Kapali^ A L R. 1954 Cal^ 

709; 38 C. W. N. 758 : 59 C L. I 423: 61 Cal 864 :152 1. C 

510. 

2. Rum Ui, V. Khiroda Mohini, A. L R. 1914 Cal 208 ; 20 1. C 569. 

3. Pfosunno Kumar, v. Jamaluddin, A. I. R. 1914 CaL 672 : IS L C. 

55. 

4. Rafani Kanta, v. Roma Noth, A. f. R. 1915 Cal 310 : 27 1. C 56. 

5. Souffribal V. Nonhelol, A. I R. 1934 Nag. 84: 148 IC. 815; 

30 N. L. R. 148. 
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ivitUb ifae ttcnltiRof S. Oriter iudgnicB(<d«bCaM ne, bowemati 
icRsUf boaod under the decree* by the pevtDCMC, therefore, of the deoreial 
MBOitiM. Such pereon obeetor e right under S. 69 to be rehnbimwd be 
the oihec iud|RMo^debtot•. Even tf he mcy not acquire a right under 

S. 6(9 he acqoirea a dght under S, 70. The judgment'debtoie are, 
therafotc, liable to the mortgagee's claim for contrfoutioo under St. 69 
and 70. Thia view it fortified by the following deeWona.’'* it may be 
polniad out that the plaintiff's right under Sa. 69 fo 70, Contract Act, 
eaa ha kept acparatc from thek tfiihti of tubrogatkm uitder S. 9Z« 

T. P. Act. and that the right of contribution, which ia a petaonal one. 
and, dierdbre, the defcndaota foould not be made to pay more than 
their rc tp ecri v e abaret. It would further be pointed out that a ault for 
contrfoutton under Sa. 60 or 70. Contract Act, ia analogous to a auk 
under S. 41 of the Act, and in a tuit under the latter section the 
idalntlff can oidy make the defendants contribute in equal or 
proportionate tharea. 

The qoeatkm for determination in the present cate la whether the 
plaintiff hta been out of pocket by executing the morqtage deed and 
has actuallv paid off the amount due from him and the defendant 
iolntly. Held,* that eariieat reported case on the sub)eet Is to be found 
in this case. ® The facts of this case were as follows ; Plaintiffs and 
defendants i and 2 borrowed a sum of money from defendant 4, 

1. Ram Ud Mondjil, v. Khiroda Mohmi P tsi, A. I. R. 1914 Cal. 206 : 

20 I, C 569. 

2. Proiwino kamur Boie, v. jamalmddin Mahomed. A. 1. K. 1914 

Csl. 672 : 1S I. C. ‘iS 

3. Biuijfuait Saran Singh, v. Muiyun Muii Kuer, A. 1. U. foil 

Pat- .W ! 134 1. i . 1 19 . !0 Pat, 't.CH, 

4. KatiMttl Ch. Pal. v. I'ai. A. i. R 1920 Csl. 10C2 : 76 i. C. 

78 ! 47 Cal. 620. 

5. lihogwoii, V. {.hinarti Das, A. 1. R. 1928 P. C. 98. 1C8 I. C. 

687 : 55 1. A. 135 > 50 All. i‘t tP. C.i 

6. Serafixt AH, v. Issiui Ali, A. I. R. 1918 Cal. 446 . 42 1. C. 30: 45 

Cal. 69i. 

7. Ourga Cfutiwi, v. Amliioa Charan, A. 1. B. 1927 CaU 393 ; 101 

I. C. 130.54 Cal 424. 

8. Mo Myo May, v. Ma Lon, A. I- R. 1933 Rang. 112 :144 1. C, 392. 

9. Raghwbor Daytd, v. SluriUi Abdul Gaffar, A. L R. 19.36 Oudh 

253 : 1936 O. L K. 144: 1936 O. W. N. 301 ; 1611. C 152. 

10 Troyhickho Noth R,ty. v. Kathee Noth Roy, ( 1870) 14 W. R. 
458 : 6B«ng.L.R.633. 



uadcr tMod bjf whidt they nude th«iiitdhp«i felndy IMble- Ob die 
cxpIrMion of the wipaleted dme for redempHoa, the piai i it tfi ilone 
ocecuted • second bond to fseoar of dc^wdsnt 4, end • pm of 
tiw proceeds of this bond htving been «|q>lted to die Ihpiid e tton 
of the debt due on the first bond, the residue was psld to him 
in cash. They then sued defendants 1 and 2 for contribution, k 
was hdd in these drcumstances that the first bond had been 
leaaUy paid o8, and the plainctfiii were entitled to sue defeadaiMB 
i and 2 for contribution, it is to be noted that in this deeWon 
s part of the proceeds of the second bond had been aotuaUy 
applied to the liquidation of the debt due under the fittt bond, 
and the residue was actually paid by the plaindA in cash. In an 
AUahsbad case* the facts were that on a tale of immoeeabie 
property the vendees covenanted with the vendors to pay a certtin 
sum of money on account of a mortgage debt due by the vendota. 
They did not pay in accordance with the coveMnt, and the mongagee 
thereupon brought a suit upon the mortgage deed and obtained a 
decree. It was held on a suit by the vendors for compensaikMi for breadi 
of the covenant, that it was not necessary that the vendors should 
have suffered any ioas before they could bring their suit; and that 
aa no time was specified in the sale deed for the payment of the 
mortgage morwy, limitation began to run from the date of the executioa 
of the deed, in a Madras case’* the facta were as follows: Two persons 
jointly executed ammodable promimory note payable to S for Rs. 1,000, 
each receiving Rs. 500 out of the consideration. S subsequently sued them 
on the note and obtained a decree against them iolntly for Rs. 1,480 
beioK the amount due on the promissory note, costs, etc That 
decre:.’ was executed as against one of them, immely the present 
plaintiff, who gave S another pro'note in which s third party joined 
for the wht^e due under the decree, namely Rs. 1,480, and obtained 
a receipt which showed that the last mentioned pro'note was accepted 
by S as payment of the amount due under the decree. This note 
had nor. on the date of the auh, been paid. Plaintiff then sued 
the other joint maker of the orhffnal promote for contribution. It 
was held that, in these circumstances, the plaintiff had no cause 
of aetkm at the date of the suit sod his suit was aceotdingly dismissad. 
In an another Madras case,* it wss held that where a decreewaa passed 
agataist two judgment debtors and one of them satiifiad the decree 
by ocecuding a pto-nota in favour of the decreo'holdet, then that 
fact did not give him a titffit to contribution as agalnK die other 

1. Boihibm Uat, v. Jolt Rqj. (1912) 34 AIL 429 : H L C. 244- 

2. Putti Naroyona Murthi Ayyor, v. MdshnathM PUIoL 26 Mad. 322. 

3. Sawuui CMsi, V. Anmadtala Chttti, A. I. R. 1927 Mad. 1137: 

99LC 438. 
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Jtt4giii«t*d<facor* in eaie of Bhabhai* it wu held thic « moftpgot 
h«d tio cause of action for baaing his contribution suit agaimt a 
eOfmortgagcMr on the ground of his having executed a bond in favour of 
the intended i>ayee, and chat the mere execistion of a bond was not a 
payment for whiidi contribution could be claimed. In the caae of 
iagarmah Kua* If waa held thyt the mere giving of a renewal 
aecurtcy as distinguished from cash payment by one of the two debtors 
in discharge of debt for which two persons were iointiy liable did not 
give the plaintiff a cause of action for a contribution suit as against the 
other debtor and In this case two English decisions were cited. In this 
case* it was held that where the plaintiff who was one of several joint 
executanci of a simple deed, on the basis of which a decree had been 
paased against hiini had asclsfied the decree by executing a deed of 
uaufruotutry mortgage in favour ot the decree>*holder and had brought 
a auit for contribudon against the joint execuunts of the deed, in such a 
cue the auit was maintainable and that the principle of Maxu/rU^ relied 
on in Jagannatk Kuer,* would not apply co a case such as this, where 
the plaintiff had executed a deed of usufructuary mortgage and had 
iSiigned valuable property to the creditor in order that the profits 
might be enioyed in lieu of interest and that the property might be held 
it security for the payment of the debt and that in Maxwell^ the 
plaintifii had satisfied the debt by merely giving the creditor another 
promise to pay and had parted with nothing and had nothing more than 
undertake a fresh obligation. It seems chat tl\e principle underlying 
these decisions reported in jagannoth Kuer^ and Muhammad Ramzan AU 
iCIian* are applicable to the facts of the present case. As pointed out 
by Banerji in his l^w of Contribution In British India (Second Edition, 
1931, P. 8); ’’Contrihutlon is no doubt a sort of reimbursement, but the 
word Is often loosely used to include cases of reimbursement which do 
not really fall within thcdefinltion of contribution. In case of contribution 
there la mutuality and joint liablUry : but in other cases of reimbursement 
it is not so. in a suit for contribution the plaintiff alleges that he and 
the defendants w^ere lointly liable to meet a specified demand, chat he 
has been obliged to satisfy the demand by a payment In excess of his 
legitimate share and chat consequently he is entitled co call upon hit 
co-tharers to contribute to the payment of this money." In the present 

h Bhahkm V. (Tut Das, 3 O. W. N. 968 r 99 L C. 271. 

2. Joi^nach Kuar, v. Shco Singh, A. L R, 1916 Oudh 177 : 35 L C 

439U9 0,C44. 

3. MoxttdB. v« Jamaarit (1818) 106 £. R. 286 ( Z. B & Aid 5i* 

4. Toyier.v. Higgiiis, (1818) 102 ER. 562. 

5. Rmzm Ab Khan, v. Muhammad Noifr Khan, A. L R. 1916 

OWh 2441 36 L C 774; 19. O. & 347. 



CMC w tKe plaintiff has not been aetuaUv out of podeet and has done 
nothing more than ooiwm hit former liability under a dmple ttumgage 
bond, Ua suit far contribution against ddendant 1 in the present case fa 
premature. 

11. The aeetUm is not restricted to personal liabiUtr t-~ln 
a Calcutta case. It was observed that S 6'^ was intended to include 
the cates not onty of petsooal liability, but all liabilities to peyments for 
which owners of lands are indirectly liable, those liabilities being imposed 
upon the land held by them. This Calcutta case* has been followed in 
several cases and the view expressed in it is well founded.* 

12. Limitation :—As a party's purchase is not bonafide, it does not 
follow chat after he took a salc'deed, the payments he made to preserve 
the property from the clutches of the vendor’s creditors were not made 
bonafide, especially those which he made after his title had been established 
in the Court of frst instance though it was upeet by the appellate Court. 
Though it to well established that S. 69 and S. 70 were trot designed for 
the benefit of persons who intermeddle with the affairs of others, a man 
who gets a genuine saie>deed and on the strength of that sale deed 
obtains a valid decree for possession from a competent Court in a 
contested suit, cannot fairly be accused of an ertdeavour to manufacture 
evidence of title if he pays off charges upon the property in order to 
preserve it from sale. Moreover, when one person pays off a debt 
which another is bound to pay. the ordinary relief chat the Courts can 
give is a personal decree, against the defendant for money had and 
received as S. 69 of the Contract Act does not provide any higher 
remedy. If that remedy is barred owing to thr' plaintiff's delay, he 
cannot extend the period of limitation by asking for an enlarged relief by 
way of a charge upon the defendant’s property.* 

The seller was bound to pay all public charges and rents accrued 
due in respect of the property up to the date of tht aale and the liability 
of the vendee to pay them arose only on the date of the tale : Vide 
S’ 55, Cls. (1) (g) and (5) (d) of the T. P. Act. In the absence of a 
^ contract to the contrery the liability of a vendee tff property or die 
transferee of a lease to pay rents and charges arises only on the date of 
tale or transfet of the lease and not the date contract of tranafer. 
There is no distinction between the sale of hnmoveable property and 

L Metbooranath Ckuaopadhya, v. Kritio Kumar Ghote, 4 Ctl. 369. 

2. Vtandm Sahu, v. Fauh Bahadur Sbtgh, A. L R. 1940 AIL 104 > 
1939 A. U J. 1121 i 186 I. C 519; 1. L R. 1940 AH 71. 

GoMa Iyengar, v. Mummacy Reddiat, A. L R. 1923 Mad. 392:17 
M.l.W.254t 4LC.41& 
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the tniMCat oi* Umc in thit rmpeat, bitt where the tniMfaee entcn 
into p onei rt on on the date of contract, be to bound to pay the cbatfee 
ot auch property in hit poweiaion, and if the tranaferrer pays the fame, 
he can recover them from the tranrferee. S. £9, Contract Act, aiqdlea 
to each a case- Art. 61 of the Limitation Act eUo applies and dme 
ruM from the date of payment.* 

One B and Co., were managing agents for the two Companlm J and 
U. tt was no part of the business of any of these two Companlea to 
lead money or to act at bankers. There was at one dme more money 
In) tod Co, and thit money B and Co, employed to continue the 
huatness of the U & Co. The Directors of ctther C ompany were 
ignorant of this transaedon. Held." chat the U.Co.. is liable for the money 
ro employed dther for having received the money through their Agents 
rightfully and apidled to their purpose or having received it wrongfully 
by secret and deceitful misapplication by their own agents. In the latter 
cate the money is recoverable from them at money had and received 
to the use of the true owner and dme begins to run from the date of 
actual payment under Art. 62 of the Limitadon Act. 

The period of limitation for right of reimbursement begins from the 
date of payment. 

As explained In a Patna cue* the tight of Imbursement arises under 
S. 69, Conttact Act, on a contract either express or implied to reimburse, 
and ao the limitadon is three years from the date on which the money 

wu paid.* 

70 . Where a person lawfully does anything for another 

person, or delivers anything to him, not 
aatt<gnAiitaa*«et. intending to do so gratuitously, and such 

other person enjoys the benefit thereof, the latter is bound to 
make compensation to the former in respect of, or to restore, 
the thing so done or delivered. 

1. Sinthomani ChaKi, v, AronocKolam CKetttar, A. 1. R. 1927 Mad., 

1060 U): 107 LC. 412. 

2. Upper India Bicc Mdis, Ltd., v. The Jaunpur, Sugar Factory, Ltd., 

A. 1. R. 1927 AIL 161 ( F- B.) s 25 A, L. J. 277 : 1011. C 

224: s 49 AIL 52a 

3. Bonaidiiar. v. Shiv Sbigh, A. I. R. 1933 AIL 908 $ 1933 A. L J. 

1564 ; 147 L C. 575. 

4. Sbanani Mina, v. Jogmolwn Lnll, A. L R. 1922. Pat. 499 ; 68 

L a 707i 1 Ptt780 t 3 P. L.T. 533. 

5. Toumm JaufohaM Kakvar, v. Haifaduiidia HarAieon Regs Khatri, 

A. LfL 1937. Nog 402. 
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(«} goodiat by mlMlce* B tretw thegCw i M 

liX« om. He ii bound to p»y A 6c»r ch«aa. 

^b) A srrce B*« pfopeity fromfia-. A U not eattUc<t to compcoetwioa item B, 
the ctxcummncee thow tbikt be mtended to act gratuitously. 

Synopsis. 

1. Scope. 7. 'To restore the thing so 

‘*LawfuUy docs ariything*’ delis^eted*’. 

3. *‘Fbr another pc^•on•^ 8. Ingredient ot the section, 

4. **Not intending to do so 9- Grounds on u ^ich t suit for 

grstuicously''. contribution con ile* 

5. ‘"Enjoys the benefit thereof10, Distinction between contri^ 

6. "^Compensation in respect of bution and reimbursement, 

the thing so done^’. 11. Limitation. 

1. Scope ‘A landlord obtained a decree against his tenant for 
3 years* rent In respect of a moiata- After the decree the mauga was 
bought by the incsent plaintiff, who paid the decretal amount in 
satisfaction of the landlord's claim when he advertised the mouea for 
sale in execution of his decree. The plaintiff sued the tenant for the 
amount so paid. ti>at the present case comes under this dedtlon.* 

It may be that the correctness of that decision Is open to doubt but that 
point need not be consldeteJ, because in the present case S. 70 b 
applicable if S. 69 is not. as may be seen by a reference to this case.* 
It is, therefore, held that the present case can be supported by S 69 
and the plaintiff Is entitled to recover under S. 70. 

The ruling of the Privy Council^ seems conclusive. In that case 
plaintiffs and deiV^ndaiAts were co-sharers in an estate. The defendants 
being in jxissession uf the estate, the plaintiffs sued for possession of thdr 
share. One of the pious raised by the defendant was that plaintiffs should 
pay their shore of money which defendant had expended in good faith in 
litigation for the protection of the estate. The decision"* at p 504 of 
21 Cal. is as follows; “The proceedings were taken by the defendant 
for his own benefit, and without any authority, express or implied, from 
the plaintiffs, and the fact that the result was also a benefit to the 
plaintiffs does not create any Implied contract or give the defendant any 
equity to be paid a share of the costa by the plaintiffs*'. The above Privy 

1, Klahatha Harsankar SahaL v, BanJIiu Sahu, A, I^R« 1914 Cal. 

529 : 22 L C 720. 

2. Manmdra Chandra Nandy, v, Jamafdr KumaH^ 32 C»l 643 s 9 

C. W. N. 670. 

X Suchond Ghaal, v. Balaram Mardana, 6 1. C. 810 : 38 Ctl. I. 

4. AMut Wahid Khan,*. Shabdta B&', 21 Cal. 496 : 21 {. A. 
MlP.C) 
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Cootictl Tultng k followed In • Msdrts cm. In the drcumitencei it k 
better to egrce with what k said in an AUahabad case* as to the 
noMppItcabilitv of S. 70 to auch cases 

The plaintiff and the defendants held equal areas of land irrigated 
from the same source and certain repairs became necessary for the 
preservation of the irrigation works. The plaintiff submitted an estimate 
of repairs to the defendants and called on them for a proportionate 
contribution. The defendants replied that they had no objection to the 
repairs being done, but they were under no llabUlcy to contribute and 
would not do so. The ptainriffi effected the repairs and brought the 
present suit to recover a proportionate share of the cost from the 
defendants. It was found that the repairs were lawfully effected and the 
defendants were benefited by them and the plaintiff did not intend to do 
them gratuitously. Held,^ that S. 70 applied to the case and the 
defendants were liable to contribute towards the cost of the repairs. 
Moreover, It seems to be clear, therefore* that the defendants cannot 
deny cither that the repairs have resulted benefically to them or that 
they have availeii themselves of those results. Though the plaintiff 
did not specifically call upon the defendants to declare whether they 
would or would not enjoy the benefit of the repairs, the defendants left 
no doubt on the point that they did Intend to enjoy the benefit. 
Therefore, the finding that the defendants enjoyed the benefit of the 
plaIncifPs act within the terms of S- 70, Contract Act, was justified. 

Section 7C applies only in the absence of any express contract. 


It was contended that S. 70ought in effect to be confined to cases 
arising under S. 69, but the following words In this case* should be 
adopted ! ’ T*he terms of sS. 70 are unquestlonablv wide, but applied 
with dkeretion they enable the Courts to do substantial justice in cases 
where it ild be difficult to impute to the persons concerned relations 
actiiallv created by contract**, S. 70 applies to a case where the ‘'another 
person*' for whose bet^ fit the payment is made Is a Urge caste and 
is sued in a representative action under O K r. 8, Civil Procedure Code. 
But in such a case it would be unfair to make a personal decree 
sfmfilfdtef against the members of a large caste, for it would enable the 

l. Hufima Bee, V. RoiKan Bee. 30 Mad. 526: 1? M L J. 4i9 : 2 
M. L T, 468. 


2. Chedi iMl. V. Bfiogwan Das, 11 All. 33i : (1889) A. W. N. 67. 

3. DuUa SngA, v. Kiuitana, A. I R. 1914 Lab. <84 ; 61 P. R. 1914 : 

25 I. C, 542 : 267 P. L R. 1914 : 178 P. W. R. 1914. 

4 Sapmhdtishi Redtfiaf. v. Secretary of State, A L R. 1915 Mad. 
1081 t 28 I C. 309; 28 L. J. 384 . 17 M. L T. 234 r 2 
M L.W. 329 : 1915 M. W. N. 256 

5. Sddiie Maistry, V. MttWned Atttam, A. L R. 1916 L. B. 56(1)! 

32 ta 51L 

6. SMcfimuf Clmialt v. Balmam Mardana 38 Cal. 1 16 L C 810. 
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{dtiMtf to select one m«nb«r to betr a burden wlddt should be shared 
bjr all. The idaintiff in such a case should be diteetad to proceed agaimt 
the property of the caste.' 

It is argued on the part of the plaindS that S. 70 only appUes when 
the person lawfuUy doing the thing for attother person kt»wa who the 
other person k. There Is no warrant for such limitation being put on 
dte section and the illustrations to die section negative the view that 
the person lawfully doing the thing for another pmon knew the name 
of the other petsoa It is quite dear that the two iUustracioos 
presuppose that the person doing the thing did not know the name 
Illustration 1 of the tradesman having die goods at the wrong house k 
a clear case where the tradesman did not know the name of the pet«>n, 
or, at any rate, if he knew hk name* he made a mistake as to the person 
bearing that name.* 

Under a sale deed executed by the vendot<piaindfF in favour of the 
defendant, Rs, 8,150 was left with die vendeedefendant for payment to a 
creditor of the vendor>plaindfi who held a mottagage over tome other 
property belonging to the plalndd. Ddendant paid off the mortgage with a 
sum in excess of that which was left with him- A suit was filed by the 
plaintiff to recover a pordon of the consideration for the sale which had 
been left unpaid. Held,* that section 70 does not apply to diecircumatwicea 
of thk case. It was admitted that if the tale deed had been allent about 
payment to the creditor of the vendors and that the vendee of hk own 
motion had paid off the creditor he could not have pleaded such payment 
as a set off against the purchase money. Exactly the tame reasoning applies 
to the present case. According to the tale deed the only sum which the 
vendee was requested to retain out of the purchue money and pay to 
the creditor was the sum of Rs. 8,150. The payment of the balance 
was a payment gratuitously made- It is to be pointed out that the 
property mortgaged to secure the sura due to the creditors was no part of 
the property sold. It may be of courae that the plaintiff has benefited by 
the payment to the creditor but thk by itself k no sufficient ground 
to entitle the defendant to set it off against the plalntlfl^s claim. 

Thk appeal arises out of a suit for contribution institutad on the 
all^atkm that the plaintiff and the defendants who are governed by the 
Mltakshara Law were the leasees of a colliery; that the landlords obtained 
e decree for erreett of rent in respect of the said colliery end brought 

*ir BhtooteTv. Ha^ Ro^. A. 1. R. 19lT Bwnr r4rr4ri. EV: 

Bom. 556: 19 B. L# R. 650. 

2. Bhnpcndfu Kumuf Chafcrowrty, v. Pyari Mahan Roy, A. L R. 1918 
CaL 629 : 40 L a 464. 

SSwrqf Blum. v. HosUrn Begom, A. L R. 1918 All 319 : 47 L C. 
903 * 40 AU.555 ; 16A.L.J.581. 
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lo tale atsothcr coUknry beloogina to them In execution of the aald decree, 
thtt the pUintiff^f mother, si Gfuerdian of the plaintiff, In order to save 
thepmpcrty deposited Rj. 3,771-0-6 with the permission of the Court 
and had the sale set aside, and that, therefore, the plaintiff is entitled 
to recover the said amount, together with cost of the deposit and interest 


amoundiHr in all to Rs, 6,08!-S^. Held.’ that it was laid down in a 
series of cases that where payment is made by a person who puts forward 
a bona fidg claim to the property in dispute, he is entitled to the protection 
afforded by S. 69 of the Indian Contract Act even though It ultimately 
tranipirea, as a result of litigation, that he had not in fact or In law the 
Intetett* for the protection whereof the payment was made. Refer to these 
cases*"* in^snpport of the view taken here. This extended view of the 
expression ^'interested in the payment of money*' has b ecn adopted in 
consonance with the exposition of the law embodied in S. 69 of the 
Contract Act to the effect that the expression Is comprehensive enough 
to include cases of apprehesion of any kind of loss or inconvenience and 
is not restricted to cases of Individuals, who are sure to suffer actual 
detriment assessable in money value. In a suit under this section it is essential 
that there should be firstly, a person who is bound by law to make a 
certain payment, secondly, another person who is intresred In such 
payment being made, and thirdly, a payment of such last-Tnentloncd 
person. If these circumstances exist, the fiction of an implied request (rom 
the defendant to the plaintiff to make the payment may he properly 
imported into the case so as to bring it within the section and thus the 
right to reimbursenicnt is created. A debt for money paid arises where 
a peraon has paid money for another under circumstances and upon 
occasions which make it just and rciultable that it should he repaid ; a 
debtor promise to pay is then Implied In law, without any actual 
agreement to that effect. Sir Frederick Pollock in his book on the Indian 
Contract Act expressed an opinion that S. of the *\cc lay down in 
one respect a wider rule than appears to be supported by any English 
authority, and that the words interested in the payment of money which 
another it bound by law to pay’* might include the apprehension of any 
kind of low or inconvenience or at any r^ite. of any detriment capable of 
being aaaesied In money, while that was not enough In the Common 
law, to found a claim to reimbursetnent by the person interested, if be 
makes the payment himself. ThW view has been iudicially adopted 
Kimwar^ and the Madras High Court in the case 


L Kishort Roy, A. l. lL 1925 CaL 

1097 t 29 C. W- N. 1052 ; 901 C 281: 43aL. I. 83. 
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Subrammiah* tiid by this Court in the oue of Pankhabati** Mow» 
what ate the facts in the present case? The plaintiff datming to have 
a share in the properties sold under the decree of the landlords 
applied for permission to deposit the decretal dues and compensation 
for setdrig aside the sale. There is nothing to indicate that he did not 
bona fide believe at the time that he had such a share* The pleader for 
the auction-purchaser intimated to the Court that he had no instructions 
in the matter. The pUlnriff adduced evidence end proved to the 
sadsfacdon of the Court that he had the interest he claimed and chat 
he was entitled to have the sale set aside on deposit of the decretal 
amount and compensation. The Court granted the permission and the 
plaintiff thereupon made the deposit and It does not appear t hat any 
obiection was taken at any subsequent stage to the plaintiff’s assertion 
of the right that he claimed. Under these circumstances, it must 
fairly be held that the plaintiff should succeed on the provisions 
contained in the section 69 of the Contract AcL This view is in 
accord with what was said with regard to that section in the case of 
Sa.a/ox.® Assiimlng, however, that S. 69 Is not applicable, the 
iiuestion arises as to whether the claim can be supported on the 
prlndpltiii contained in S. 70 of the Indian Contract Act. This section 
lays down three circumstances as necessary to found the right of 
demand, viz-, Ist, that the act should be lawfully done for another, 
2nd, chat It should not be the doer’s Intention to do it gratuitously* 
and 3rd, that the other party should enjoy the benefit of it. Now, as 
regards the first of the ahvwe*mentioned three circumstances* the word 
“lawfully*’ has been the subject of judicial interpretation in several cases 
in which some points of diversity are noticeable. In the case of 
Damodara^ it was observed tlius ”lt is not Utnltcd to persons standing 
in particular relations to another, and excepting the requirement that 
the act shall be lawful, no condition is prescribed as to the circumstances 
under which it shall be done”, and also '*lt is plain that the section 
ought not to be read so as to justify the officious interference of one 
man with the affairs or the property of another, or to impose obligations 
in respect of services which the person sought to be charged did not 
wish to have rendered. In the present case there can be no doubt that 
the Government acted lawfully in repairing the tank. The act was 

1. Submmmiiah Iyer. v. Runguppa Reddi, 33 Mad. 232 - 4 L C. 1083 ; 

19 M. L J. 750. 

2. Pankhahati Chattdhmrani, v. Noiti LaU Singh, IS CX W. N. 778; 

21 LC 207: 190. L.J, 72. 

3. SttfgfoC Afi, V. Issan Ak, A. I. R. 1918 CaL 446; 45 CaL 691 : 

421. C 30 : 22C. W. N. 347 : 27 C L I 607. 

. 4, DomiNhim MiidaUaf * v. Sccfecaiy of Suae fat Indfo. 18 Mad. 88 : 
4 M. L. 205. 
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kiwfid whether dooe widt ■ view of be n rf tt tef all die vlUafea under 
dw tMik or the Government vtUages only, whether or not done with 
the Intention of chaninS the tamindan. Having regard to the fact 
that the tomindarf knew of the tatemlon to execute the repaln and 
did not diaapprove. If die r^lrs were done for the tomlndaH, they 
were done lawfully for them". Thia dedalon hat been considered in 
scvetal later dedtiona of the tame Court but its authority in to 
hur at the aforesaid propos t doni are concerned has remained unchallenged. 
In this case,^ Mookeriee, obaerved that the word "lawfully” 
in & 70 it not a mere surpItuMge. and it mutt be considered 
in each Individual ease whether the person who made the payment 
had any interest in making if and if not, the payment cannot be said to 
have been made lawfully. In the case of PancheoMfi* the above 
proposition was qualified by statirtg that "any Interest" must be a 
"lawful interest*'. In the ease of Sarafat Aii,* it was held that S. 70 was 
apidicakle to die case of a person who is wrongly made a party to a 
mortgage suit, as one of the representatives of a mortgagor, and a decree 
being obtained therein, satisfies the decree In full, and in the suit for 
contrfiiurioo which he institutes, it Is found that he had no interest in 
the property, and observed that the exposition of the law as laid down 
in the cases of Rofa Boikimtha' and Panchcowri* was not in conflict with 
the view that was uken. In the cate of Suchand* where a tenant whose 
interest in a holding had not been afl^ected by certain tales, he not 
having been a party to the decreet, deposited money to set aside the 
sales, without protest from any party or the Court, it wu observed that 
as the plaintiff in making the deposits acted with the approval of the 
Courf what he did was done lawfully. It was further observed thus: 
"The terms of S. 70 are unquestionably wide, but applied with 
diacrction they enable the Courts to do substantia! justice in cates 
where It would be difficult to Impute to the persons concenned, relations 
actually created by contract. It ia, however, specially incumbent on 
final Courts of fact to be guarded and circumspect in their conclusions 
and not to countenance acts or payments that are really oftdous." In 
the present case, the plainrifl’s tight to make the depoalt was expreasly 
gone into and found in his favour by the Court and he made the 
depoek \tnder the p ermie e ion of the Court. The payment made was 
thus a lawful payment according to the aforesaid dktHm in the case of 
Sudumd GKo$aL* Therefore, the existence of an Interest is generally a 


1 . 

2 . 

3. 

4. 


Refa Balkmohd Nath Dty Bahadur, v. Udat Chand Maiti, 2 C L. J. 

Paireheeuri Ghatt, v. Haridat Jati, A. I. R. 1916 CaL 497 t 
25CL.J.325t34I.C34l:2iaW.N. 394. 

Saiafat AB« v. baan Aii, A. L R. 1918 CaL 446 1 45 CaL 691 1 
42LC30t22CW.N. 347.27aLJ.607. 

SMcfiand Ohem, v. Balatam Mauima, 38 1; 14 C W. hi 
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tm «i CD the tftwful chtftcter of t payment, but «ven if tn interest wm 
not «hown to exittf ptymenti on account of another, if lawfuQy mtde^ 
would generally be provided for by S. 70of the Act. Where a petaon 
makea :a payment to aave a property in which he clahna borut fidt a 
ahare, notwlchatandkig that the intereat claimed by him la found to be 
nochexiacent, he ia endcled to reimburaemenc. The word **doe8'’ tn 
S. 70 doea not include payment of money. In the caae of Chandra Sthhar,* 
It was observed that it ia coni^tent with general principles of equity 
that those whose funds are used to meet the legitimate demands of 
others, when the tatter have the benefit of such payments, are entitled 
to ask the latter to pay to the extent of the benefit, that they cannot 
retain the benefits and plead notvHabiiity, and that where the codified 
law does not cover the case, the Court should apply the general law, 
legal and equitable. It ia, no doubt, necesaary to be very circumspect In 
the application of this general principle of Justice, equity, and good 
conscience, but the terms of S. 70 are wide enough to afford ample 
room for the application of this principle in a fit case. Upon the facts 
already referred, the present case seems to be one in which 
It will be just to apply the provisions of S. 70. 

A sale of a mortgaged property took place in execution of a mortgage 
decree against two persons. One of the niortgagarSr the plaintiff in this 
suit deposited in Court the amount of the decree as well as statutory 
compensation at the rate of 5 p. c and the sale was set aside. He then 
instituted a suit against the other mortgagor, the defendant, for 
contribution in respect of the decretal amount and statutory 
compensation and claimed intcresc thereon at 2 p. c. per mmsem aa well 
as Rs. 780 as commission. This last claim was based on the allegation 
that he borrowed Rs.38,000 on a handnote from a creditor for the purpose 
of making the necessary deposit in the Civil Court and had to pay 
commission at 4 p. c and agreed to pay interest at 2 p. c. per mensem. 
The lower Court held that the deferxiant was liable to pay to the plaintiff 
a sum of Rf 17,695 odd which represents half thedecrecal amount payable 
by the plaintiff and the defendants at the time of the sale. It disallowed 
the plaintlff^s claim to half the amount which had been paid by him as 
compensation as it disbelteved the plaintiff*! allegation that he borrowed 
the money. It disallowed his claim for interest at the rate of 2 p. c per 
tnensem as well as for the amount which was alleged by him to have 
beoi paid as commission. But it aibwed interest at the market rate 
which it held to be one p. c. per mensem from the date of the payment 
upto the date of the decree. From this decision both the parties have 
appealed. Held»* that S. 70 applies only to this case because the right 

1. Chondm SeUior Kor, v. Ne/ar Chandra /Ctoufai. 4 C. L. ]. 555* 

2. Bhagwati Sman Sngh Maiyan Murat Mad iCiicr, A. L R. 1931 

PiL »4:10Pat.528smLai39: 13P.LT. M. 
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of the irfftinciff to cUlm coocribulion hee been recognized in e lui^ 
number of cam. Moreover, it It clear that it could not have been the 
incencIcNri of the legtikture that a pemon who claims compensation under 
S. 70 mutt have acted from purely dislmeretted motivet because the 
very exprettion intending to do so gracuitously*' suggests that there 
mutt be an element of telfdnterctt also in the act performed by him. The 
ciucttion» therefore, is whether in this particular case the plaintiff acted 
for the defendant in making the payment for which he claims 
compensatton. The Important point to remember b that both the 
plaintiff and the defendant are co^sharers In the properties which were 
•old « The position of a co>sharer has always been regarded as a peculiar 
one and in numerous decisions it has been held that at lease so far as 
the possession of the property is concerned, one co-sharer, generally 
speaking, represents another, and even though a co-sharer may not be in 
actual possession of the property he may [yc regarded as being in 
possession through the a^-sharcr who is actually In possession. Therefore, 
in normal circumstances when one co-sharer does anything to save the 
entire property, there can he no difficulty in holding that he is acting not 
only for himself, but also for the other co-sharers. This inference may 
be strengthened or wholly rebutted according to the circumstances v)f each 
case, but In this particular case it is strengthenevi by the fact that the 
defendant herself alleges In her written statement chat she was about to 
take steps for setting aside the sale when the plaintiff made the deposit 
under O. Zl, r- W- Thus the plaintiff in this case did exactly what the 
defendant intended to do and tlielower Court was correct in holding that 
in these circumstances he not only acted for himself but also for the 
defendant. It must be femembered chat.“acting for another parry** does not 
mcfciy connote lolng a thing in a representative capacity but also doing a 
thing beneficial to that party and there Is no doubt that in this case the 
payment was beneficial to the defendant because the defendant herself 
admits that she also wanted to sec aside the sale so as to be able to 
racain the property. Besides, the circumstances of the case also do not 
suggest that the plaintiff intended to act gratiiitously because wiihln a 
few months of hb making the payment he brought the present suit 
against the defendant for contribution As regards the next point 
whether the plalntlft is entitled to half the amount of damages paid by 
him to the auction purchaser in order to get the sale set aside, it was held 
that the plaintiff was not entitled to recover any part of the compenaa- 
lion money paid by him. Now, so far as the decretal amount, there is no 
doubt that the defendant was liable to pay half of it and chat can 
eaaily save •• the measure of compensation. But the poaidon 
b not so clear with regard to the statutory damage and the Court 
may well decline to compensate the plaintiff under this 
head on the ground chat (1> he was also responsible for the sale erf the 
ptopertitf; and (II that as the amount paid by him under that head 
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represents onh s smstt portion of the total ptrment madle hf him, there 
is no certainty that he would not have paid the whote of that amount 
to save his interest apart from that of the defendant If it had been 
possible for him to do so As under S» 70 a party to be settled with 
liability In the absence of a contract one has to use considerable care in 
determining the liability and to see that he is nor called upon to contri¬ 
bute to the other party for what he might have spent wholly on his own 
account. As regards interest, it is sllowed st the rate of 6 p, c» per 
annum from the date of the Institution of the suit. Ross. J.. after refening 
to the following decisions*'^ and the case of Faterna* where th* deposit 
was made to prevent a sale, observed thus : **Whether money was paid 
into Court we find, in rhe first place, it was not a payment at all It was 
originally a mere deposit in Court of rhe full amount recoverable by the 
decree^holder. 1r was deposited* under protest, for the purpose of 
preventing an injurious sale of the whole ptopertv.'* There was, therefore, 
still a common obligation to discharge after the deposit was made; 
and that the defendant was benefited by the paytnent by the saving of her 
Interest in the properrv is not disputed Even between tenanPin*common 
as appears from the case of Leigh* there is a right to contribution 
where there is a common obligation to discharge. The case, therefore, 
not only fails within the general equity ro contribution ; but may also 
be held to fall under S. 69, Contract Act; and there Is also ample 
authority for holding that It may be brought under S. 70 of the Indian 
Contract Act.*^ 

Apart trom some consider a r ions which perhaps do not absolutely 
exclude the applicability of S. 70 to the case of a minor but if it had been 
intended to bring the case of a minor within the section, It veould have 
been quite unnecessary to enact S. 68 which males the property of a 
person incapable of contracting (this definition inctudesa minor accotding 
to this decision* ) liable for necessaries siipplled. 1 he provisiorui of 

J. Dettng, V. Earl of Winchelua,, (i787) 2 B. 6c P. 270 : 1 Cox. 318. 

2. Suirlinji, v. foTTester, (18212 ' BSigh. 375, 

3. DunciWi, Fox and Comfwiny, v. North and South Walts Bank, 

<1680^ 6 A, C. 1 : 50 L. j, Ch. :hS : 19 W. R. 76*: 43 L T- 

706. 

4. KuaExm Steumshi|> Company Limittd, v. The London Assurance, 

(1900) A. C. 6 : 69 L, j. Q. B. 86 : 5 Com, Caa. 7! ; 9 Asp. 

M, C, 2 : 48 W. R. 225 : 81 L. T. 585. 

5. Fatrma Khoioon, v. Mahomed Jan, (1868) 12 M, h A. 65 

10 W. R. 29 (P. c.) ' 

6. LtieK, V. DtdcMMi. (1883) 12 Q. B. 0.194 > 53 L ).Q,& 120. 

7. Btuiguraii Sorim Singh, v. Maiyan Murat Mali Kuet, A-1. R. 1931 
Pit. 394 :10 Pat 528; 134 I. C. 139: 13 P. L T. 21. 

Mohori Bibi, v. Dhuimodot Gboie, 30 Cal 539 : 30 L A. 114 ; 
8Sv. 374 (P.C) 
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S. 70 would lufficicntlT meet the cue where • mUMV h concerned with 
the further edraMage that« minor would be pettomlly liable aa la ihc 
cate under the provlao to S. 2, Englitb ^le ci Goods Act. For the above 
reaaont. 70 does not aiqilir to die cate of a minor*' 

Section 70 must be interpreted in accordance with its clear and 
explicit terms. The terms pf S. 70 are aufficiently clear and explicit and 
dte balance of authority is in favour of the view that its provisions 
may be applied when one of the persons concerned is a Corporatkm 
or other public body.* 

Ihe Covemment collected from the ryots of a District a voluntary 
trrigacion cets and one of the obiects for which the money so tolleaed 
was spent was silt clearance of the channels in the village. This voluntary 
cess WM seperate and did not form part of the general revenues of the 
country. Subsequently there was a resettlement of the district, the system 
of voluntary irrigation ceu wu sbolished end the wet lands irrigated by 
channels were reclassified and assessment was substantially increased. 
The Government relieved the ryots of the voluntary cess and deckled to 
maintain the channels free from silt at Its own cost. But the Govern¬ 
ment neglected to do so whereupn the ryots to save their crops cleared 
the suit themselves and btotqiht a suit against the government for the 
amount which they had spent. Held.* that the act of the Government 
at the time of the resettlement in deciding not to collect the voluntary 
irrigation ccss and to maintain the channels clear from tilt at its own cost 
was an act of the sovereign power and not the acknowledgment of a 
contractual obligation, that the Government in undertaking to maintain 
the channels were merely doing an executive act and that, therefore, 
there was no contract enforceable against the Government and, 
therefore, the suit of ryots under S. 70 was nor maintainable. But 
even osaumlng that there was a contract the ryots did not bring their 
case within the section 70. The ryots, therefore, mu.»t have (l> lawfully 
done something for Government (it) not intending to do so gratuitously, 
and (ill) Government muat have enjoyed the benefits of it. On the 
assumption that Covemment was legally bound to clear the aik, the 
ryots satisfy condition vi), and It is clear (li) also because they did not 
intend to co the work gratuitovtsly. Condition (Hi), however, is the 
diffiiculty which the ryots are unable to get routtd. The silt was cleared 
for the purpose of enabling the ryoti* land to get the necessary supply 

1. Shohitar Khom. v. Bhongi Kfum. A. 1. R. 1931 Lah. 544 (2) > 

135 1. C. 177. 

2. Zukmg, V. Ymiialiiin Oistsiel Council, A. 1, R. 1932 Rang. 176: 

10 Rang. S22 :1401. C. 737. 

X M. It ftAdhoicri^iM lyrr, v. SttMary of Stole, A. t R. 1936 Mad. 

930. 1936 M. W. N. 7611 44 M. L W. SIR 
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of mtcr for cbdr onktratton u4 k «fw prlaiutfy kif ^«ir b«iMit 
thtt die wotk wu don& It k cootEemled thit Govetmiieioc hM bwp 
Miredl die COM of deeriog the chenneb ud that to ditt m«M 
Government has benefited- The benefit that to meant in S- 70, Contina 
Act, to the direct and natural benefit of what has been done. U the 
obiect wu to clear the silt for the benefit of the fyott* landa, that waa 
the direa and natural result of the work. 

The only conteodon is that S. 70, Contract Act. does not apply as 
this section would not apply to caaes where persons are iointly intweatad 
and that S, 70 refers to those cases where the defendant only benefits 
and not the plaindff and the defendant together. Without teadiitg 
words into S. 70 the contention cannot be upheld. When the plainttfi 
was doiiw the repair works, he was not only doing Bomedking for 
himsdf but, according to the findliut of the lower Court, waa doing 
•omechlng abo for the defendants; and, so long as It to shown that the 
pbtoitifi did not intend to do the work gratuitously and that other 
persons enioyed the benefit of the work, he to entitled to recover 
under S. 70 of the Act. To follow some of the tuthorkiee on this 
section, particularly the Msdrss case’ would be to read something In 
the section which does not appear there. The regrettaUe part of this 
decision h that although reliance was placed on this decision,* k to 
quite clear that the Privy Council there applied the common bw tub 
with regard to this matter which it has been pointed out, and indeed, 
it is obvious, is very different from the rule laid down in Sf. 69 and 70, 
Contract Act. Those sectloiw are a great departure from the common 
law. it is not aurprising that the Judicial Committee applied the 
common law rule aa the action out of which the appeal atoae 
commenced four years before the Contract Act In India was passed.* 

Even though S. 48, Bombay Municipal Borcmgba Act, baa empowered 
the Bombay Leglibture to alter or amend S. 70, Contract Aa, It haa 
not done so directly or even by necessary Imfdicatkm, for S. 49, Bombay 
Municipal Boroughs Aa, and S. 70, Conrraa Aa, do not seem peai 
nuurrta. The former section lays down the requirements of a valid 
contraa ; the Utter deab with the situation which artoas when one of 
those requiremena has not been fulfilled. The appUcablifcy of S. 70, 
Contraa Act, cannot, therefore, be excluded by the mere faa that 
there to no enforceable contraa by reason of the requirements 

1. yogambal Boyet Amnuuu Ammai, v. Nldiiui Ptihd Mmkajat, 

33Mad. 15:31. C. lia 

2. Rom Tuhiii Singh, v. Biu$war Loll Sahoo, (1874) 2 L A. 131; 

15 Ben. L. R. 208; 23 W. R. 305 : 3 Sar. 477 (P. C.) 

3. Baratan, v. Mt. Chandramaai Kiser, A. L R. 1937 Pat. 103: 

167 1. C. 42 :18 P. L T. 333. 
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of St** 4S tnd 49, Botnbiy Mundp*! BcnrouiAii Act ncM: hwritic 
btcn folkmed.' 

Two polna were referred to the Full Bench '—(1) whether t cMhtrcr 
who undertakee repaiit which the cosharera are under no Ustl 
obligation to do and have not agreed to hit doing for them, it entitled 
to claim contribution from them ; and, in the event of that queadon being 
anawered in the affirmachre, U) whether a cotharer it entided to contri¬ 
bution against a minor cotharer. Harriet, C. held chat it would be 
convenient to deal. In the first place, with the question of minority. It 
will be teen chat Section 70, Contract Act, is in general terms and no 
exception It made on the face of it in favour of a minor. The Privy 
Council laid down in chit case,* chat the Contract Act makes it 
essential chat all contracting parties should be competent to contract and 
expressly provides that a person who by rcarton of infancy Is incompetent 
CO contract cannot make a contract within the meaning of the Act, It 
follows that if a minor enters into a contract, such a contract is void ab 
initio and cannot be sued upon, S. 70, Contract Act, is in Chap* S of 
the Act, and that Chapter Is entitled **Of certain relations resemblii^ 
chose created by contract”. Therefore, S* 70 set out the circumstances 
In which a person receiving a benefit must be deemed to have impliedly 
agreed to pay compensation or to return the thing done or delivered to 
him. In the circumstances set out in that section, the taw implies a 
promise to pay. If S, 70 Is an instance of an implied contract, then 
clearly a minor cannot be made liable on such a contract. If a minor be 
sued on an express promise, it appears clearly that he cannot be sued 
under an implied promise. An implied promise is nothing more than 
a promise which is inferred from certain circumstances. The basis of a 
suit under S. 70 is a contractual one, and consequently a minor cannot 
be sued under this section. If a minor is liable in a suit under S. 70, an 
extremely curious result would follow. It is clear that if a minor agreed 
to buy a motor car and the same was delivered to him by a motor car 
dealer, the latter could nor maintain an action for the price. If, however, 
the motor car was delivered by mistake or without any previous 
agreentent to the minor without any intention of making a gift of the 
motor car and the minor used it for his own benefit, then he would be 
liable to make compensation to the extent of the value of the cat or to 
return the car If S. 70 applied to minors. In short, the minor would 
be under no liability to pay the price if he had promised to do so, 
whereas he would be under such liability if he had never made any 
promise. Such could never have been the intention of the Legtslacure* 
Again if S. 70 applies defeated in 

1. PoSonfee Eliwiiee ^ Sons, v, Lmavala' Oicy Municipiteyr A. L FL* 

Bom. 417^39 B. L. R. 835 ; 171 L C. 660 : I L R. 1937 

2. Mafiori B(bee, v.~“DkunnaJat Qhote, Cal 539 : 30 1. A. U4 t* 

?.C W. M. 641 Ij-S S»r. 37^(P. C.) 



numf cttd* Fot emmple^ • minor cannot be sued on i| oontrice to p«f 
for lincutiout goodf supplied^ but k could alw«v« be alleged that gooda 
had been delivered to a minor without any Intention of making a gift 
and that the minor had enjoyed the benefit of such gooda. Such a case 
would foil within S. 70, and the minor, though he could not be aued on 
the contract, could always be aued under S, 70 for oompenaation to 
respect of the goods or for restoration of the goods. It appears clearly 
that if s- 70 is hcW to apply mtnoes» then the latter can be made liable 
In cases of contract though S. 11 in terms says that they are incompetent 
to contract. Lastly, if S. 70, Contract Act, applied to minors, then & 
68 of the Act appears to be wholly redundant. There can be, no doubt, 
that a minor ia a person incapable of entering into a contract and te, 
therefore, a person to whom S. 68 applies though, of course, S. 68 
applies CO persons other chan minors such as lunatics. This section 
makes it clear chat if necessaries are supplied to a minor, the person who 
supplies them h entitled to recover the cost from the property of the 
minor. IfS. 70 applied to minors, then S. 68 Is wholly unnecessary as 
far as minors are concerned because the person who supplied the 
necessaries could recover under S. 70 on the ground that the plaintiA 
had delivered the goods to the minor not intending to do so gratuitously 
and that the minor had enjoyed the benefit thereof* The fact that the 
Lcgtslature has orpressly dealt with "‘necessaries*' In S. 68 of the Act 
shows that S. 70 was never intended to cover a case of the supply of 
such to minors. If S 70 does not entitle a person who supplies 
necessaries to recover from the. minor, then obviously It cannot possibly 
be intended to cover a case of a stipply of luxuries or things which cannot 
possibly fall within the category of ‘^necessaries”. In the case of Mohori 
Bibee^ Sir Ford North who delivered the opinion of the Board observed 
at 548 of W Cal with regard to S. 6S, Contract Act : “It is beyond 
question that an Infant falb within the class of persons here referred to 
as Incapable of entering into a contract and it is clear from the Act that 
he is not to be liable even for necessaries, and that no demand in respect 
thereof la enforc * Me against him by law, though a statutory claim is 
create<^ i\ii property." It will be observed that the liability 

create in respect of the supply of necessaries la a liability which is 
limited to the property of the minor or other incapable person. The 
liability under S. 70 of the Act is not so limited. That latter section 
simply states that the person who has received the benefit is bound to 
make compensation or to restore the thing done or delivered. It does 
not state that only the benefited person’s property is liable for compensa¬ 
tion. It follows, therefore, chat if S. 70 is applicable to gooda supplied 
to a minor, then the liability of the minor would depetid upon whether 
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tw tTM tati umkr S. 68 or S. 70 of the Act. if he wu med under S. 68, 
6k« iiabllltT would be Ilmieed to the property oi the minor, whereee if he 
WM eticd under S. 70 there would be no euch Umitetlon. There it 
Me direct euthorky upon dtie queedoa In • Medree caee* 
Mtlyexprencd the view that S. 70 waa applicable to mlnon. Phillip 
Alt C.who waa the other member of the Bench, expteaaed no 
opinion on the eublect, and it to clear from the facta of the caae that the 
point did not artoe. A contrary view waa taken in the Lahore caae* 
In which it waa eatpreaaly held that S. 70 did not apply to minora. The 
aiew expreiaed in thia ruling to the true and should be followed. The 
fitlt queation, therefore, does not arise. If by reason of minority, the 
mlnof to not liable, it matters not whether he had or not an 
opportunity ai refuting the proposed benefit* 

In this ease* conclusion waa baaed on the provitiocu of S. 70, Con¬ 
tract Act and so the payment of the amount by the plaintiff to the defen¬ 
dant at the letter's request was a lawful act not intended to be done 
gratuitously by the plaintiff and, therefore, the defendant was bound to 
make compenaation to the plaintiff in respect of the payment. But in 
die present case it is held that S. 70 does not contemplate the case of 
payment of money and it wiU be doing violence to the language of the 
section to hold that the words'*lawfully doea anything" mean payment of 
money. In this case* S 70, Contract \ct was also applied. There was 
no dtocuasion on the section but the following remarks were made: “We 
further think that even if the plaintiffs were not able to prove the whole 
otmtract by thto additional evidence, they Could succeed If their suit were 
treated as one for recovery of the smount hsd and received, or for com- 
penaation for the amount paid by them on behalf of the defendants to 
the creditor of the latter under S. 70, Contract Act”, In the Madras 
Full Bench case.* the point wu aummarily disposed of in the following 

1, Mwlrnyya Chcoi, v. Natajm Chctii, A. 1. R. 1928 Mad. 317: 

1091. C. 101. 

2. Skahbdz Khan. v. Bhongl Kfum. A. 1. R. 1931. Lah. 344: 

135 L C. 177: 33 P. U R. 1090. 

3 Bonkay Befutri Ptauul, v. Mahendra Pratad, A- I. R. 1940 Pat. 

324 s 6 B. R. 743 s 188 1. C. 772 » 21 P. L. T. 587 i 19 P. L T. 

739:1940 P. W. N. 345 (F. B.) 

4. Kimwor Bahddur, v. Sttraf Baksfi, A. I. R. 1932 Oudh. 235 ■' 

139 L C. 298: 7 Luck. 666 > 9 O. W. N. 585 (F. E) 

5. KisadanLaLv. BMUuni Dm, A. 1. R. 1929 AU.254: I16La 

293>1929A.L). 133: 51 AIL 530 at p. 539. 

6. PcfiMMl CMar, v. Konuikafd Ammdl, A. L R. 1938 Mad. 

785 > 177 I. C. 236 • I. L. R. (1938) Mad. 933 1 1938-2 M. L). 

m (t, I) 
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ivocdft ** b Mdy smufaw to add tint SL 70, Cootriet Alet, whk^ hM 
■omedmct been eppeeted to b actrcelT eppropriete to a eaae ol money 
lent to the defendant. There la no poaatbiUty In audt a caae or even 
a oontemidation of the ''thing delivered** being reaiored.-whlch 
obvfouriy meant in apede and lending money to the defendant cannot 
be dctcr&ed at tomediint done for the defendant**. Thla view la endrely 
tubecribed.' 

The appellant admitted chat the claim againat the Munidpailtv 
could only be enforced by reaaon of S. 70. The Railway Company could 
only claim under thli section if die work which it did was done for the 
Munidpaltty and the Municipality enioyed the benefit of it. The work 
was not done for the Municipality. It was done under the order of the 
Government as the result of acdon being taken by the Collector of 
Madura, a Government servant The object of the work was to prevent 
the flooding of houses and buildings in that locality It hat not been 
suggested that the Municipality owned any of these buildings or houses. 
Therefore, the work which was done was done primarily for the benefit 
of the private owners of property in the neighbourhod. While the 
railway Company recognises this to be the caae, it ia said that indirectly 
the Municipality receives a benefit because it recovers taxes from the 
owners or occupiers of the property. This is a very indirect benefit, and 
S. 70 can only have application where there Is direct benefit to the 
person for whom the work is done. The person who are envying the 
benefit of this work are the owners and occupiers the buildings in the 
locality, it wo^ld be doing violence of the section to say that in these 
circumstances the work wu done for the benefit of the Munldpality." 

The perieloner became the owner of a half share in a well which had 
long been In disuse. There were two other co>sharers, each of whom had 
a quarter share In the well. Th e plaindff waa In a poatdon to make the 
ncccosary expenditure to put the well into repair: and he amt notice 
to the other two sharers asking them to contribute towards the repair 
of the well, so that they would all be sUe to use it and with its water 
raise a second crop on the land--which they had not been able to do 
hitherto. One of the sharers whose share was subeaquencly acquired 
by the petitioner, said that he was not tatetested In the weU bmuse 
his land was heavily mortgaged. The respondent said that ahe did 
not propose doing anything In the matter ; but that if the (daintlff chose 
to do It she hod no objection. The petitioner sent demands to her for 

1. Shea Noth Prasad, v. Sorfoo Nsnfa. A. L R. 1943 All. 220: 1943 

A. L J. 189; 1943 A. W. R. H. C 157 : L L R. 1943 AIL 
filO: 206 L C 578 (F. B.) 

2. South Jiukaii Ry. Co, Ltd, v. Municipal Council, Madura, A, I. R. 

1945 Mad. 427 *58 M. L. W. 338 .1945 M. W. N. 441: 

194« M. L LlSSr. 




U84 ‘’tiiWRMV ooM iuMnato 

p«ym« rt of contribution before the work wu acuted ; but the did not 
reply. Liter on. wh0c the work wh beii:« executed, he lent further 
noriOM CO which ehe replied that ehe could not contribute. The 
pedtioner thereupon completed the work end filed this suit for 
contribution from the respondent, clelmlng under $. 70 of the Contract 
Act Held,' that this decision” is no longer good law in view of the Full 
Bench decision of this Court* which approved enrirely of the decision.'* 
Applying the prlncipU m the present esse, this welt bring s joint source 
of itriprion of the plaintiff and the defendant, the plaintiff would be 
ent^ed to aue for contribution from the defendant provided that the 
other kigredleots of S. 70 are to be found. The petitioner did the work 
for the respondent. It is clear that he did not do so gratuitously. The 
only other question for consideration h whether the defendant enjoys 
the benefit of the work done. It cannot be said that the defendant is 
enjoying the water, merely because she could enjoy it if she chose to 
spend more money end to pay the contribution that the plaintiff is 
demanding. It Is only after she or her lessees utilise the water hroro the 
well that they would be liable under S. 70. 

2. ''Lawfully does auythlog’* There can be no doubt that 
the general principle on the point is tald down in the case of 
Mairiot* namely, that money recovered whidi has been paid 
by the plaintiff to ths defendant under a compulsion ot legal 
procesa which waa afterwards found not to have been due, cannot 
be recovered back as money had and received. This principle was 
reaffirmed by the Privy Council* end It was distinctly Uld down as a 
principle of law that in this country as welt as In England, money 
received under a decree or judgment cannot be recovered back in a 
fieah suit so long as the decree or judgment under which It was 
recovered, remained in force. The decree or judgment must be taken 
as aubsiacing until it has been reversed or superseded by some ulterior 

1. P. V. MutHuswami Ayyar, v. A. Veiammol, I. R. 1947 Mad. 

U7 : 1946-2 M. 1, ). 273 : 59 M. L. W. 552 . 946 M. W. N. 

634. 

2. Rungofoo Thimmairi SouW Noicker, v. R. G. Orr, A. I. R. 1919 

Mad. 1145 : 45 1. C. 766. 

3. Sri Rtma Rsp, v. Ssey. «f Stats, A. 1. R. 1943 Msd. 85 s 2041. C. 

561 1 1- L. R. 1943 Mad 158 (. B .) 

4. Sspharisfil Rsddfor, v. Stcy. «f Stale, A. L R. 1915 Mad. 1081: 

281. C 309 : 28 M. L. ]. 384. 

5. Manfoi,», Hampton, (1797) 2 Sm. L C. 421. 

6. Siama Piinhad Ray OiawdhMry, v. Huno Furshad Roy ChmwDiMry, 

to M. L A. 203 1 3 W. R, 11 (P. C) 
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pfocccdtai. The PuU B nch Cilcuttt cue< * doai nor deport lirom die 
flfoterid prifuriple end mffirms it Inumueh m% it held that in that 
partlcuhr case the effect of the Privy Council decree wat to modtff 
and sec aside the subsequent decree obtained on the basis of the first 
decree. AU the authorities appear to have been considered in this cate* 
and the true test as deduced ^rom all the authorities, appears to be 
whether the decree or )udg' at under which money was tecovetei 
has been reversed or superse 

It Is found by the lower Cc rt that the payment of a quit rent by 
the plaintiff was made for the benefit of the defendant who waa liable 
for the quit rent At the same time it is also found that the payment 
was not made at the request of the defendant The lower Courts 
however, • nds upon the facts, and no doubt rh^htly. that the plaintiff 
did not intend to make the payment s^ratultously. Held,^ that the wording 
of S. 70. Contract Act. as has been observed in a number of cases, la 
very wide and U wider than the rule of the English Common law But 
there are cases in which a narrow interpretation has been placed 
on the word “lawfully". For instance, in the case of Chedi Lai,* it 
stated thus: It vvas pointed out that if one could read S. 70, Contract 
Act, without the word lawful* in lt» one might go to the full length 
of the contention set up here. But it can be presumed that the 
legislature intended something vvhen it used the word lawful’ aiid that 
it had in contemplation cases in which a person held such a relation 
to another as either directly to create or by implication reasonably to 
justify an inference that by some act done for another person the 
party doing the act was entitled to look for compensation for it to the 
person for whom ii was done. In a Privy Council case* it is stated as 
a general proposition. “It is not in every case in which a man has 
benefited by the money of another, chat an obligation to repay the 
money arises. The question is nor to be determined by nice consideration 
of what may be fair or proper according to the highest morality. To 
support such a suit there must be an obligation, express or implied, 
to repay. It is w'ell settled chat there is no such obligation in rhe case 

1. ICalichum Duu, v. iugesfi Chundcr Dutt, (I87fi) 2 C L. R. 354 

(FB.) 

2. Dwarka Nath Kundu, v. MoHendfu Nath Roy, 16 L C. 131. 

3. Upeniia Chondm Singh, v. A. B. Chioditd, A* L R. 1918 Pat. 494 : 

46 I C. 562. 

4. T- Venkartfimhaonuj Charlu, v. Aiunocho/dm Piiiay, A. L R* 1919 

Mad. 526 : 9 M. U W. 435 : 1919 M. W. N. 244 : 51 L C. 

857- 

5. Chedi Ut, V. Bhegu^an Das, 11 All. 234 (242,243). 

6. Rom Tulud Singh, v, Bifenim LoO Sohoo. (1675) 23 W . R. 305 c 

2L A. U1: 3 Sar 477 . J Sam- 136 ( . CJ 





nf'• vofamftirr ptfment bf A e( debt. Sdll U»$ will db* ■c H a w 
Me wbcB the moavr he* been paid* tt here, egaioK the will of the putr 
ht whose use it to fujMKieei »> have been paid, vide the caw <bf Stohaf' 
fat thto connection. Nor can the eaac of A be b«cer because he made 
the payment not *x mere nwnt, but In the ooune of a tranaaetion whfadt. 
fat one event, would have nimed out highly profitable to htnuelf, and 
eitorcmdy detrimental to rite person whose debts the money went to 
pay” This is a statement of law which to not baaed on rite words of 
S. 70. Contract Act, and If this proposition he retd in the light of the 
facts, the cate it easily distinguishable from the present case- In the 
present caw there can be no doubt that the payment by the plalntifi 
was msde in good faith; he certainly did not Intend the payment to 
be scatuitous; he expected compensation for it. The preponderance of 
ruMngs in this High Court does not support the restricted view which 
found favour with the Allahabad High Court in Chedi Lai' or with 
the Calcutta High Court in Panchkori Ghosh.* It was laid down 
in the Utter caw that “to entitle a person to claim the benefit of S. 70. 
Contract Act, the payment must have been Uwfully made, that is, by 
a peraon having a lawful interest in making it and not some Interest from 
the point of view of the payer*’. If by that is meant, that there must 

be some interest like that mentioned In S. 69, there to no warrant for 

any such Ihnication. On the other hand, as far back as the case of 
Damodan MudoUar^ it was held by this Court; “Ceruinly there may be 
difficulties in applying a rule stated in such wide terms as to that 
expressed in S. 70. According to the section it to not essential that the 

Act shall have been necessary In the sense that it hat been done under 

circumatartces of pressing urgency, or even that it shall have been an 
act neceaaary to be done at some time for the preservation of property. 
If may, therefore, be extended to cases into which no question of 
salvage enterr, it to not limited to persons standing in particular relationa 
to one another; and, except in the requirement that the act shall be 
lawful, no condition to prescribed as to the circumstances under which 
it shall be done”. This view of the law has found acceptance In later 
rulings *'* of this Court. In the last mentioned caw U was the view of 
A yllng. that the payment must be held to be lawful within the 

1. Stokes, v.Le«!to.fl785) IT. R. 20. 

2. Chedi Lai, v. Bhogwan Das. II All. 234 (242,243) 

3. Panchkori Ohoih, v. Hari Das Jai, A. I. R. 1916 CaL 479: 

21 C. W. N. 394 : 25 C. L. J. 325 : 34 1. C. 341. 

4. Domodata Mudoliar, v. Secy, rf State, 18 Mad. 88. 

5. Yogombol Boyce Ammoni Ammat, v. Naina PiUoi Morokayor, 

33 Mad. 15 j 3 L C. 110 :6 M. L. T. 162; 19 M. L J. 469. 

6. Sapthorithi Rcddiar, v. Secy, of StaU, A. I. R. 1915 Mad. lOSI : 

28 M. L. T. 384 i 1915 M. W. N. 256 ; 28 L C 309. 
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‘‘lAWiuuff aon ArnmnQ*' 

mttfrfnf of rite ftectkmtt teoMrfd be shown to hive bom **r*f hi|MA 
filth or tbit it WM not in unliwfai piyment It nwy tiot W ney to 
ddine whit are the drcumstineet in which the itgfOMme wouU 
not be lawful; the cue, foe imtince, in whidi • pafOMM 
a made isiintt the protett of the defendant would not be 
covered by S. 70. This rulinr' support* thh view. The decbitm to riie caic 
of Joffidd Rain* does not lay down any prc^poskion inmnabteM wkh 
Yatambat Boyra Ammoni Ammal.* 

The platntiffi and defendanta were joint owoera of a 
•kuated within the limitt of a Municipality. The tank waa to 
(ntaoitaty condition. The Municipal Corporation iaaued a oohm 
on tlw common manaser of the estate of the plaintiffi and the d»f*rii^n w 
ditectlng him to fill up the tank. The requisitton was ignored, with the 
result that criminal proceedings were instituted. The common msnign 
then obtained a stay of the criminal proceedtoga und arranged with the 
plaintifis to take steps to fill up the tank. The tank was filled up. The 
plaintiff! then demanded a proportionate share of the expenses from the 
defendants, who refused to contribute. Held* that thte was a case 
within S, 70 of the Contract Act inasmuch aa the act, namely, the 
filling up of the tank was done lawfully by the plaintiffs The plainrUb 
did not intend to incur the expenses gratuitously and the defendanto 
were in enjoyment of the benefit of the act, at they were in receipt 
of rent from the tenants who had been settled on the filled up r«nVt. 

A payment ‘lawfully' made under S. 70 does not Include a paymcK 
by a Hindu reversioner to prevent a sale under public Dcmaada 
Recovery Act for arrears of revenue. Moreover, it hu been hdd in 
this case* that the word ‘lawfully* in S. 70 cannot be regaided aa 
mere surplusage and that the meaning is that a person must have a lawful 
interest in making the payment and that it must be considered In each 
individual cate whether the person making the payment had any lawful 
interest in making it.* 


Cidapatki Ktishna Chandra Deo, v. Srinivasa Charht, A. I. R. 

1915 Mad. 95 s 3S Mad. 235.201. C. 445. 

Jagapati Rqju, v. Sadrusannamarad, A. I. R. 1916 Mad. 9fi0 
29 M. L J. 639 : 2 M. L. W. 1046 : 18 M. L. T. 464 : 39 Mad. 
795« 311 a 255. 

yotambal Boyee Ammoni Ammal, v. Kama PUlai Marakofar. 

33 Mad. 15.3I.C. II0;6M.L. T. 162 : I9M.LI.4a9. 
Upandra Krisknal Mandat, v. Noba Kithore Mmdal, A. L R. 
1921 Cat 93; 25 C. W. N. 813 62 L C. 615. 

Pmchcawti Ckofe, v. Haridat Jati, A. I. R. 1916 CaL 497 1 
25 C L. J. 325 : 34 1. C. 341 ■ 21 C. W. N. 394. 

GaMsuwr BMcriM, v. Brofo Stmdari Devi, A. L R. 1922 CbL 
3537^ Cal 470 : 671. C 40 : 25 C. W. N. 1029. 
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iJM Dou tCiu V* 

ThtttAte vernal arhich show chat when a pectcm 

fii$ believing himself co have a claim to a property pays of 
the tlbargei on the pr^ipictyr h: is eoiitlei to recover the amount and the 
dth df Nabm,^ is a case in poim. In that case the plaintiff's believing that 
tlicy teW a share in a puli a part of the arrears of rent. It was 

afterwards found that they hud no share. It was hell that the defendants 
hud taken the benefit of the payment made by t!ie plaintiffs, that the 
paymdiit was not voluntary and chat the plaintiffs were entitled to 
recover the money* Again, in the case of it was held tint the 

payment of rent by a purchaser of a pacni mfulc. during a litigation 
involving hb title, fell under S 69 of tiic Contract Act In the caie of 
Snse/oi^ it was held that a payment in sarisiaciion of a decree, by a person 
whn was a party to the decree and was lx»und thereby, was a payment 
lawfully made within the mcanini! of S. 70 of the Indian Contract Act, 
although it was subsequeiuly found that he had no interest in the 
ptoperty. 1 he trend of these decisions seems to be that though a person's 
ckle in the property is siibseqviciulv f*>;ind to be norvexistenc^ he is still 
cfititied CO recover t!ie money whkh i\c has paid for the preservation of 
the property, from the persons who arc the uitua) owners, under Ss. 69 
and 70 of the Indian Contnut Act.^ 

Payment of ptlor charges by a mortgagee under a voU deed creates 
no charge but oedy cr^titles tiic nuirtgagco to claim from the mortgagor a 
payment of the «n\ount paid* Subrogation docs not came into 
existence unless a person is \indcr a legal obligation to make a payment 
or unless he is CumpeiUd to do so f<^r ilu* rreservation of any rights or 
properties of Ids v>wn** 

I he parti NS wvre loifU co roarer’ oi prot'crty in certain villages. 
Imperfect ujs dicctrd and t-u: ii rrhiit\ for ilic payment of 

revenue n as serarati ly viistrlbutcd r.* li..; to i*ha!crs. I lu* plaiutili was 
not certain w!-at the cNuct amoour vh.u* ji.Jio him wa? lor the year in suit, 
and to be on the sale side paid mtuc iiian was necessary. Held,* that 
a suit for reimbursement for e\ccJ;*^ raid by the plaintiff, which had been 

1. Kabin Ktnhn.r B, se, \ . Monmahi!! 7 C'al 575 : 9 C, L. R, 

^ 182. 

2. Rddhu MdJhiib 5* tiuinif?, v. R.;r:i Sen, 26 Cal, 626, 

}k Sauifttf A^\ v‘. .hmn AH, A, K b\ I9hs Cal. : 45 Cal, 69l ; 

22 C. W. N. .H7 : 42 I. C, 30 : .>7 v\ L. I (>07. 
f Thahtfsa, v. Brhjiiu CMC 192? Nag. 3Dl ; 73 1. C. 177 
7 K, I, I 201. 

5, Akbd? ilMSsatn Chduthufir, v. Sluduifn/udi Begiim itb, A. I, k, 

1924 Oudh j02 ; 27 O. C, 56.110.1,1 82 : S3 !. C. 354. 

6. MawC Ll!! , V. A!l^ala■^ RM Oudh 625 : 85 I C 549. 
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credited to the dcfrodjint^. waa not a nut h»r i^ontf4biitlon lalhng utwler ^ 
the Ptovtnciftl Causei Court Act, and Sch » Art. -*1, but in fact/a «uit£a' 
recover money under the pnn Hions of either S. 72 or S 70 of the Ind^iii 
Commec Act. Contribution has been defined as signifying payment hf 
each of the parties in respect of his share in any common liability. Arif* 
«cce»$ payment made by one co-sharer on behalf of the other co<«sharer 
was clearly a payment lawfully maiir. and nor intended to be macR 
gfartiitoii^;!¥, ol which the heneftr wa-r enjoyed by rhe^ othet avsharcr/ 
who is, therefore, bnjn J under 70 ot the Indian ‘Contract' Act fo 
make compensation. Tins ca-ve U slmtiar to that decuied by a bull Bench 
of the Allahabad High Court.’ 

A payment of arrears of rent made by a co-sharer In fraud of the 
ocher co-sharers In order CO induce the landlord to resettle the tenure^ 
with himself alone is not '^lawfully** made within the meanitTg of S- 70 
and the co-sharer cannot recover contribution anvl if it is found that k 
was gratuitous and voluntary. ti>e co sharer cannot invoke the aid of 
sections 43. 69 and 70 of the Cantra^t Act.* 

S obtained a priority cectillcate from Executiv’^e Engineer for some 
wagom of coal as he was unable ro get coal for supply of bricks to 
Government. S sent an order for coal and made the consignor enter 
the Executive Engineer as the consignee. .According to the terms of the 
agreement of obtaining priority ccrtilicatc S was liable to pay freight 
on the coal. He cook the wagonsi of coal but did not pay the freight. 
The rallvvav Company recovered the froitz’it I ro^u the Secretary of State 
and the Secretary of State brompt the ^uir a;ain?t S for the amount ofrhe 
freight. Held,* that tlic S"creMry of State co’ild be said to have lawfully 
paid rhe money for S and as S enjoyed l!ie benefit thereof and the 
Secretary of State did not intend to pay the money gratuitously, S. 70 
covered the case and S nujsc pay the amount of freight. 

The term “lawfur* no doubt has a wider meaning than the term 
"legal*'. "Lcgar* is what is in conformity with the letter or rules of law as. 
administered in the Courts ; ‘ lawful'* is what is in conformity with ( or 
frequently not opposed to ) the principle or spirit of the law whether 
moral or judicial. In ascertaining whether an act is "lawfully** done for 
another, the test to be applied should be. as w^as laid down in the case of 
Chedi*^ vir„ whether the person so acting held such a position to the 
other ai cither directly to create or by implication reasonably to iustify 
the interference that by the act done for the other person he was 

J, Nath Prasad, v. Bai/nath, 3 All. 66IR BJ 

2. SarolRanJoa Sinhd, V. Jo) D.trga Djtsi, A. E R. 1927 Ctl. 56: 
44C,L* J. 26) :93 f.C, 845. 

5. Secretary of State, v. Sobha Ram, A. I. R. 1929 Lah. 737; 
11 L. L I. 435 :127 LC 146. 

4. Oiedi lal, v. Bhagwan Das, U All. 234: (1839) A. W. N. 67- 



imMtd tyioiik for compenmUHi for k to the penoa for whom fc 
(kme iili€ibiery«d m p. 244 oil I Ali that toy othcrirkw oftlialtw 
trottldl mount to atyfog that the effect of S- 70 hto coabk mtoaat 
itrsfi|er« without any axprett or implied nKiueac on behalf of a debtor 
CO put bfanadff buo the ahoet of the ctedltor by the timide fact of 
poylog the debii due by lucb debtor. The section could not hmre 
been totended to Involve such a result. This is the proper test to 
imply to teterpretinf the term ‘lawfully’ in S* 70. The Privy Council 
in the case <rf Rant Tuhal remarks at p. 143 of 21. A. s “•••It is not 
in every case in which a man has bcnchted by the money of another, that 
an obligation to repay that money arises. The question is not to be 
determined by nke considerations of what may be fair or proper 
according to the highest morslity. To support such a suit there must 
be m cMigiflon, express or Implied, to repay* It is well^aecded that 
tbefc is no such obligation in the case of a voluntary payment of A of B's 
dfbt*^. In the case of Suchand,* It Is observed at p* 7 of 38 Cal; “The 
firms of S. 70 are unquestionably wide, but applied with discretion they 
ettfible the Courts to do substantial iustice In cases where it would be 
'dlfBcuU to Impute to the petsom concerned relations actually created by 
oociCrtctr It is* however, ctpectaUy incumbent on final Courts of fact to 
be guarded and circumspect in their conclusions and not to countenance 
acts or payments that are really officious'’. In the same case U is remarked 
atp. lit ^^••notwithstandinK the apparent generality of the language of 
S. 70, h seems reasonable to presume that ft was not the intention of the 
legislature that this section should be invoked wlum relief might be 
obtained under any other section of the Act*’. In a Bombay case.* 
where the Chief of a State had paid cess to Ciovernment and had 
tbtftaiter sought to recover it from the holders of the village, this Court 
hdU that the Chief had such an Interest in the village as would entitle 
htan to pay the teas to Governmtnt if there was any danger of forfeiture 
in consequence of noivpaymcnt by the holders of the village. In such 
a case the Court held S Contract Act, would enable him to sue for 
ftimbuivefiicnt; but It did not sppear that any such etncriency hid 
•riaen or was likely to arise. The Court expressed the opinion that S. 
7i)»Corviria Act. had no application, for it could not be said that the 
Chief had lawfully’ made payments for the holders of the vltlage as he 
Had no authority from them and wra!i under no obligation to pay.* 

1. Ram TtilwlSingh, V. Biarswar tall Sahoo, ZI. A Ulti) W. R. 

M5:3J)ar.477 If. C.» 

2. Snehand Chwo?, v. Ralatam MjfJana, 38 Cat. t : 12 C 1.. ). 

566 : 61 C. 810 . 14 C. W. N. 945. 

3. (Jorihofi Lai, v. Oatbar Sltti Swrtgmal^i, 25 Bom. 504 4 Botn. L. J. 

4 PiiR|i£ri BhUasa, v. Bhag^/imdat Kuondos. A. i. R. 1919 Boat. 

: 3t P. R. 88 : 53 Bom. 30): 117 I. C, 5W. 



•.>6] "uwfMupMtAMrraiNe** tJfiliV 

LIdittky of ccitain pcmmi to re«tc»e nk pfocead* of • deem 
wlwBf>ifnilr Mt add* wat diicharged by aiwdiet penoo and die laitir 
dlldie act laarbiSy and did not intend to do it gtatukousty. Hdd,* dial 
he II endded to eoatpemadon from the penooe babte who ap p r o priate 
money under the decree let aalde. 

Alter Ibllewinttheae twodecMon*'** it is hdd ditt where a petaan 
continued to be recorded as iembarder in spite of his having sold hla 
property, and on citation being issuecl to hitn by the Revenue authorities 
pays the tevenue, he can teoover the sum so paid from his vendee, for 
he revenue cannot be said to be paid gratuitously by him. His suit, 
however, wlU not He to the Revenue Court rithet under S. 159 or 160, 
Agra Tenancy Act, 1901 but in the Court of Small Causes for recovery 
of the sum.* 

The defendant passed a sale deed in favour of the plaintid of aome 
property which had been mortgaged, keeping the plaintiff away from the 
knowledge as to the mortgage- The plaintiff then redeemed the property 
and sued die defendant for the amount of redemption. HeU * after 
referring to the following dedaions*''* that by reason of the tale deed 
passed by the defendant in favour of the plaintiff, the latter stood in Such 
a relation to the former at to justify the Inference that he would be 
entitled to recover back the amount paid, and the payment made by the 
plaindff was a lawful payment within the meaning of S. 70. The 
plaintiff is, therefore, entitled to recover the amount ftom the defendant 
if his claim b within time- It it not every payment which to made for the 
benefit of another that the person making the payment to entitled to 
recovet it by suit. In the cate of Plmiabhoi* it wu held that in 

1. Mekdi Alt Khan. v. Cfutnni Lai, A. 1. R. 1929 All. 834 1 1929 

.A. L. J. 902:119 I. C. 81. 

7. Tulsa Kuar, v, Jagewat PtasaJ, 28 All. 563 : J A. L I. .372 • 

(1906) A. W.N. IH. 

i. Nath Prasad, v. Baiinach. 3 All. 66 <h. B.) 

4. Polthpal, V. Lai Madho Ram. AIR. 19’0 All. <02 : SI AH. 897: 

1171. C. 107: 1929 A 1. I- 1081 ; 11 L R. A. Rev. 39: 

14 R. n 36. 

5 Riighitnoth Ab^i Waghodhar, v. Ldhonu Vtihoba Suor, A. ). R. 

1931 Bom. 39 : 32 B 1. R. 1376 j 1281. C. 907. 

6. 5era/at Alt. v. k«m All, A. 1. R. 1918 Cal. 4«6 t 22 C. W. N. 

347 s 27 C L. J. 607.45 Cal. 691 : 42 1- C. 30. 

7- knk Prasad Singh, v. Balden Prasad, 30 AH. 167 1 5 A. I.. )• 

163: (1908) A. W. N. 58. 

8. PutdMuti, V. Bhaguiian Das, A. 1. R. 1929 Bom. 89: 1171. C. 

518 : S3 Bom 309. 
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•icertiiiifaMK whether an act H lawfully June within the purview of S. 70« 
Comract Act. it mtiie be ascertalntxl whether the person so acting held 
such a position to the other at cither directly to create or by implkatloh 
reasonably to juntify the Inference that by the act done for the other 
person lie was entitled to look for compensation for It to the person for 
whom It was done^ In the case of Rom Tithw!' it was held by the Ftivy 
Council at p- 143 of 2 1 A* : “It is not In every case in which a nian has 
benefimi by the mancy of another that an oblijjarioa to repay that money 
arises. The tptesfion is not to be deterrnind by nice considjerations of 
what may he (air or prop^'r accouHng to the highest morality. To 
support such a siiU there must be an oWiijationv express or implied to 
repay. “ 

A village Sanitation Pancliar^jt having control and administration of 
conservency in the local area, which though ordinarily entitled to levy 
a latrine cess, rendered latrine services to certain persons at their own 
reciucst and siibseciumtly cliarged them for the same. Hc^,* that It Is 
entitled ro recover the amount charged under S. 70 as the services 
rendered arc services lawfuUv rendered. 

The relation under S. 70 in created by the fact that one person 
lawfully does some thing for another or delivers anything CO him nnd by 
the fact that the oUier person enjoys the benefit thereof, and when this 
relation arises, the ItabiUty to make compensation or to restore the thing 
delivered arises as a statutory UabiUty not arising out of contract. The 
observation in the case of Chedi Laf, is as follows : “I presume that the 
begiflature intended something when it used the word lawful' at>d that 
It had In contemplation rases in which a person held siuh a relatuTn 
to another as either directly to create or by implication reasonably to 
justify an inference that by some act done for another person the party 
doing the act was entitled to look for compensation for it to the person 
for whom it was done.’* This observation has been relied upon, 
rspcdaliy as It was cited and apparently followed in the case of Pwnjfiibji. 
But che ohscrvatioti throws no light on the subjm. It reads info the 
word “lawfully** the existence of a relation before the act was done, vl:.^ 
such a relation as either-(1) directly creates, or f2) by implication 
reasonably justices rhe inference that by doing some act. the 
plaintiff is entitled to look for compensation ro the defendant But the 

1. Ram Tu/imI Singh, v. Btseiwar LoR Sahoo, (1875) 2 1. A. 131. 

23 W. B. 305 ; 15 Beng. L. R. 208 : 3 Sat. 477 (P. C.) 

2. Nothmal, v. Samtation Ponchoyac Committee. Bramhapuri, A. I. R. 

1935 Nig. 242: 160 I C Wl, 

3. Chrdl Ul, V. Bhitgam Das, 11 AIL 234 (243): 1889 A. W. N. 

67. 

4 Pwnjahoii v. Bhagwandas. A. 1. R. 1929 Bom. 89; 117 J. C» 
518 • 53 Bom. 309 ; 31 Bom. L. R. 88. 
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very fmrfMMe of che sectloa Is to lay down in whsc dtcumstances such a 
tflation must be taken to exist, viz*, in what circumstances the plaintitf 
may claim that his aa has directly or reasonably iusUfied the inference 
that he is entitled to compensation. In the result, the aforesaid 
observation may be read in two ways- It is harmless it It is taken to 
mean that in certain circumstances the piaintiii Is entitled to 
compensation—and that the circumstances must be taken from the 
section—that in the circumstances stated in the section tundcr three 
heads). It may be assumed, unless the contrary is proved, that the one 
person held such a relation to the other as cU'ner directly to create, or by 
implication reasonably to justify, the inference that for the act done, the 
first named person was entitled to look for compcn«^ation to the person 
for whom the act was done. But, in fact, giving to the word “lawfully*' 
the significance as observed in the case of Chcdi Lai,* renders the 
section tautoJogous end futile ; for according to the suggested 
interpretation, the section provides that where a person holds such a 
relation to another as to create or justify an inference il^at by some act 
done by him for another person compensation is payable, In such a case 
if he does Some act, compensation shall be payable to him, vi:, where 
compensation is payable, it shall be payable. The aforesaid observations 
will, on the other hanvl, be misleading if under guise ot giving a meaning 
to the word ‘ lawfully’* the Court proceeds to detirminc. according to its 
own light and incllnaiion, and not according to tVie terms of 70, 
whether the plaintitl already stood, before doing the act, in such relation 
that he became entitled to compensation. What the section docs is 
to direct the Cotirt to consider che plaincill to be entitled to compen¬ 
sation wh.crc the relation laid down in the section Ins arisen, The section 
docs not empower the Court under guise of interpreting tiic harmless. 
necc?sirv w.jrd “lawfully” (which occurs in the course v)f one tif 
three considcra'ions laid down in thic .section) to determine according 
to tl.c Coun’-; own notions of justice what rclaii»jns nnist entitle the 
plaintiff to compensation, and tnen say that of those relations do not 
exist, 70 docs not come into operation ; the section does not cin|?owar 
the Court to hold that no act shall be deemed to be lawful unless 
compensation Is (according to the Court's own notions) due for doing it. 
If the word **law'(ully“ is given its usual ordinarily understood meaning, 
there is no doubt that the acts, for doing which compensation it claimed, 
w^erc done lawfully. 

It has been held in a series of cases that a person seeking to recover 
on the basis of $. 70, Contract Act, must have acted bonaftJe. U he had^ 

r cSLfrvVp^ All. 234 (243); tm A, W. N. 67. 

?• Pijilliwjcr llduljce 61 Sons, V. lonmulrj City A. I* R. 

1937 Bom. 417 : 39 B. L. R. 835: 17l I. C 6t€ 11. L R. 1937 
Bom* 78?. 
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made a peyrnttstof money which had beneited toodiar. he emmot 
taoem ft from the latter, tf he had made the wmeot mota^de—aay wldi 
die oblaet of creating evidence vi Theae decMona are expteady 
baaed upon die ooratructlon of the word **lawfolly*‘ ueed fai that 
aecdeo. That wotd, however, doea not occur In 5^ 69. Some 
of chcdecMeos of the Madras Hich Court which are reviewed In 
this caaa* have held that mala /Uei on the part of the plaintiff would 
diNntItIa him to relhff even when his claim is based on S. 69. Contraa 
Act.* 

There are a number of cases which hold that by the use of the word 
Tawfiilly* the Lceldatute had in contemplation cases In which a person 
hdd sueb a relation to another as either directly to create otteaaonably to 
(uatify the inference that by some act done for another person the person 
dolnf the act was entitled to look for compensation to the person for whom 
k was done. No doubt, the word Mawfully* as used in this section b of 
the vary cascnce a( the section, and, in every cate, it b to be found out 
whether the person msking a payment had any lawful Interctt in makine 
fc. The payment, in thb caae, was not made by the plaintiff fraudulently 
or dMioaesdy, though that was the view propounded here by tudng 
that the pbintiff was trying to steal a march over the other creditors by 
makinc thb payment. It b difficult to apptedate thb contention. AU 
diat b to be considered in arriving at a decision whether it 
was done lawfully or not b to see whether the person making the 
payment had any lawful interest in msking it at the time when the 
payment was made. The plaintiff had a charge on the property on chat 
date and bona pie believed that it was necessary for her to save the 
chaiged property from being told in order that it may remain intact for 
■atbfaction of the debts for which it wot charged. Enforcement of ■ 
charge and a mortgage practically stand on the tame footing. The caae 
fatta under S. 70 as welt snd the plaintiff b entitled to recover the 
amount paid by her. 

3. 'Tot anoeber pecaon”The Madras High Court’s view at to 
what the phrase ‘Tor another person" meant b more strict than the 
view taken in Calcutta set out in the cates of Siiehand.* and ICanyal.* 

1. Nondmi Safodomba, v. Ptaakala Patteithhamayya, A. 1. R. 1931 

Mad. 207 i 1291. C. 463 ; 53 Mad. 952 i 60 M. L ]. 13. 

2. Joy Chond Scragi, v. Date Oabinda Dos, A. 1. R. 1944 Cal. 272 • 

48C.W. N. 454 : 79 C. L J. 59. 

3. Bhogiwffii Babi. v. Digomber Ambodos Subnis, A. 1. R. 1945 Nag. 

179:1. L. R 1945 Nag. 247 :1945 N. L J. 98. 

4. SMckond Ghoiol. v. Balaram Mardano, 38 CaL 1 : 12 C. L ). 966 * 

61.C.810; 14C.W. N. 945. 

5. fConyai Qumdra, V. Oapi NathPd, A. 1. R. 1920 Cal 1002 f 2) : 

681. C 104; 24 C. W-N. 1068. 
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Tbe ninovrett tnterpcctitiaB h gl««n in cbe cate ol VtoHOwriha.* wbm 
it nenw that but for Ac exhceiiM of that oth«rh iMereM: die p a yme nt 
wottM not hare been made. In the caae of AMddMppn* the idiHne it 
taken to mean‘*talda( hb place ae the doet”. The I n t ei ptt laH a n put on 
die phiaw In theae omea ia narrower than fai die caae of Kriihaariimidaa* 
when it ia generally atated chat if a party paya in hia own I nteteac , he 
ariU not ordinarily be hdd to hare made die payment for another, but 
whether he did ao or not la a queatton of fact In each eaae. Cetfaloly 
die mere fact, that another can benefit la not auffident to eatabUdi that 
the act waa done for hia benefit. It la auffielent to aay here chat there 
ia no fact in the ealdenee going to ahow that the sale or dominant modre 
for the plalndff'a payment waa to aave the defendandi prope r ty and. 
dterefore, the payment cannot be fairly aatd to hare been madeior the 
defendant- The word ‘lawhiUy* cannot be regatded at aynonymoua with 
‘bona fide* u la auggeaced bi the caae of Auudayap^* k cannot be 
considered that what has been done contrary to the spirit of the law orto 
public policy may nerertheless be done lawfully if it was done bans fit. 
In the Madras Presidency the purchaser of a property eubaequent to the 
Court sale cannot property apply under O. 21, r. S9 C. P* Code to hare 
the sale set aside upon payment oi the decretal amount, such apidkadon 
is not lawful and the mere fact that the Court entettalned it does not 
make a payment made dieteunder a "lawful payment*'.^ 

4. "Not intending to do so gratuitously'* i—The plelntiff auaa to 
recorer from his clients Rs. 82'S'5, belanee of the "reguler fees'* 
■s remuneration for hh services as defendants’ vakil in a certain suit. 
There was no agreement in writing made between the partice. It 
is, however, stated in the judgment that defendants* agent promised 
plaintlfi the "regular fee”, i. e, the fee prescribed by the High Court as 
payable to one party by the adverse patty. Hcii,* that It is urged that 
the lower Court declined a jurisdiction vested in him by lew since the 
Legal Practitioners' Act does not prevent the prectidoner recovering e fee 
from his client when no agreement in writing Is made. The platntifi 
bases his suit upon S. 70 as it was never Intended that the service should 
be tendered gratuitously. The plaint does not show that the cause of 

1. Viiwanadha Vi^ Kumata Rutigarao, r. R. G. Onr, A. L R. 1919 

Mad. 1145.451. C. 786. 

Z. Avudayafipa PlUal, v. TKandaveraya Pillai, A, L R. 1928 Mad. 

320; 27 M. L. W. 406: 111 L C 513. 

3. KriehfuehandTa Deo Cum, v. SrbiiiuM Ckoryelu, A. L R. 1915 

Mad. 95 : 14 M. L. T. 20: 38 Med. 235.25 M. L. J. 433: 

261. C 445 : (1914) M. W. N. 99. 

4. Geni^atki Bhatta, r. Somu Sedw Bcoii, A. L R. 1930 Mad. 6441 

126 L C. 733. 

5. Ram. r. Kunji, (1886) 9 Med. 375. 

Fv-176. 
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tctkm ii bticd 00 m orat agreement to pay the ^Vegular fees^*. Nothing 
to iild about any agreement at all; the auit, aa framed, to for work and 
labour done» and may be brought under S. 70. Ic may be, however, 
Aat, at the hearing, the plaintiff act up an oral agreement to pay the 
regular feta. The feci ffxed by the High Court under S. 27 of the 
Legal Practltionera* Act relate only to feet payable by one party In 
retpect of the feet of hto advertary'e advocate, and not to the fcea 
payable between a pleader and hit ow^n client; tections 28 and 30 would 
appear to refer to agreements to pay more than tuch feet. The 
lower Court hat jurtodiction to hear the suit, and mutt determine on 
the evidence whether the amount claimed to fair and reasonable. 

The plaintiff filed a suit in the Small Cause Court for Rt. 400 
executed by the present appellant. That pronote was required 

according to the Amendment of the Stamp Act to be scamped with a 
2 annas stamp, but through inadvertence or Ignorance was stamped 
with one anna only. This defect in the stamp was noticed by the 
plaintiff at the time oi filing the suit and he, therefore, inserted a 
clause in the plaint that it to likely to be held that the pronote is 
inadmtosible In evidence and cannot serve as a basis for the s.dt and 
that he, therefore, claims to recover the money not on its own 
basis as acontraa containing an unconditional promise to pay, but 
in the alternative ou the basis of the negotiations that preceded it, 
together with interct ats Re 1 p. c. per month The defendant 
naturally took the plea t>f the pronote not being admissible in evidence 
and raised the contention that plaintiff cannot also sue for money in 
the alternative^ Held,' that as the decision In OolrwJda.** is in consonance 
with iustice and Cviulty, the plaintiff was rigluly allowed by 
the Court below to tall back on the original transaction and to 
recover hto money on its basis when it was found or conceded that 
the document or instrument which the applicant (defendant) gave to 
the non-applicant (plaintiff) was ineffective to establish any contractual 
relation of debtor and creditor between them so as to serve as basis for 
a suit in a Court of law. The document styled as a pronote remained 
incomplete to to say for want of insufficient stamp duty by the 
default of the applicant, it belrtg hto kgal duty under S 29 of the 
Stamp Act to pay the necessary stamp duty thereon. He cannot 
be allowed to profit by hto owm breach of a legal duty or derive any 
undue advantage by being jHrrmiitcd to sw^allow the money he got on 
the faith of such an inv^altd instrument. Although S. 91 and S. 92 
of the Evidence Act prohibit any secondary evidence of the terms of 
a written contract they do not exclude proof of statement of a fact 

U Vdofom Mangnifam, v, laxman Marwan, A. L R. 1927 Nag. 

241 : 10 N. L J. 45 UfH L C 470. 

2, Oohdiiis, V. Paiamanimd, fi N* L R, 125 : 8 L C 281. 
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recited therein : refer to the case of LaUing^ in tuppoit of the view 
taken. It, therefore, follows that although the Intcruraent is not 
admiarible to prove the specific term of the contract emhodied 
therein, it could be used as a mere acknowledgment or statement 
containing defendant’s admission of receipt of money and of his own 
liability therefor to the person from whom he took it. For such a 
purpose a stamp of one anna was suiHcient. The Inatrument might be 
read as if it did not contain any such promise or undertaking to pay. 
S. 70 of the Contract Act also makes it cleat that the defendant must 
compensate the person whose non-gratuicous act has benefited him. 
The instrument of pronote failing to take efFect as such, the creditor 
could certainly treat the contract as non-^existent and ask for refund of 
consideration on the ground that it failed. In this view of the case also 
the decision sought to be revised seems to be in accordance with law and 
cannot be set aside. 

In the present case by a letter the contractor was asked to carry on 
the work and assurance was given chat it was the policy of the railway 
Company to sec that the contractors get a certain amount of profit. 
Thus, where the railway Company has got the benefir of the work of 
the contractor and the contractor did not do the work gratuitously In 
the absence of any settlement of the rates, the contractors are entitled to 
get reasonable rates or market rntes. If one has expressly or impliedly 
requested another to render him a service without specifying any 
remuneration, but the circumstances of the request imply that the service 
is to be paid for, the law will imply a promise to pay quantum meruit, 
i. e., so much as the party doing the service has deserved or as it is 
normally said a reasonable sum.* 

5. '‘Enjoys the benefit thcrcoP ;—A, a tenant used Government 
water without permbsion and without paying any water rate. Hb 
landlord, B paid the water rate and brought the present suit to 
recover it from A on the ground that he had been benefited 
by the payment. Held,* that A was not liable. The only act 
which the plaintifi did was the making of the payment to the 
Government, By it the defendants did not benefit. For if It had not 
been made, the only consequence would have been a sale, by which they 
would not have suffered# of the proprietary interest of the plaintiff who 
alone was liable. Refer to thb case^ in thb connection. A thus did not 
benefit by the payment. 

1. btUng, V. ChoiCTon, (1902) 15 C. P. L. R. 24. 

Z. Bengul Nagpuf Ry- Co, Lid, v. Rmuinji Ramfi, A. I. R. 1935 Cal. 

347 : 62CaL 175: 60C.L, J, 424: 156LC 643. 

3. District Board, Tonjore, v. Ramatinga Thevan, A, L R, 1914 Mad. 
20 (2): 22 1. C 34; 1914 M. W. N. 66. 

4t KflOilmga Settu Rrycr, v. Sahasranama lycr, 9 L C, 643 ; 34 Mad. 

S20. 
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b ih» em of yitgamUP Irhatben hdd eliatS. 70, ConttAd Ad 
to Imm 4 upon the Bogitrii Inr m Utd down in the cmc of Lamptegli* and 
thMopmoa cm be eeld to enjoy e benefit under thto eectlon only by 
■eeifKlnf the benefit «dMn he hee the option of declining or moccpting. 
In tome-Keting the Unr there doei not teem to be any departure from 
whd wae laid down In the oateof Ooeiedara.* In that cate it to dittlnccly 
MMed dwt at • i^nerat rule a man cannot be made liable for good 
Ntvteat rendered under dteomatancet gleing him no option of decltiring 
or accept i n g , and that there can be little doubt chat the atatement of the 
law in S. 70 to derived from the notea to Lompleifh* and that that to 
the lew wlddi the Coura in India have to apply. Of the two learned 
Judgaa who decfaled thto eaae^ one aaid that he would go aomewhat 
fiuther than yagambei* and expretaed an opinion that S. 70 doei not 
trerrmc ihe vtew that die defendant mutt have an option of declining 
the benefit. If that meant that before the benefit to conferred be mutt be 
giventhecholeeof accepting or daeUning it. Certainly there to no law 
dint the acceptance mutt precede the inferring of the benefit and there 
to nodUng In the judgment In yogambal*i caae' to auggeat it. In fact the 
uae of die word ’‘adopt” ImpHet that the acceptance foUowa the deed- 
The other laatned Judge diaaented from the obaervatlona In yogombdl'i 
caae* which tended to reattkt ’’the beneficent provtotona” of S. 70 and 
to Interpret dion In the light of the Engltoh law. He funher obaerved 
that the dectoion in Oamoiara*t caae* did not favour tuch resoicdona and 
that it wu atated in Yogambal’r caae‘ that the dectoion in Damodaia‘i 
caae* waa oppoaed to the dectoion of the Privy CounclL* But the wotda 
uaed at p, 91 of 18 Mad. in Damodofa't caae* Indicate that the Chief 
/uadice and Shephard, ]., took the aame vtew which waa expteaaed in 
other wotda later by Sankaran Natr, ]., in ybiamiwl’s caae.' Sankaran 
Nabi ]■• agreed with these obaervationi of Spencer, }•, a nd propoted to 
add ofdy a few worda't **A peraon ahould not be made liable to pay for a 
benefit oonfierred on him without hta knowledge or conaent, and without 
giving on option of declining to accept the benefit. The caaee that differ 
fram yogambol’f caae' Ignore thto principle. Take lUut. Z, S- 70* Contract 

1. Magambal Beyac Anmml Ammtd, v Naiu PSbi Mandtayor, 

Mwi, 15.8 M. L T. 16Z : 3 I. C 110: 19 M. L ]. m 

2. Lampteh^v. BuUthmait, 1 Sm. L C. Ml: Hob. 105: Moore 

866: Brown Gk Gold. 7. 

3. Domoiiara Mudailor, V. Sacremy ef State, 4 M. L ]. 205*16Mad. 

88 . 

A OdhpAtM Kftoma OunidM IOm, v, S ri a hm a ChaHtt, A. LR. 
1915 Mad.95 1 201. C. 4451Z5 M.L.J. 453:38 MmL 235: 
14 M. L. T. 20 1914 M. W. N. 99. 

5i Abdul Wabld Khan. v. ShaUb Bfii, (1901) A. C 240 : 70 L.). ICB. 
fifiZt 84LT. 777. 
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inatncil by A la ssvlag the property, if in hk opinkm it is not worth his 
while to pty chstsmouot to secure that property. The property msy beof 
less value. He may not be able to raise the money. The imposition of the 
liability on him nUght result not only in his losing his property which has 
been saved, but also in losing odier property at welt This is not tight. On 
the other hand, there it no injustice in telling B that, but for A’s act in 
saving his property he would have lost it and, thettfore, he cannot have 
it if he does not choose to pay A the costs Incurred by him. If, therefore, 
he uses the property which but for A would not have existed, he 
uncontcloualy accept the benefit of A’s act and must pay for it. But 
where he reaps the benefit in circumstances which do not show any 
election on his part, he b not bound to pay for it. In the present 
case, if no water would have flowed down the stream but for die 
construction of the bund by R, and the Government and their ryou use 
the water which is due solely to it, they must compensate R, but 
if water would have flowed even without R’s tpund, and the 
Government and their ryotr in using the customsry water had to 
cake also willy-nilly the addirlonat volume of water that came down 
on account of the bttnd, they are not bound to compensate R for the 
additional water. If R by some mechanical contrivance otherwise 
enables the Government and the lyoit to use warn aa they were doing 
before without being under the neceaslty of taking the additional water 
and they utilize the same, the case perhaps might be di^ent It 
is unnecessary to express any opinion on this point. The right of 
person to get rid of his obligation by reatorlng the thing delivered 
to him supports this view. * 

In the yagambaf’t case,* it is laid down : ‘‘in order to enable a 
party to recover money paid by him from another under S. 70, 
Contract Act, it is necessary that the party sought to be made lialflc 
must not only have benefited by the payment but must also have 
had the opportunity of accepting or rejecting such benefi^ Where 
no such option is left to him and the drcumscances do not show that 
he Intended to take such benefita, he cannot be aaid to have ‘enjoyed 
auch benefh* wlthlog the meanln of the scctioo”. k to pointed out, 
however, that thto observation has been dtosenmd from in this case.* 

Rdvu VcnJcdta ¥iumaMmahipatKi Surya Row Bahadur Gatu Sintat 
Rajofumaulry SiTcar, Rajah ^ Piaapw, v. Secretary of State, AXR. 
1915 Mad. 428 t 25 L C. 783 : 16 M. L T. 375. 

yogftmbd Boyce Amnumi Ammal, v. Naiaa flIlfaB Marakaoor, 
33 Mad. 15:6M.L.T. 16Z<3I.a 110 1 19 M. L J. 489. 

Gefapathi Krbtna Chandra Deo Oaru, v. SrMuara Charfu, A. 1. R. 
1915 Mad. 95 : 2Q L C 445 1 25 M. L.}. 433 t38 Mad. 235: 
14 M. L. T. 20 :1914 M. W. N. 99. 
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"'iNicmtHBBBaRTTnno*” 

The (Awemtton in that caae: “i do not think it can be hdd under 
S. 70, Contract Act, that the defendant must have an optkxi 
declining the benefit if that meana that before the benefit Is conferred 
he mutt be given the choice of accepting or declining it", does not 
amount to an expreation of dissent as the above observations do not 
in Uet lay down the rule chat opportunity must be given before the 
benefit is conferred. 

One A obtained a mortgage decree against defendant 1 and, in 
execution, applied for sale of the mottgaged property. Defendant 2d 
who held a simple money decree against defendant 1, meanwhile 
brought the property to sale in execution of his decree and purchased 
it himself. About 2 years afterwards, the property was again put up 
for sale by the Collector at the instance of the mortgagee. Defendant 
1 borrowed Ri. 2,463 from plaintiff, paid off the mortgage amount and 
averted the aale. He then executed a aale deed of the property to the 
plaintiff for the consideraclon already advanced, plus Rt, 1,500 which 
he had received from the plaintiff from time to time. The plaintiff, 
who was already in possession under a ten years' lease from defendant 
1, was elected by defendant 2 in a suit filed by him foe recovery of 
potswion. Plaintiff brought the present suit for recovery of Rs 4,000, 
the consideration for the sale deed, from defendant and prayed that 
Rs, 2,465 thereof, which was applied in discharge of the mortgage, he 
recovered from defendant 2 personally and by sale of the mortgaged 
land. The lower Court decreed all but a small portion of the claim 
againtt defendant 1, and dismissed the claim against the second, 
holding that defendant i had no aaleable interest in the land when he 
conveyed it to the plaintiff. On appeal to the High Court, it was 
urged for the plaintiff that defendant 2 was liable under S. 70, 
Contract Act, or in the alternative, by virtue of plaintiff’s being 
aubrogaCed to the rights of the original mortgagee. Held,** that the 
plaintiff was not entitled to compensation under S. 70, Contract 
Act, as the payment waa not made by him to benefit defendant 2, nor 
with his knowledge or cotwent. 

The auit waa a wit for possession btought by the plaintiff as the 
aaaignee of a leaae granted by the defendant in 1891, and the suit 
was prindpally brought against the contesting defendant who had 
obtained a lease from the same lessor in 1889, his property adjoining 
the property let out to the plaintiff's ptedecessor-in-tide. The 

1. Palofiiappa Chetiy, v, RangtuJiaHar, A. I, R. 1915 Mad. 8TO~ 

281.C.697. 

2. Tangya Fata, v. Ttlmkak Doga, A. I. R. 1916 Bom. 302 : 35 I C. 
794 : 40 Bom. 646 :18 B. L. R. 70a 
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lowfif Court came to the conclusion that the de£en4ant waa 
acting in good faith when he encroached upon and cleared the lands of 
the plaintitf and that he had done so in the bcUef that the property wn 
included in his share and that was partly, if not. largely, due to the 
failure of the plaintiff or his predecessor to fulfil one of the terms of the 
lease which was granted to him, namely, that the boundaries should be 
demarcated between the plalntiS’s predecessors and the defendant, field/ 
that it cannot be suggested In the present case that the clearing of the 
jungle was not done lawfully. It is quite clear that the defendant did not 
intend to do so gratuitously. The evidence also shows that the 
plaintiff has enjoyed the benefit of the money laUi Out by the defendant 
in clearing the jungle and making the land fit for cultivat/on- The case 
clearly comes within the terms of S. 70. The difference between S. 51 
T. P. Act, and S. 70, Contract Act, is that in cases coming under 
S. 51, T. P. Act, and under the rule laid down in the case of Ramsden,* 
the defendant gets a charge on the property but in cases unde" ^ 7fi. 
Contract Act, the plaintiff is bound to make compensation to tn<- 
defendant for the amount spent ; and. therefore, the decree in tins case 
Instead of declaring a charge in favour of the defendant should declare 
that the plaintiff is entitled to recover possession upon payment of the 
amoisnt that was found to be due to the defendant. The defendant is, 
entitled to recover the money which he has laid out In improving and 
rendcrini^ fit for cultivation the land of the plaintiff. 

One of several judgment-debtors paid off the whole of the decree. 
Hcld,^ that hlH right to recover comiH-nsation from the other 
jvi igrucnt'debtors, whether he was Interesred in the property or not, 
accrues abo under S, 70, inasm sch as the o'her judgment-debtors 
enjoyed the benefit of the payment nich was not obviously meant 
to be gratuitous. 

a and R were tenants of an estate in the proportion of 2/3 and 
1 / 3 ; to save the estate R satisfied a rent decree by paying the amount 
due for the entire estate and brought the present suit against H to 
recover from him bis share of the amount awarded by the decree. 
Held,^ that as the payment by R was not a voluntary payment and 

1. BKttpendra Kumar Chakravarty, v. Pyari Mohan Roy. A. I, R. 1918 

Cal 629 : 40 L C. 464. 

2. Ramsden, v. Dyson, (1866) 1 H. L 129. 

3. Sakai SingH, v. Chanderdip Ul, A L R. 1919 Pat 10 : 49 I. C. 

6Z7. 

Hflri PfOBod Ray Chowdkury, v. Rama Prasad Rai Chowdhufy 
A U R- W20 Cal 657 : 60 1. C 414. 
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u H htd benefited bv the payment he was bound to reimburse R 
on tbe principle laid down in S. 70 Contcact Act. 

A Hindu widow had to pay up the debts of her hiisbatid out of 
his assets inherited by her. She conferred benefit upon estate by 
getting her relation to pay it up. Held, ’ that the heir on the remarriage 
of the widow was bound to repay out of the estate where the widow 
had elected to accept the benefit. 

A landlord had a decree for arrears of rent against a tenant who 
carried on a printing press in the premises. A receiver was 
appointed In the course of the execution of the decree and was directed 
by the Court in presence of ait parties to sell the press 
for the best price obtained and meanwhile, to keep it running as a 
going concern and to pay the rent due to the landlord. Another 
person held s mortgage on the stock-in-trade of the press. Though 
not a party to the landlord's suit, he became aware of the 
appointment of a receiver and applied to the Court that the receiver 
appointed in the suit for rent should be appointed receiver in his 
own mortgage suit and opposed the removal of the press from the 
landlord'll premises and asked that the defendant should be restrained 
by an injunction from removing it. Held,^ that he acquiesced in the 
housing of the property in the landlord’s premises and in the 
employment of a receiver to preserve the property and he took the 
benefit of its being preserved- He could not afterwards claim to 
have the properties, without paying any rent and his claim to the 
proceeds of the mortgaged property could not be given precedence 
over the landlord’s claim for rent for the period during which the 
property was in the Court’s management and over the claim of the 
receiver for his remuneration and expenses of management. When 
property is placed in euttodia Ugit, by the appointment of a receiver, 
ail the orders passed by the Court for the management of such 
property will be binding on all persons who, if not actual parties to 
the suit, have so conducted themselves, either with regard to litigation, 
or with regard to the management of the property, under the directions 
of the Court as, to make themselves virtually or constructively 
parties to the suit, or have otherwise submitted to such management 
by the Court* It was observed further that If In putsuance of the order 
of the Court appointing him, a receiver mortgages the property for raising 
a fund to defray the cost of his mansgement, chat mortgage would take 
precedence over an earlier mortgage* 


1* Simdor, v< Bhopal, A» I* R* 1925 Nag. 19 ; 7 N* L. J. 167 : 62 L C. 
586. 

2. K. v. M. jamal Ayisha BiH, A, I. R. 1925 Mad. 

571: 21 M. L W. 3« ; 901 C. 137. 
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A comincMi chtnnd inig«t«d ch« htidb of the pltlnttf end dMi 
dcfeixtfltnt* The pUindff repaired the channel after tfifermhic diedefeiHlllir 
and the defacidam WM bene^ hf the repair The plaindf did not 
incetid to bear all the expetiaes himself^ Hdd,* that boA die Coufta bdbar 
have followed this caae^ and all the drcumttancea needed for die 
application of S* 70 of the Contract Act have been found to exiit 
in the present case and, therefore, the defoxlatit was bound to oontribu^ 
towards the r^irs* 

The most serious thing against the defendant is that the defendant 
had actually affirmed the award by taking benefits under it and abo 
giving up certain properties according to it* Having acted in accordasiec 
with the award he cannot now cum round and say that the award ia 
invalid, unless he can prove that he was acting under aCMiae 
miaapprehenaion. But there is no such evidence. No peraon cim 
affirm in part an award and then repudiate it in part. He must either 
accept the whole or repudiate the whole. Under that drcumstancea, 
ev^en if there had been any illegality in the award, chat has been waived 
by the conduct of the defendant,* This proposition has been dealt with 
in this case.* 

After referring to the following rulings^'** it is held that the 

1 Meenakshijundara Noicar, v. Al. V* R. P. VeefAppa Chellltfri 

A. L R- 1927 Mad 122 ; 1926 M. W. N. 4 : 92 1. C. 838. 

2. Ananta UU. v. Jnanada Sundan, A. L R. 1930 Cal. 255 * 

50 C. L. J, 323 : 125 i. C. 290, 

3. Hurrybux Deora, v. Johurmull Bhatorai, 33 C, W. N. 711 ; 

123 I. C. 661 ; 37 Cal. 336 ; A. I. R. 1929 Cal. 796. 

4. Dumodara Muduliar, v SecreUtry of State /or Indio, 18 Mad. 88: 

4 M. L. I. 205. 

5. Jogambai Boyee Ammani Ammal, v. Natna Piilai Mofakoyaf, 

33 Mad, 15 : 3 I. C. 110. 

6. Sti Sri Chandra Deo, v. Srimi^asachoriw, A. 1. R. 1915 Mad* 95 : 

25 M. L 1. 433 ; 14 M- L T. 20 : 1914 M. W. N, 99: 38 Mad. 

235 : 20 1. C 445. 

7. Avudayappa Piliai, v. Thandawaya Piilai, A. 1. R* 1928 Mad. 

320: 111 I, C. 513. 

8. Saptharishi RedcbaT, v. Secretary of State, A* L R. 1915 Mad. 

1081 : 28 M. L T. 384 : 17 M. L. T. 234 : 2 M. L. W, 329 : 

1915 M. W. N. 256.28 I C. 309. 

9. Lampleigh, v, Braithwaite, (1916) 1 Sm. L. C. 160. 

10. Visu>anatha Vijaya Kumara Bangaroo, V. R. G. Orr, A. k R. 

1919 Mad. 3145 :45 1. C. 786. 

( For further frfetences see next poge ) 
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"myom m Bm a n rrmmaa^, 

quMRion wbcther what hu b«en done by ‘a penon" haa been done fiat 
‘•DOther* penon within the meaning of S. 70 i* a queation of fact in each 
caae* Under S. T”, it muat be shown that the party aought to be made 
babk muit not only have benefited but mun have had the opportunity 
of accepting or rejectinkg the benefit. * 

A peraon who pay* money due to a certain person, not on behalf 
of or for the benefit of aiK>cher cannot recover the money from that 
other penon who has not been benefited by the payment.*® 

The plaintiff sued for contribution urvlcr S. 70, d'ontract Act, 
towards the coat of certain repairs which he executed to the 
tank which irrigaces the wet lands* Of this wet land the plaintiff 
owns ot the whole extent 7/8ths, The petitioner in this Civil 
Revision holda l/t6th share and one M also holds 1/16th share. The 
tank Is the common property of thfrse persons in the same 
propottiona. (t had fallen out of repair, so thnt the supply of 
water for irrigation had diminished. Tht.* plaintiff replaced the old 
and breached bund by a new one at a cost of between Ks. 
and Ri. 6,000. A decree was Riven by the lower ("ourt lor the 
amount on the grounds that the work wm done for the benefit of 
plaintiff and the defendants and that the defendants did m>r object, 
but enjoyed the advantages resulting from the expenditure It is 
contended that this decree Is not in accordance with the hnv and 
that certain conditions which are neccssaiy before a liahlUry to 
contribute can be cstahHshcd have nor been fvilfillcd h inc first 

11. Ra;ah of Ptttapura^, v. .Seertr^rv of Stale, A. 1. R. 1^15 Mad. 4>8 : 

16 M. L.T, 37^ r :5 I. 0. 783. 

17. hJarain Pat, v. A. I, K. 19.6 Mad. 668 : 78 !. 6'. 436 

13. Hdrenjfoi Roy. v, Hun [>osi Deh. I R. 19 M P. C. 67 * 

23 1. C 617 : 41 I, A, ! : M Cal. 97' (P C,i 

14. SunJuru Aiyar, v, AjuintiptidrriiXiuihliu Awar, A. 1. R. 19M Mad. 

64 : 70 1. a 405, 

15. Smith, V. f)in{mdth Mukefice, 12 Csl 213- 

16. Suchond Ghdjal, v. Balcxram Mordana, 38 Cal. 1 : 6 !. C. 810. 

*7 Kedamath Miiih, v. Nuruyanchandm, A. I. R- 1930 Cal. 344 : 

34 C W. N. 41 ; 1261 C 261. 

18. Bhicoohiii. V. Harihi RaRhu)i, A. L R. 1917 13om. 141 ; 19 B. L R. 

650 : 41 Bom. 356 : 42 1. 17. 9. 

19. 5^mfH}th Ayyanag.if, v. Sti Krishna Vac:handralavati 

fkihaduTy Ra/ah of Venlsalugin, A. I. R 1951 Mad. >1 ; U9 I. C. 
828: 33 M L. 284, 

Jaieihar Singh, v. Th. MiihodcJ Bjx S.ngh, A- I. R. 1931 Oudh. 
242.8 O. W, N 243 : 132 L C, 78. 

( Refnencci i8 are of the lost page. J 
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it is efiouB*') chit the work should result in benefit to the 
defendant* must have been done, in part at least for hts benefit. 
In the second place the defendant must have been In a poiitk»n» 
after the execution of the work, to exercise his option whether or 
not to avail himself of the benefit. that this case* Is authority 

for the view that no presumption arisen in that work in which one 
party is interested and which benefits another was done for that other* 
The second question, whether the defendant should have an 

opportunity of exercising hts option to enjoy the benefit* was also 

discussed and the view expresssed was that a person could be 
said to enjoy a binsrtt ani-r S. 70 only by accepting the 
benefit when he has had the option of declining or accepting 
it. In this case* the facts of which very closely resemble chose 
of the present case, both principles arc discussed ‘The law la 

not“, It is Slid : “that, when a person does any act for his own benefit* 
and char incidentally benefits his neighbour or any other person, 
that neighbour or other person must pay for the extent of the 
benefit he derives from the act”. But in the present cate the 
plaint does not allege that the defendants were consulted before the 
repairs were put in hand. Considering the large preponderance of the 
plaintiffs interest it certainly lay heavily upon him to show that he 
was actuated not solely by a consideration of that interest in doing the 
work. Tills has not been proved and, therefore* there is no 

reason to 8iip;x>se that, cvt:n it the defendants had expressly refused 
to share, he would have been deterred by that circumstance The 
V>laint only states that the tank had not been v>ropcrly yielding and 
that on account ot the repairs a proper yield had been secured. 
This Ls borne out bv the statement of the witnesses. It seems clear* 
therefore, that the defendants’wet land was receiving a certain supply 
before the plaintiff renewed the fcttiid. Accordingly it cannot be found 
In the circumstances of the present case that it was open to th* 
defendant to refuse to accept the benefit, 

The language of S. 70 seems w^ide enough to be applicable to the 
facts of this case. The appellants lawfully discharged the mortgage debt 
on the plaintifTs share, 1 hey clearly did not intend to do so gratuitously 
and the plaintiff enjoys the benefit of rich discharge. The plaintiff 

1. Lokshnmanan Cfietn. v, R. M, .A R. A R, R. M. Amnuckalum 

Chettiar, A. 1, R. 1932 Mad. 131 : 1931 M. W. N. 1231 : 
34 M. L, W. 839 : 135 I. C. 590. 

2, y. B. Ammoni Ammal, v. Naina Pillai Marakayar, 33 Mad. 15 

3LailO. 

3« Viswdnatlva Vijia Kumata, v. IL G. Orr* 1* R* 1919 Mad 
1145 : 451, C 786. 



ctbrimt pcMCMlonof hb there without ptfment on the Krouxid that 
chetpiMbRCt hive dltchtcfed the pUlntitf^t debts officiously and 
toluftttrilf. But S. 70 it not restricted to cates where a service 
It rendered to aoochet person under cotnpuision or In circumstances 
of pressing necetsle?. It is nc^ the appellants who are seeking 
as frfaifiriSii to recover money from the persons benefited. it 
Is the persons benefited who are seeking to recover possession 
of the property, and under the provisions of S. 70 there is 
some force in the defence that the plaintlfi should not be permitted to 
recover the property without repaying the sums paid by the defendants 
on behalf of the plaintiff. If it is held char S. 95 of the T. T. Act does 
MC ap|dy, and if there is nothing in the law of mortgage that 
expressly governs the question, then the Court is entitled to seek 
guidance from the general principles of equity. On the equitable 
principle laid down in S. 70, the plaintiff is not entitled to 
enloy the benefit of the payment made by the appellants without 
making compensation.* 

It is no doubt true that the alternative claim for compensation was 
not mentioned in the plaint, but the replication filed by the plaintiff 
clearly stated that, even if the contract could not be legally enforced, the 
defendant having entered into possession on the bash of the said 
contract and having derived benefit therefrom was liable **in justice*' 
to compensate the plaintiff. Mcncc, white the plaintiff is nor entitled to 
enforce the contract, it can claim compensation for the loss which has been 
caused to it by the continuance of the defendant In possession of the 
premises, for the period in question. The next point for determination 
is the amount of compensation to which the plaintiff is enttcled under S, 7tl 
Contract Act. Having regard to the fact that the defendant continued in 
possession of the premises for the entire period in question iind char there 
wts s fall in the market rate during the period. The proper measure of 
compensation li the amount for which the defendant had taken the 
property on lease. It is, however, apparent from the record that the 
rental value of four ot the quarters, of which possession had been 
taken by the defendant, was considerably diminished by reason of the 
erection of certain electric poles by the Municipal Committee in front 
of thsac quirtera for sometime, reduction may be allowed on that 
account but the plaintiff is entitled to a decree as compensation for the 
use and occupation of the premises by the defendsnt during the period 
In question.* 

1, Janhon, v. Tunday, A. L R. 192) AIL 21 : 1932 A. L J. 986 : 
Ml t C- 91; 54 AU- 975. 

L Mtmidgot Committee, Lahoft, v. Miron Botdiafi, A. L R. 1933 
Lah.lS«13Lah.561:i99I.C.621:33 P.UR. 1051. 



&70.) 1407 

In the ca«e of Rakman,* which followed th«c two a»cf,*^ itw*i Uid 
down that there was no provision of law under which a pUtndtf can 
auccmfuUy maintain a suit for contribution againat hU co^heim for 
expenses incurred by him in a litigation against third parties, even U 
such co-heirs bad derived the bene&t of the plaintiff’s successful conduct 
of that Ucigation. This Madras case'* lays down that “there is no general 
principle of law that, where one person gets some advantage from the 
act of another, a right of contribution towards the expense for that 
aa ariaea on behalf of the person who has done it In the case of 
SampotK* it was held that under S 70 it must be shown that the person 
benefited has had the opportunity of accepting or re)ecting the benefit. 
Now, in the present case the plaintiff was interested in tiic disputed 
property in the previous litigation to the extent of one hall. His defence 
was the same as that of his codefendants. It was his interest to defeat 
the plaintiffs and, in order to secure thU objecc. he had to hght out the 
case in the beat way that he could. He had to produce evidence and 
engage counsel in his own interest and, if incidentally and without any 
special effort on his part the defendants derived any advantage, it cannot 
be said that the plaintiff had gone out of hU way and had done something 
for the conte.stlng defendants In the persent case, for which they 
would be bound in law or e^^uity to make a proportionate re-lmbursement, 
in fact even if the defendants had refused to be benefited by the plaintiffs 
conduct of his defence the plaintiff would have all the same gone on with 
his defence In order to succeed against the plaintiffs in the previous suit. 
Having regard to the nature of the case, the plaintiff is not entitled to any 
such equity ai und rrlies the ol S- 70, Contract Act.* 

Under vS. 70 as the ladies had the benefit of the mortgage debt being 
paid with the money of the plaintiff, they are bound to compensate the 
plaintiff by repayment of the principal and reasonable interest, which 
has been decreed as 6 p. c. per 

1. Kahman. v. DiUu, A. I. R. 1927 Uh. 842 (2J: 103 L C. 299. 

2. Abdid Wahid Khan, v. Skalukha Bibi, 21 Cal. 496; 7.1 LA. 26 

(P. C.) 

3. DuUa Singh, v. Khazana, A. L R. 1914 Lah. 384 : 25 L C. 542 

61 P. R. 1914. 

4. Vyjapetumal Mudaliar, v. Alagappa, A. I, R. 1932 Mad. 189 

1931 M. W. N. 1197: 34 M. L W, 8^9: 62 M. L. J. 3l 

135 L C. 609 : 55 Mad 468. 

5. Samlkuk, v. ^ Venkatagin, A. L R- 1931 Mad 51 : 129 I C 

828 I 33 M* L. W. 284. 

6. Ohulom All, V. Inayat Ali, A. L R, 1933 Lah. 95 : 141 L C 68 

34P. UR.28. 

7. Shtfhtfldi, V. Beni Fra$ad, A. L R. 1934 All. 390; 154 L C 405. 
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""iMJOTa tux BINXFIT TRXXIOV** 

The water had been utilized by the two vlllagea from the pyne on 
the conatruction of the bandh. Held,* that they are liable to pay for It, 

The petitioners had a taiyaii holding at a fixed rate in a tenure of the 
principal defendants. In execution of a rent decree obtained by the 
iuperiof landlord against the principal defendants the tenure was put 
up to sale and was soId< The petitioners who had a raiyati holding at a 
fixed rate in the tenure deposited the decretal money plus 5 per cent of 
that amount and thereby had the sale set aside. On these facts the 
plaintifiiMpeticioners instituted a suit for contribution against the principal 
defendants ; namely, the tenure iiolders. Held,* that there cannot he any 
doubt and indeed it has been found that by the payment made by the 
petitioners the principal defendants were benefited. Reliance was 
placed on this case* but the decision is clearly distinguishable. In that 
case the payment had been made by a reversioner and he was held not 
to have a lawful interest in making for the reason that the interest which 
he had was only an excellent interest, interest which the reversioner 
may never have been able to realise The interest which the 
petitioners In the present case had was certainly not an interest of 
that kind. Their Interest was an existing interest and when in 
addition to that it is remembered that the payment made by the 
petitioners was an act done with the approval of the Court, the 
petitioners in the present case had a lawful interest in making the 
payment. The petitioners will get a decree for the decretal amount 
against the principal defendants. The liability of each of the principal 
defendants will be in accordance with their respective share in the taiuk 
which can be ascertained from the record-of-righw. 

Section 70 contemplates a case In which a certain benefit Is done to 
another and is not intcnledtobc done gratuitously, and the man to 
whom benefit is done enjoys the benefit voluntarily, that is to say, he 
should have an option of refusing to enjoy the benefit. It does not mean 
that the benefit should be thrust upon him without his having the option 
of refusing it. Nobody has a right to force a benefit upon another- There 
is no law which entitles a man to start a litigation for the appointment 
of a guardian of a minor and then later on call upon the 
minor to recoup him of the cost of litigation. Apart from this S. 49, 
Guardians and Wards Act, gives the Court ample power to order 
who should beat the cost of the litigation. If B carried on this litigation 
honestly for the benefit of the estate of the minors, it was open to him to 

1. Kdjhi Noth Singh, v. Nowoh Alam Ara Begum, A. 1. R. 1934 Pat. 

J«; 150 I.C. 1131. 

2. AMul Arir. V. Rahimttlkh. A, L R. l9HCal. 667:38 Q W. N. 

554:152 1. C. 167. 

3. Oopeswaf Banetjt. v. Breyo Sundari Debi, A. L R. 1922 CaL 353 t 

67 L&40t49Cd. 47a 
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iftk che Court to allow him that cose from the mate of the minion. 
This he did not do, and it is sure a suit for the recovery of this amount 
tgainst the minors will, in no circumstances, be maintainable* 

If a person xaes property which but for anotherVact would not have 
existed or been avallahi! to ^itn, he consciously accepts the bene&t of the 
other's act and must pay for it. \ plaintiff iiaid money Into Government 
to save some villages from being sold for arrears of revenue. The villages 
so saved included a small share of the plaintiff also. In a suit for 
re-imbursement against the owners of other villages it was contended by 
the defence that the plaintiff could not avail himself of the benefit of 

S. 70, Contract Acr, because he paid the money for his own benefit and 
notforo thers. that the fact that by reason of the deposit, plaintiff's 

village also was saved does not of itself preclude the conclusion that the 
deposit was also made lor the owners of the other villages. S 69 or S. 70 
has in the following Instancesbeen applied as between co-owners, and 
riu! auti^ortties there cited. In this case"® Wallace, J., does not as a matter 
of law negative the application of S. 70 to cases where the plaintiff is also 
benefited by his act, but only suggests that where the dominant motive 
of the plaintiff was to benefit himself, the application of S. 70 may not 
bo justifiable. But in the present case he had accepted the benefit of the 
act done by the plaintiff and honce the plaintiff could claim the bericfit 
of h. 70 Contract Act. 

Vi'hen a person law'tullv does something for another person and 
does not intend to do so gratuitoasly the other person is bound to pay 

1. Rum Das, v. Ram /Jufiu, A. !■ R* I'^ifi Bat. 194 : 16 B. L. I\ 649 : 

15a l. C. 25. 

2. K. i Menguiroyu KeJdi, v, UJai Kavour, A. I. R. 1936 Mad. 752 : 

44 M L. W. 214. 

3. Domjclaiu Miiduliur, v^ Secretary u/ Suce, IS Mad, 83 : 4 M. L. ]. 

Z05. 

4. Sri Sri Sri Gaiapaii Cfiandra Deo Gatu, v. Srinivasacharlut A, L R. 

1915 Mad. 95 ; 20 1. G. 445 : 38 Mad. 235 : 25 M. U ]. 433. 

5. Jaros Kumarij v, Basariu Kumar Roy, 32 Cal. 374. 

6. Upendm Krishna Mandal, v, Nuba Krishoie Mandal, A. 1. R* 1921 

Cal. 93 : 62 I. C, 615 ; 25 C. W. N. 813 

7. Kedar Nath Mistfi, v. Narayan Chandra, A. L R. l930 CaL 344 : 

1261. C. 261 s34C. W. N. 41. 

8. Hari Prasad Roy, v. Ruma Prasad Rai, A. L R. 1920 Cal, 657 : 

&j I C. 414. 

9. Bhagvoci Saran Singh, v. Moiyan Murat Mafi Kuer, A. L R. 1931 

Pat. 394 : 134 L C. 139 ; 13 P. L. T. 21 : 10 Pat, 528. 

10. Ganapothi Bhaua, v. Sanna Sedu, A. 1. R. 1930 Mad. 644; 

126 L C, 733. 
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oxopeotaeion if h« tsnloys chc bsftsAt of whtt hat been done, b tfab 
it WAS hcLi that in carrying out the tepairA Covcmnmc kid 
acted lawfully, that it had n^t intended to carry them iratuitouily asid 
that the defendants>ad enjoyed the benefits of the repairs* That it 
exactly the position here. It ia not suggetted chat in carryiPi out the 
tcpalrs the Governfnfjn: wai doin^ something whicri was unlawful. It ia 
not denied that the sepairs w*ere and It is obvious that if they 

h-id not been carried ouz the aD3enarit*5 lands would suffer. In fact 
without the water they would not be capable of cultivation and as the 
result of the repairs tficy have had the benefit of water drawn from tbit 
tank, d'he view expressed in the case oi ^‘airthutij/u Reddior^ Is 
endorsed. All the conditio ^s ot S, 70 have been fulfilled in the pretent 
caae and the Court must, in these circumstances, award compensation 
to Government.* 

6. *^Co(npen«ationin respect of the thing so done”:—No doubt, the 
plaiiuitl is not entitled to claim any lien on account of payments made 
for road and public works cesses Such payments were made, not to protect 
any interest of the plaintiff which might otherwise have been imperilled, 
a sale for road and public cesses not passing more than the right, title and 
Interest of the Judgment-debtor. But though that is so and though the 
amounts paid on account of ccssca must, therefore, be excluded from the 
mortgage decree, the plamiitf is entitled to a personal decree against the 
mortgagor for such amounts, regard being had to the provisions of S. 70, 
of the Contract Act * This view is in accordance with chat taken by this 
Court In the case of Smith, * 

The Ziirnindur himself derives no benefit from the water, and must be 
treated as taking it and rendering himself liable to pay for it for the use 
ot the inaniJar, and as not intending to act gratuitously. Under the 
circumstances the inemdar, who has enjoyed the benefit of the water, 
is bound under S 70 to compensate the camindar by refunding the 
water-rate which the zami^dur has been obliged to pay * 

If there is any contract bctw’ecn a pleader and his client in the matter 
of the payment of his tecs, the contract must be such as will satisfy 

1. SaffOiafishi Reddiar, v. Secfeiary of Stale, A. I. R. 1915 Mad. 

1081 : 28 1. C. 509 ; ?8 M, L J. 384. 

2. S, Sfirama Rafa, v. Sectetary of Stale, A. L R, 1043 Mad, 85 ; 

56 M. L.W. 58; 1942-2 M, L ]. 8i 0: 1943 M, W. N. 6: 

204 1. C. 581 : L L. R, 1943 Mad. 158 (F. D; 

3. Upendia Chandra Mitcei, v. Tara Prosanna Mukerfee, (1903) 30 

Cal. 794: 7 C. W. N 609. 

4. Smiifi^v. Dinonath Mookerjee, 12 Cal. 213. 

5. Raiat^ Venluttagfriv.VudhmhaSubbray^^ (1907)30 Mad. 271 ; 

17 M. L J. 145. 
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tiie pfovMofM of S. 28, Lesal PnetIttaMXt Act. If. oo die odier Hnid» 
the (feeder doei die woik merdf on die undcntuidiiig that he eiO. 
In the ordinary eoutae of eeenti. be paid, he may have a xaod claim 
againat hla client for the work done utvler S. 70, Contract Act, and It 
would be atuieemaary to produce a written contract under the Legal 
Ptacricioneta Act.' 

The ^intlff alleged a contract under vdiich the defendant had 
employed him to negotiate a loan mi a promlie to pay him a certain 
commlaaion, and it waa found that he had really done the work for 
the defendant but he failed to prove the alleged contract. HekL* 
that having regard to the proviaiom of S. 70, Contract .Act, the plaintiff 
waa nevertbeteta entkled to a reaaonalde compenaatlon for the work 
done by him. 

Section 28 of the Legal Practirionera Act imivldea for caaea in which 
the paitlei agree that there ought to be a apecial fee irretpective of the 
amount of work which the conduct of the suit may eventually be found 
to entail. Thia may be ot leu than the “petty end party” fee fixed under 
S. 27 of the L. P. Act. If there to en agreement which to invalid under 
S, 28, or no agteement at alL the pleader cen aue under S. 70 of the 
Indian Contract Act, and he can get whatever to a fair and juat 
remuneration for the aetvicea he has actually rendered. In neither eaae 
whether on the valid agreement or under S. 70 of the Indian 
Contract Act, doea "the party and party” fees come Into queatlon 
at all except as one piece of evidence to help in deciding what the 
proper remuneration would be, where there to an agreement which to 
invalid under S. ?8, the terms of that agreement can be conaidered In 
evidence, for what they may be worth, for the decision of the itaue of 
the proper remuneration.* 

The claim of a MukKtear Is based on an agreement, and that agree' 
ment is not enforceable in law as the agreement does not fall within 
the provisions of S. 28 of the Legal Practitioners Act. Held,* that it 
to not open to the plalntiff'mukhtedr to ask the Court to fix a reaaonable 
remuneration, and he cannot be given any decree at all on the batto 
of a reasonable compensation under S. 70 of the Indian Contract Act. 
The question was considered in the cue of Hatari Lai* where It wu 

1. Mohendra Lul Ufsuas, v. AUiil Clwndni Pakfoshi, A. 1. R. 1914 

Cal. 166.- 20 C. L. J. 424 ; 20 I. C. 47. 

2. jwdla Ptcaad, v- Bachcha Ram, A. I. R. 1915 Oudh. 12 .* 30 1. C. 

223 ; 2 O. L. J. 312. 

3. Rukhtnabai, v. BakMnt Hori, A. 1. R* 1921 Nag. 122 ; 17 N. L. R. 

8j591. C.172. 

4. fCwmar fComakhyd fJatajan Singh, v. KatfUi Singh, A. 1. R. 1927 

Pat. 178.-8 P. L. T. 175: lOl L C 559 ;6 Pat. 614. 

5. Ihtoni Lai. v. Tiiok Chond. (1893) 136 P. R. 1893. 

F.-178. 
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oblttfired tA follows i ‘'Suppose the ctse of m sgreement betwscD 
{descler sni client duly reduced to writing, facing the remuneration of 
the pletdeti but not filed In Court. If the pleader, Ignoring ch*e contract 
for restonsbie compeosstlon for his services, the written contract would 
be « complete answer to the claim for reasanible compensation. The 
answer would be that there is no question between us as to what is 
reasonaUe compensation ; we have agreed as to the compensation* 
and the plaintiff is entitled either according to that agreement or is 
entitled to nothing. Let him enforce the agreement, and the answer 
would be a good defence^ These observations apply with great force to 
die facts of the present case. Sections IS to 31 of the Legal Practitioners 
Act have been repealed by Act 21 of 1926, but this does not affect the 
fights of the parties In the present case.' 

The President of the District Council, who had authority to give 
contracts ordered certain works to be done by the plaintiff h it the 
contract was not reduced to the form of a docomenc, though being for 
over Rs 100 it ought to have been in writing, HefJ* that the plaintiff 
is entitled under S. 70, Contract Act, to be compensated for the work 
done on the principle of quantum meriiit, though he could nor sue on 
the contract and the absence of a contract in wncin« is no answer to the 
action brought by the plaintiff in respect of the work done by l\la\ tot 
the Council, the benefits of which have been accepted by th.csu The 
work in the present case consisted of clearing a jungl" and in filing up 
low lying places in a certain market. 

Whilit the appellant fails to enforce his claim on the promissory note 
against the respondents, this failure does not Involve the dismissal of his 
sltcrnstivc claim to recover remuneration for the services rendered by 
him to them^ The question of whether ctiinperwation should or should 
not be swarded must depend upon the intenrion of the apprilanr at the 
time of his doing the thing for which he demands rhe compensation. 
He is obviovisly the proper person to state whai his intention was ; and 
his testimony on this matter deserves consideration. What does he 
say? In his deposition before the Court he gives along list of the 
multifarious duties performed by him during the period of eighr years, 
and relates the benefits derived by the defendants from his services. He 
makes it c*car that he was under the impression that he would receive 
remuneration for those services and it cannot be predicatod about a 
person who expecteil remuneration that he intended to ait gratuitously. 
It is, therefore, held that he did not intend to act for the respondents 

K Kumar Kamakhya Natayan Smf^h, v, Kalyan 5ihgfi. A. I. R. 1927 
Pat. 178: 8 R L T. 175 : JOl I. C. 559 : 6 Pat, 614. 

3U Zuiaifig. V. yameAm District CoundL A, 1. R. 1932 Rang, 176: 
10 Rang. 522 : 140 L C, 737. 
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gnuuifouiily. and that he ba9 atabtlihed his cbim to • rettotiibte 
compemacion. ^ 

The b|Sis of the eompeosacion uodtr S. 70 is not the tame at on 
contractual righd The latter would be on the focdng of the contnct 
between the parties. The basis of the compensation under S. 70 riiould 
be m proportion to the benefit enjoyed by the party for whom anyt^itigit 
done and to whom anything is delivered; and appropriate compenaatlon 
is to be awarded mainly from chat aspect.* 

7 “To restore the thlog so delivered**:—The Secretary of State 
received from the pliiintifif grain for the purpose of feedlna horses which 
be had undertaken to maintain. Held * that be is equitably bound 
to pay compensation to the plaintiff for the quantity so delivered and 
consumed by the horses though contract proves to be Invalid. The 
plaintiffs are therforc entitled to money equivalent of the grain as 
compensation under S. 70 assessed at the market rates prevailing on the 
daces on which the supplies were made. S. 70 mitst be Interpreted 
according to its clear and .explicit terms and not in reference to the 
provisions of the English Law relating to the matters. The section is 
m.fch wider than the English Law anxl goes beyond it, Party which Is 
allowed compensation under S. 70 on equitable grounds in a contract 
which it is unenforceable being invalid, Is not entitled to interest on the 
sum due from the other party.* 

A contract for delh'erv of goods was made with the plaintiff by or on 
behalf of the Municipal Committee which not being In writing under 
seal vi'as not binding on the Municipal Committee under S. 47* Punjab 
Municipal Act. The pUintitf who delivered the goods to the Committee 
cUiined t\\c price thereof from the Committee and the Committee 
resisceJ the claim on the ground that the plaintiff was entitled to the 
return of the goods only and not its price. The Municipal Committee 
sbo resisted the plaintiff’s claim for amendment of the plaint by 
inserting a relief for thi? return of the goods under S. 70# Contract Ac'’. 

1. A. Palanivelu MudaUaf, v. hJeelavathi Ammal, A. I, R. 1937 

P. C. 50 : 167 1. C. 5 : 1^37 O. L. R- 133: 1937 A. W. R, 332 : 
1937 All. L. R. 221 : 45 M. L. W. 355 : 1937 O. W. K 3l9 : 

39 P. L R. 245: 41 C. W, N. 677 : 65 C, L. J. 295 : 39 B. L. R. 
720: ^937-! M. L ). 719: 19^7 M. W. N. 615; 1937 A. U J. 

575 : 1937 P. W. N. 613. 

2. Poltonjce Eiuljee fif Sons. v. Lonavala Qiy MimicipaBfy, A. L R. 

1937 Bum. 417 ; 39 B. L. R. 835 : 171 1. C 660: L L R. 1937 

Bom. 782> 

3. Sscretnry ttf Stdie, v. G* T. Sttfin 9 Co* A. L R. 1930 Lah* 364 c 

120 L C 613 3 11 Lab, 375 1 31P. L. R. 76$, 
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H$U,* thtt the ioo^ weee duly accepted on behalf of the Coaugalttce. 
There k, no doubt, diet the plaintiA were adeed to remove the gooda In 
dlapute but thb offer wai not repeated in the preaent aalc. In fact 
when the plahitlffi aought to amend the plaint b? inctudlaf a 
dalm on the baali of S. 70. the application wee reaiited. In dieae 
obcumetanoea, k la acatcelf open to the Commktee to urge now that the 
plaintiffi can only ask for a return of the gooda under S. 70, and not 
for recovery of to price. The plaintiffi are not entkled to any intereat 
or coata aa they had the option of removing the gooda when uked for 
but did not ivad themaelvea ^ It. 

8 , logradient of die aectloo t~lt It neceaaary, no doubt, that the 
piaintlff ahmild prove drat that he ia doing tomething lawful when be It 
making the payment. That proviaion had been interpreted In varioua 
eiMe but here there ia no question about the lawhilnesa of the payment. 
Then he will have to diow that he did not intend to pay gratuitously. 
That is also clear here. He will have to ahow that what he did was 
done for the defendant and it clearly may be very difficult for him to 
ahow that in aome cues, eapeclatly in cases where his own interest is 
manifestly predominant. If he pays in his own interest he will not 
ordinarily be held to have made the payment for the defendant but 
whethet he did so ot not it seems a qucKion of fact in each case. Then 
dnaliy the plainciff wilt have to show that what he did, did actually 
confer a benefit upon the defendant and that the defendant enjoyed the 
benefit. It would seem to be a sufficient answer to the plaintiff** 
claim if the defendant declined the benefit which U was proposed to 
thruet upon him. He may be taken to be the best Judge of what ia beneficial 
to himself in ordinary cases and could not in such cates be said to have 
enjoyed a benefit which wu no benefit. On this ground or on the ground 
that in such cases the payment is not teally nude for the defendant may 
be retted the cates which decide that unleas the defendant ia willing to 
accept the benefit, the payment will be recoverable under that section * 
The net result of the folbwlng cases*** is that three things are neceasary 

i. Ram CKond Lotia St Sons, v. Municipal CommiOec, Lahore. A. L R. 

1933 Lah. 14 ; 145 1. C. 687. 

i. (Soiapathi Krtima Chantha Deo Ctaru, v. f’. Srinivasa Charfut 

A. 1. R. 1915 Mad. 95 : 25 M. L. J. 433 : 38 Mad. 235 ^ 20 L C. 

445 :14 M. L. T. 20 ; 1914 M. W. N. 99. 

3. log Naroffi Singh, v. Badri Das. 16 C. L. J. 156 i 13 I. C. 144. 

4. RmUwbati Chaad/mani, v. Nani Lol Singh, A.L R. 1914 CaU 

336rl9CL]. 72s21LC 207;18C.W. N. 778. 

5. Suchond Ghosot, v. Bolaram, 38 Cal 1 : 12 C. L. J. 566.- 6 L C. 

810! I4C W. N. 945. 

6. Nagmdm Nmh Roy, v. Jugal Kishow Roy, A. L R. 1925 Cal. 1097t 

44 C. L I. M * 29C. W. N. 1052 ; 90 I. C. 281. 
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to Older to brlnge cise under S. 70,Contfft($ Act: jSnt, the act must be 
bwfuUy done by a {>ettan for another ; aecondiy, thir thepmon doing 
the act must not be a volunteer; thirdly* chtc the pertoti on whoae behalf 
the act waa oatenalbly done envoys the benefit accruing therefrom. If all 
these elcmema o>exiic the peraon who does the act is enttcled to dalm 
contribution from the person on whose behalf he did the act in respect 
of the thfng so done* In this case the facts are that the plaintiff and hia 
brother* held a jama of BLs. 3 under the landlords. sold his 8 annas 
share to the defendants who could not get their names registered in the 
landlord’s sfienita as the tenancy was a non^tnnsferable occupancy 
holding. Subsequently the landlords sued the plaintiff and his brother* 
Ji for arrears of rent. J, did not appear but the landlord’s claim in the 
suit was settled between them and the plaintiff at Rt. 162 out of Which 
the plaintiff paid Rs. 61 and for the balance payable by the defendants 
there was a decree in terms of the iolehaavna. The amount nor having 
been paid* the decree was executed by the landlords and the holding 
in suit was sold. Ihe plaintiff thereupon deposited the necessary 
amount under O. 19, r. 89, Civil Procedure Code and saved the tenancy. 
Thereafter, he brought the present suit for contribution against the 
defendants claiming the amount due from the defendants to him out of 
the amount deposited in Court for setting aside the sale. It is found that 
the defendants arc still in possession of the property and are in enjoyment 
thereof which but for the payment of the plalntfff would have been sold 
by the rent decree. The plaintiff is endrled to claim coniribucion from 
the defendants under S 70* Contract Act It is true that the defendants 
were no parties to the solehnamu but the compromise was effected in 
order ro protect the property in which the defendants held a share. But 
it is said that the plaintiff might have paid his own share of the rent 
and the payment of the other half on behalf of the defendants was a 
gratuitous payment. This objection is met by S, 69. Contract Act. 
The plaintiff was a person interested in making the payment because if 
the payment had not been made his share in the holding would also have 
been sold. He made the payment and if he did it on behalf of 
the defendants he is entitled to be reimbursed. !t is pointed out that 
the decree against the defendant’s vendor. I, was an ex parte decree and he 
was nor bound to make the payment As said ahovei the payment was 
made to protect the property not of). but of the plaintiff and the 
defendants. He is, therefore, entitled to claim contribution, * 

9. Grounds on which a auk for contribution can li^: -Reliance 
was placed on S. 70 and the Court was invited to hold that a rule of law, 
differing from that found in the English cases has been there laid dowok 
By that section three conditions are required to establish a right dF 

L tGedaffiath Mteii, v. Noiaym Chandra Sa^, A* I. R. 1930 CkL 
944f 34a V. N.41; 126 L a 261. 
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tctfoft *t the eirft o/ ft pwian who doe$ ftnytMng for ftitother. The thing 
imitt be 4om! lawfully; it muse be done by « enerson not intending to 
act gratuicotislv » and the person for whom the act is done must en)oy the 
benefit of it There can be iUcle doubt that the statement of the law ts 
derived from the notes to Lompieiah* and perhaps indireaiv from the 
Romaniiw ( see Stokes’Introduction to Contract Act)* The learned 
ftuebors of Smith’s Leading eases, when enumerating the instances in 
which the request necessary to constitute a cause of action in the case 
of an executed consideration may be ttnpUed^glve at the second Instance 
where the defendant has adopted and enjoyed the benefit of the 
conslderatloa’’---t-awple/gh. ’ That Is the very scatemenr of law which, 
according to Bowen, L. J., U totJ wide- nevertheless It is the law which 
the <^rc has to apply and ought not to be deterred from doing so, 
becavise the rule is not in harmony with Bttghsh decisions (ice Hetscheirs 
observations—Bank uf England*.} or because the application of it may be 
difficult. Certainly there may be dilficulries in applying a rule stated in 
such wide terms as is cxprcsiixl in S* 70* According to the section it is 
not essential that the Act shall hav;: necessary in thr: sense that it 

has been done under drcumstancei of preislng emergency, or even that 
it shall have been an act necessary tj he done at some* time lor the 
preaervation of property. Ic may. therefore, be extendtsJ to cases Into 
which no question of salvage erttem* It U not limited to persom 
•tariding in particular rcluctons to ont* another, and except in the 
requirement that the Act shall l?e lawful, no condition is prescribed as 
to the circumstances under which It shall Ims done. In the present 
instance the relations of the parties are peculiar. Formctlv as it appear!? 
all the eleven villages irrigated by rhe tank were zemindari villages. 
Seven of them have been severed from the pernio Jari and become ordinary 
taiyaiwati villages As a consequence of the severance the duty to 
maintain the tank has, so far as concerns these latter villages, devolved 
on Government. The remedy which is open to tcnants-in-common 
who cannot agree about the emoyment of property is not available to 
persons situated as arc the parties In the present case. In relation to the 
tank their position may be compared to that of the owners of two houses 
supported by a party wall («e Story s Eq Juris ), in r»»pcct of which, if 
partition Is legally possible, it Is at any rate in fact, Impracticable. See 
the case of Wmon.^ Now taking the terms of section 70, the first thing 
is to see whether an act was done by the plaintiff for the defendants not 
intending to do ad gratuitously. Here are two questions of face involved. 
First, were the repairs executed tor the defendants ? In a case where 

1, Lompteigh, v. BToitituaic, (1616) Smith L C. lOth £d. 136.12th 

Ed. 159. 

2. Bonk of Engtaiid, v. V^ogfiano BrodieTS, (1891) App. Cas« 145. 

% Wmon. V Gray. U fL 14 Ch. 0.192, Belli Coasmeotelei (10B5). 
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the plaintitiT h«a himself no erest in the matter as in the case put In the 
Ulustrotlon of A saving B's property from fire, there can hardly he any 
doubt as to answer to be given to the question* 1 he case It that to which 
in the first Instance the rule of Roman law giving m right of action 
to the negaticfum gestm was applicable. The fact that the plaintiff 
had on interest in the matter may show that he was acting on his 
own account only. This case^ affords an illustration. But it 
is obvious that a person doing an act In which he is himself interetted 
may, at the same time* intend to act for another Section 69 and the 
cases on which it is founded, (sec the cmc of Muule* ) make it clear that 
a payment made by a party interested may be recovered and it 
would be inconsistent to hold that services done would not equally give 
a right of action. Having mentioned S 69* thU ought to be added that 
the pUintifF cannot rely directly upon it, because the interest of the 
plaintiff and the duty of defendants related to the doing of work and not 
to the payment of money. The question whether the act was done for 
the defendants is one which rniist be determined according to the 
citcvunscanccs of the case, for one of two person<» having a common interest 
in property may or may not "intend to act for the other in the 
execution of work upon the property. The fact that the latter was 
benehfed by the work does nor necessarily show that it was done for 
hifTK Ir is plain that the section ought not to be so read as to justify the 
officious interference of one man with the affairs or property of another, 
or to impose obligations in respect of services which rhe person sought to 
be charged did not wish to hive rcnderel, In the present case there 
can be no doubt that, the (.Jovernmcnc acted lawfully. The acr was 
iawtul whether done with a view of bcncfitini: nil the villages under the 
tank or tiue < awernment villages only, and w'heiLter or not done with 
the idtention i>f charging the vcmbuhirj, Muving ragard fo the; fact that 
the icinuifJuf.^ knew of the intention to execute the repairs and did not 
disapprove, and if the repairs were done for the temmduT^, tiiey were 
done lawfully for them. The final condition required by the section is 
that the person charged should have enjoyed the benefit of the act done* 
Seeing that the greater number of the vilbcrs irrigated by the tank are 
Tayiaiuiifi villages* ptimu fucie, it f<hould be supposed that the benefit 
derived bv the irmindcoj fVvim the repairs was less than that derived by 
Governmct\i. Regard must be had to the irrigation area of the villages 
owned by f »overr>ment and the zemindars, respectively. The fact that 
kist is paid by the lemindars has nothing to do wdth the matter. If the 
cultivated area belonging to the Government villages and watered by the 
tank is larger than that of the temmJai’s villages the Government has In 
the same proportion been the greater gainer by the preservation of the 

1. England, V. Mmsden, L R. 1 C. F« 529. 

2. Moide, V. Gdrrett» L* R. S £x« I32 on appeal* L* R. 7 Ex* 101. 
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tank. Tb« finding i» that the plaintiff did not intend to do the work 
gntultouelf, tmd there it certainly no evidence to the contrary. 
Therefore, the plaintiff wat endtled under S. lOto recover part of the coat 
incurred, cftimated with reference to the irrigable area of the viUagea 
owned by the plaintiff and defendanta, reepectively.’ 

From illuatratioo (b) to S. 70 it may be inietred that if A tavet the 
property of B from fitre, and the circumatancet ahow that A did not 
intend to act gratuitoutly, he la entitled to compenaadon from B. In 
the preaent inatance the property war not aaved from fire, but from a 
forfeiture or diaabiUty which would have Injurioualy affected Its value, 
and there is no principle upon which the one case can be distinguished 
from the other. The language of the aectlon ia clear and unambiguous 
and If the Legislature bad intended to follow this cate,* some qualtfying 
words would have been inserted, and illustration (b) would have been 
excluded. In short the section goes beyond the English law in creating 
an obligation to pay for services voluntarily rendered. In the case of 
Dtmodara, ' In which Government repaired a tank from which the 
defendant’^ ramindari lands as well as ryotwari villages held under 
Government were Irrigated ; the Secretary of State recovered from the 
defendants their shsre of the ctMt incurred. It was found that the 
defendants had benefited, that Government had not Intended to do 
the work gratuitously, and there was no request, either express or 
implied, on the part of the defendants to the Government to execute 
the lepalrs. The learned Judges who upheld the plaintiff’s claim in 
that case observed that according to the Ertglish authority, Leigh,* it 
would seem that the action must fall. In coming to similar decision 
in the present case the following reservation la fully ertdorsed which 
was expressed in the aforesaid case ;—“It Is plain that the section ought 
not to be so read as to justify the oiuclous interference of one man with 
the affairs or property of another, or to impose obligations in respect of 
services which the person sought to be charged did not wish to have 
rendered”.* 

Two plaintiffs join in the institution of a suit and the suit la 
conducted by one plaintiff alone and the entire expenses of the suit are 
borne in the first Instance by that plaintiff. Held.* that a suit for 
contribution by him against the other plaintiffs could succeed only upon 

1. Demtodur.! Mudoliat. v. Secrecary of Stdte /or India, (1894) 18 

Mad 1^8 : 4 M. L.). IDS- 

2. Leigh, V. Dickeson, (1884) 15 Q. B. D. 60. 

5. Jaro Kurrari, v. Basonia Kumar Roy, (1901) 32 Cal. 374. 

4. Umaiol Soghia, v. Ml Zohra, .A. I. R. 1916 Pat. 273 s 341. C. 54 
2P.L.W 437:1 P. L.J. 201. 
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one or other of three grooncb: fim. Aet Acre wee eo e gn e mwit 
betwecQ Ae two pkiiitift Aet Ae acpeneei Aeuid be bomi 
pr op o rt l onetdy, or teocrndtr. Aet Ae pletnrtf hee )oAed In eofitiBI 
eoumel or TeU end chat after the k>bit engegement of eouneel or vAfl* 
the one pleinttf hee peld Ae couned or vekil on behelf of both, 
Alrdiy. under Ae ptorieon* of S. 70, Contract Act, wh)A tafi down 
that when a person lawfully doee any thing for anoAet peraoo not 
Intending to do ao gratuitoutly and such ocher petaon enjoya Ae benefit 
Aereof, the latter la bound to make compenaation to the former* 

10. Dlatinctlon between contrlbutloa and rehnburaemenl 
The only Afierence between contribution and reimburaement la Aat to 
Ae former case one dhAargea hh at well u anoAet’a liability and 
in the latter caae he dIsAargea Ac liability which te wholly the oAer^a 
not voluntarily but under omdiclona whlA give him a legal right to 
recoup himself.' 

11. Limitation The agent hat rm duty apart from any special 
contract to spend his own moneys in the business cf hit agency. Hla 
expenditure, thetrfore, of moneys belongittg to himself in Ae busiocss 
of the agency would be recoverable under S. 70. There is nothing to 
prevent his making his claim for recoupment Immediately after he 
expended his own moneys. It seems dear Aat assuming Aat Art. 83 
applied, the plaintiff was damnified when Ae expenses were incurred, 
and the suits instituted more than three years from Aat date would be 
out of time. The Courts bebw were right in applying Art. 61 to Ala 
case. That relates to a suit for money payable to Ae plaintiff for money 
paid to the defendant. It was argued that Art. 61 waa confined to cates 
where the defendant was under a legal liability to make payment. There 
is no reason for limiting the scope of Art. 61. Cues falling unda S. 70 
of Ae Indian Contract Act are certainly covered by Ac language of 
Art. 61. In Ac case of Sentence,* an agent had paid out of his own 
money for sugar bought by Ae principal. It was held Aat the agent 
mteht sue the principal for Ae price os money paid to his use at his 
request.* 

It is difficult to see how Art. 61, Limitation Act, has any applicatlMi 
to Ae facts of Ae case. Under S. 70, Contract Act, Ae plaintifls would 
have no cause of action merely because of their having incurred expmaes 
A Ae repairs. It hu further to be made out that Ae benefit 

1. Joy Chond Seruegi, v. Dole GMnda Da$, A. L R. 1944 Cal. 27Z: 

48C. W.N,454 »79 C. U J. 59. 

2. Sentence, v. Hawley, 13 C. B. (N. S.) 455. 

3. Kondoswomy PiUat, v. Aswyamhdi, (1910) 34 Mad. 167 120 M. L. J. 

289 : 8 M. L T. 194 :1910 M. W- N. 316: 7 L C 399. 


F.—179. 
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df tbo«e rcpaln wu enjoyed by the defendsM*. Both the elements must 
be present in order to constitute a cause of action, that Is, the incurrfaig 
of oMt by the plaintifs and die enjoyment of die benefit by the 
defendants. Art. 61 applies to cates of money payable to the plaintiff 
fi»r money paid foi lefendant and time runt firom the date when the 
money la paid. But here It cannot be said that the payment made by 
the plafattiffs to the contractors was money paid for the defendants. 
Under S. 70, tf the case of the plaintiffs fell within it, what they would 
be entitled to, is compensation or the benefit enjoyed from the act 
done by the plaintiffs for the defendants. If. for instance, defendants 
never derived any benefit from the plaintiffs' act, the mere payment of 
money by the plaintiffs, to conttactors who executed the repairs would 
not endde them to any compensation under S. 70. The only Article 
that would be applicable to a case like this, if the plaintiffs were able to 
establish their richt, would be Art. 120, which is the residuary Article 
dealing with auita for which no period of limitation is provided elsewhere 
in Sch. 1. and the right to tue would accrue from the date of the doing of 
die repaira and the enjoyment of the benefit thereof by the defendants. 
On that view of the matter the suit would be in time* Irwat held 
further that regarding limitation. Art. 61 is clearly inapplicable. So far 
as the claim is made with rcierencc to S. 70, Contraa Act, it is an 
estcntial part of the cause of action under that section that the deferv 
dants shall have received a benefit from what the plaintiffs have done 
and apart from the fact, Art. 61 refers only to money paid for the 
defendants and there is no such payment alleged here. There is a further 
objection to the application of that Article that there was at the time 
of payment no question of any Immediate benefit being conferred on the 
defendants by it for it is not suggested that the benefit derivable by the 
defendants from the repairs to the tank could have arisen when the 
money waa paid. No doubt, there are cases In which Art. 61 may be 
applied to claims under S. 70 ^uch application will be legitimate in 
cases of the common type concerned with payments of revenue or decree 
amounts on the port of the defendants. The benefit to the defendants 
is then Immediate but It is quite othenvise when as here the benefit will 
only arise at a subsequent stage and the plaintiffs’ cause of action will 
not be complete until that subsequent stage is reached. In these 
circumstances no other Article having been suggested, Art. 120 of the 
Limitation Act must be applied.' 

71. A person who finds goods belonging to another and 
RetimntibiUtT cC An<>« takes them Into his custody, is subject to 
of goodi. same responsibility as a bailee. 

1. Banganw Thirumtldi Somi Naicker, v. R, G. On, A. I. R. 1919 
Mad. 1145 1 451. C. 786. 
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72* A person to whom money has been paid> or anythins 
delivered by mistake or under coercion, 
or thing <ieliT«rea7bf inust TCpay Or retum it• 
mistake or nodtf 
COC1C.OO. 

Idiuirattonf. 

(#) A tnd B jointly o-wc too ropees to C. A slonc piyi the amount lo C, ind B, not 
knowing this Cwt, pays loo rupees over again to C C it bouod lo repay the amooat to B. 

(^) A railway Oxapany reftwes to dtlivct up certain go( 3 ds to tba consignee 
OBoept upon the payment of an illegal charge for carriage. The Cimaignee pay* the sum 
charged in order to obtain the goods. He is entitled to tecover to much of the charge m 
ww Ukgaliy cxcesiiye. 

Synopsis. 

1- Scope. 4‘ Legal consequences of paymenc 

2. “Anything delivered by mistake of law, 

by mistake**, 5- Legal consequences of payment 

3* Legal consequences of payment under coercion. 

by mistake of fact. 6, Recovery of payment 

1. ^copc .—The defendant having no legal right to sell the plaintifTs 
interest in the landi and the plaintiff having paid the money in order to 
escape the injury which he would have sustained if his interest in the land 
had been sold, the plaintiff is entitled to recover the money paid by him as 
money had and received by the defendant to the use of the plaintiff. It 
Is not necessary to consider whether the course adopted by the defendant 
amounts to coercion within the meaning of S. IS of the Indian Contract 
Act. Section 11 of the Indian Contract Act has no application to this 
case. The section merely says that a person to whom money has been paid 
under coercion must repay it. The section in no way affects the principle 
of law that, where the defendant has received money which In justice 
and equity belongs to the plaintiff under circumstances which render a 
receipt of it a receipt by toe defendant to the use of the plaintiff, the 
plaintiff is entitled to recover. This was the view taken in this case’ 
which is endorsed in this case.” 

This section lays down that a person to whom money had been paid 
by mistake or under coercion must repay or return it. Obviously the 
•ectlOD implies that the money was not really due to the person to whom 
it was paid, and this is made clear by the illustrations. ^ 

In an insolvency proceeding the Official Assignee declared dividend 
in favour of a partner of a firm and that partner was admitted to the 
rank of creditors. On application of one of the creditors of the firm, 
the Court issued a garnishee order prohibiting the Official Assignee 

L Jugdto Narain SmgK, v. Raia Singh, IS CaL 656, 

2* NiXfityotuuitfni Reddi, v. Oiufu Reddt, (1901) 25 Mad> 548* 

3« MohiuUo Prosnd, v« Difgbipu Singhf A. L R. 1921 All* 84 1 
43 AIL 272119 A. L, I. 41; 60L C 881, 
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fton payint out the dividmd whkh he had dadated In fraour of the 
pBctnet* In acooidince wkh the otder the Offidel AMignee depoeited 
dM dividend irltb the Couit without any ohiectlon. Subeequently it 
wat dhoovered that the pattnec wu not entitled to the dtvtdeod as the 
debts a( the firm had not been first paid out The Official Assignee 
bfougbt a suit to recover die amount paid by him. Held, that the 
•Mtdshee order and the order for payment of the money to the crediior 
having been pas sed by a Court of competent iurlsdiction and not having 
been set aside on appeal or review, it is not open to the Official Assignee 
to duUenge their validity, even by a separate suit. In the leading 
case in Marriott* it was held that where money hu been paid by a 
pialottf to a defendant under the compulsion of legal process, which is 
aftetwatds discovered not to have been due, the plaintiff cannot recover 
it back in an action for money had and received. In Moore* it was held 
that the role that money paid under compulsion of legal process cannot 
be recoveted back applies although the process may never have 
tennloated in a final order or judgment, and although it may have been 
withdrawn at the date when proceedings ate taken for the recovery 
of the money. Moreover, money which haa been paid out to a creditor 
by way of dividend in insolvency proceedings is not recoverable in 
Isw, Refer to these esses •'* in support of the view taken. Section 72 

eatUiol apply to s case where a penon has been required by 
an order of a Court of competent jurisdiction to pay the money 
and the validity of the order has not been challenged. Moreover, the 
ascHoB rdecea to queations of fact and not to question of law. Even 
if It relates to both, questiont of law and fact, it hat no application here. 
In this case* it was held chat where creditors have been paid more than 
diey were entitled to by way of dividend the Official Assignee is entitled 
to recover the cawess payment on the ground of mlscake under S. 72, 
Contrast Act. This decision runt contrary to the decision in £a pane 
Hofptr,^ and the dedslon in Cluttuu.m 


1 . QSbial Atsignae, v. S. P. DayaUioy, A. I R. 1937 Rang 234 : 
171 I C 401. 

1. Manku, v. Hampton, (1797) 7 T. R. 969 ; 2 Esp. 546 ; 4 R. R. 439. 
3. Moore, v. Vestry of Fulham, (1?95) 1 Q. B. D. 399 : 64 L J. Q. B. 

226.14R.343:71L.T.862 : 43 W. R. 277 5 59 J.P. 596. 

4k Ex Porte Horper, In re Toff. (1882) 21 Ch. D. 537 ; 52 L. J. Ch. 
117 5 31 W. R, 152; 47 L. T. 421. 

5. Cho t rio r A. X. R. M. M. C« T. Firm, v. S, P. Ooyobhoy, A. 1. R. 

1936 Rat«. 151 1 161 L a 795 1 13 Rang. 703. 

6. few RMchondto Oontgi Waihor. 104 1. Q 378 : 29 Bom. L R. 

1167. 



On 16ch Scptembar 194} tlie pkiotiff &rni enteral into e oontrect with 
defendant Comptoy for the purchate of one w«gon of make itarch 
It the race of Rs 77 per cwt. f. o r. JtgadharL The maximura price then 
fixed by the Goveminent of India for the commodtey was Rt. 7d per cwt. 
The goods were loaded on railway wagons at ]agadhari on 27ta 
December i943 by the defendant Company In the railway receipt the 
defendant Company was the constpsae. On Ird January i944» the railway 
receipt was endorsed over to the plaintifi firm and the plalntifi paid the 
balance of the price ot the goods on that date. In the mean time^ on 
16th December 194^, a new order was passed by the Government of 
India making Rs- 48 the maximum price. This order was applicable to 
all contracts in which delivery was to be given on or aftea Ist January 
1944. The plaintifis seeks to recover the diflerence between the 
contract price of Rs. 77 per ewe. and the maximum price of Ins^ 48 per 
cwt. fixed by the order of the Government of India The claim is based 
on the following two grounds, vk., (1) The contract having become void 
by reason of the new Government order* the defendant Is bound to make 
compensation to the plaintiff or restore the advantage It has got unvlet 
the contract. Sections 56 and 65« Contract Act are relied upon for this 
branch of the argument. (2) The payment in excess having been made 
by mistake the defendant is bound to refund it. 8. 72. Contract Act. 
is invoked in support of this contention. Held,* that In the present 
case delivery to the railway Company cannot be deemed to be delivery 
to the buyer. The order passed under the Defence of India Act woukLi 
therefore, affect this contraa. Now did the contract become void on 
i6th December 1943, when the order was passed fixing the maximum 
price of the goods at Rs. 48 per cwt ? On that date it was made unlawful 
for any one to charge any price in excess of Rs 48 per cwt inasmuch 
as the order provided that anyone charging more was liable to be 
imprisoned. Thus the main terra of the contract had become uniawfuL 
The contract as entered into between the parties could not be performed 
without infringing the law. The contract, as it stood, could not be 
performed without infringing the law and it. therefore, became void 
on the date of the promulgation of the aforesaid order under the Defence 
of India Act. The next question U whether on this account the piaincifT 
would be encUled to recover the difference between the contract price 
and the' price fixed by the order by invoking the aid of S. 65. llie 
answer must be in the negative. S. 65 deals with two matters : (a) an 
agreement which k discovered to be void and (b) a contract which 
becomes void. The first matter is concerned with an agreement which 
never amounted to a contract because it was void ab mitio, the fact of ks 
bdng void being discovered at a later stage. The word used Is 
^tfreemeot^* and nm contract. The use of the word '^discovered** may 

!• JagfldiA Pmad Pmnalal, v. Fiediioe Btschsnge Corpgratum Ud, 

A.LiL1946CiL245i80aUMia 
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be ftreitedin the first part of the section in contradistinction to t&e 
word '‘becomes" in the second part The word "discover” connotes the 
pre^exliteiice of that which Is discovered. At present such a case is not 
to be considered. The second msecer deals with a contract (1 e. with an 
agfeement enforceable at law) which was good at its inception but which 
btcomei void at some later stage by reason of some supervening 
clfcumstance. At present such a case also is not to be considered* Now 
what S* 65 says is that if any body receives any advantage under 
such a contract he is bound to restore it or make compensation 
for It when the contract becomes void. The advantage must have 
been received under the contract. Now a contract is an agreement 
enforceable at law (see S. 2 (h), ContractAct), The advantage must* 
therefore, have been received under an agreement enforceable at law. 
If the advantage Is received after the agreement ceases to be enforceable 
at law, L e, ceases to be a contract, can it be said chat it is an advantage 
received under the contract ? It it not so* The section applies only 
if the advantage is received before the contract ceases to be a contract 
by becoming void* In this case it was received after and. therefore, 
the section docs not apply. This view finds support In this Bombay 
case.* The next point for consideration is that the sum claimed is 
recoverable under S. Contract Act, as having been paid under a 
mistake. S. 72 uses the word “mistake*' without any qualification. 
Now if the word "mistake" is given its ordinary meaning, vh., a 
miscakeofany kind—-an unqualified mistake—docs any conflict necessarily 
arise between that section and S. 21?. It is not so. S. 21 speaks not 
of a payment made under a mistake of law but of **a contract caused 
by a mistake of law'*. S. 72 docs not speak of a contract at all but 
merely of a payment made under a mistake. The section appears in 
Chap. V, which does not deal with contracts but '*with certain 
relations resembling chose created by contract*’. Under S. 72 a payment 
may be made by mistake without there being any contractual relationship 
at all between the parties. A may pay a sum to B under the mistaken 
belief that he is in law bound to maintain B, Here there is no contract 
between the parties voidable or otherwise. If the law» declares such 
a payment refundable, it does not In any way conflict with S.21 as 
no contract is involved. Again a rayntent may be made in the. course 
of a contract under a mistake of law without such payment being 
the "cause of the contract". In such a case also, the refund of that 
payment would not render S. 21 nugatory. That section deals 
onlt with miscakes of law which "cause a contcaa" or which 
give Urth to a contract* it has nothing to do with any other kind 
of mistake If, therefore, a payment made undet a mastake of law 

V. DodUw, KJtofiji ^ Co* A. L R. 1920 Bom, 192 : 

44BoiiL631^»bC46$« 
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b tiot the CMrlgto of u contract auch parment would be refundable 
under S* 71* This is how S. 72 can be construed, A certain amount of 
confusion has been caused by reason of the Importation of the English 
Common law rule regarding the recovery of payments made under a 
mistake* The English common law rule that a payment made under 
mistake of law is not recoverable can have no application here, where 
there is a statute governing the question. The dictum of I ort^t7’'ilUams J., 
in this case* cannot be followed as it is based on the assumption that the 
English Common law doctrine regarding this subject is applicable to 
India. The question remains whether in this case the plaintitf is entitled 
to recover the sum claimed, Can it be said that the difference between 
the contract price fixed by the Government ord^ r represents a payment 
made by the plaintiff by mistake ? It cannot; when the contract became 
void the plaintiff could have refused to pay anything at all and in that 
case he would have had to return the goods. If he paid the contractual 
sum In ignorance of the fact that the contract had become void that 
would be a payment by mistake. He could then recover the entire 
amount paid and rtturn the goods. Here the entire contractual price 
has been paid by mistake. The plaintiff cannot be permitted to 
split up the payment made in the way he seeks to do and to treat a 
part only of such paymtrnt as being a payment made by mistake 
refundable under S. 72. To do so would be to permit the piiuntiff 
to enforce a new contract on the defendant Company. Moreover. ?he 
( Tovernment order contains no such compelling clause, it merely 
prohibits the sale above a certain maximum price but it docs not compel 
anyone to sell at that price racreforc. rhe plaintiff cannot seek tiu* nld 
of S. 72. ("ontract Act, in the manner in wdiich it has sought to do. 

2. ''Anything delivered by mistake” Section 72 only means 
that the person to whom the goods are delivered by mistake must 
return them if he has them Where money Is paid or goods delivered 
to a man by mistake, It can be recovered so long as his stutui quo is 
maintained, I e., so long as he can be equitably regarded as still having 
the benefit of that which w'as paid or delivered to him. The doctrine 
involved in the case is the doctrine of equitable restitution and docs not 
depend on the conduct whether good or ill of anybody. • 

A sold some bales of cloth to B.B sold the bales to C and C to D. 
D found that there was shortage in the contents of the bales. He filed 
a suit for recovery of price of the shortage against C. In the mean time 
B had become insolvent, and C pleaded that he should not be called 
upon to pay as he had lost his remedy against B, due to B's bankruptcy. 

I. fCutherine Siiffies, v. Cott Mokcitich Martin, 39 C. W. N* 174. 

2« tC. M. F» h. Firm, v. Offcial Assignet of Madras, A, L R. 1923 
Mad, 17 : 16 M* L W. 75 : 43 M. L J. 142 ; 1922 M. W. N, 
498 : 70 I. C 751, 
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HtU,^ that D wtf entitled to re«»»er fcoia C and B'» in»olv«ict did not 
•fleet C't lUMIltye 

3. Lcgd e 0 n«equeiiec« of payment by miirnke fMtt—The 
money wm peld under • miiC0ke« and, thereforei the proTlsiona of 
•ectlon 72 apply. The Treaaury Oftcer would certainly not have paid 
the money unleas he had believed the requisition was duly signed and 
countersigned, and the signatures which he believed to be genuine 
are admitted to be false. He, therefore, paid the money under a mlitake 
of fact. It is immaceriat whether he believed the beater of the 
requisition to be the messenger sent by Mr. lohnson or by the appellant ; 
and, indeed, the circurtistince that the messenger was the servant of 
a respectable native banker would have calculated to disarm rather 
than excite tuapiclon. Looking to the course of business, there is no 
ground for the contemion that the Treasury Officer neglected any 
precaution he could reasonably have been expected to cake, nor that he 
was in any way guilty of carelessness. The Officer was imposed on by a 
gross fraud, and paid the money to the appellant, who was the innocent 
agent of the person who contrived the fraud. The appellant is, under 
the circumstances, bound to repay the moneys received by him, and he 
cannot deiend himself by the plea that he has paid the money to his 
principal>*<Tugman;* nor can the Court allow that the circumstances 
that the Principal was himself a servant of the respondent, and In the 
course of his employment obtained facilities for committing the fraud, 
relieves the appeliant from his liability. If the form of the requisition was 
purloined. It was taken with the consent of the respondent, and it is 
not shown that the Officers of the department in any w^ay facilitated 
the theft by the omission of any reasonable precautions.* 

It appe irs that the pUintifl was the obligor of a bond for Rs. 200 of 
which defendant No. I was the obligee. On the 1st April 1887, at the 
request of defendant No 1 she paid to defendant No. 2 the sum of 
Rs. 9, on the understanding that It was to be credited to her In the 
amount due from her on the bond. On the 20th June. 1878, the 
plalnclfl, upon his demand, paid to defendant No. 1, Rs. 299 in 
satisfaction of her debt to him. It now appears chat she has paid over 
and above what was actually due from her Rs. IS*?^ and it is this 
amount she seeks to recover. that the plaint u originally framed, 

no doubt, treated the plaintiff's claim as based upon a tjuasi contract. 

1. P. Ramt.thaad Co, v. T. R Sadasiva Mudaliar and Broi» A. 1. R* 

1925 Mad. 1255 : 48 Mad. 925 : 49 M. L. J. 228 i 22 M. L W. 

341 a 1925 M. W. N. 688 J 91 I. C. 151- 

2. Tugman^ v. HopUns, 4 M. G. 389 : 5 Scott. N. R. 464. 

3. SHtigan Chond, V. The GiHemment, Nofffi Western Pfoc4ncei« (1875) 

I All. 79. 

i Bodfimnlad, MuKoiMnad Jmi, (1880) 2 AIL 671. 



Aeoonfing Em^Wk pMcedcui, nin for the recorerr of imnmt pold 
bf lolNeke we feutidoi upon the fiedoa of aa taip&ed eodCMct ami 
promlM to pey. But the ptovMone of the CootcMt Act. Chaptw V. 
have f opetaeded thh fictioo of latpUed contract and ptombe. and the 
repayment of money by a pawn to vehom it has been paid by ndwW, 
ia by S. 72 declared to be a duty on die part of auch petaoo> the 
tcfuaal to petfinra which, when reqoeatedi li proper ground of an aedon 
for damagea. 

After ftdlowlDg thk caae’ it ia held that a auk for money by 
miatake la one of die nature cognizable in a Court of Small Cauaae.* 

The debtor of an Inaolvent under a private aadeiient paid money 
to an auction«purcha8a of the debt and aubaequently the Recdver In 
inaolvency recovwed the amount ova again ftom him and he 
thaeupon brought a ault agalnat the auctk«H>urc haaa to whom he had 
paid the money, by private aetdement. Held,* that the ault could be 
brought unda provlslona of S. 72 of the Contract Act- 

Money paid unda a miatake of fact on the part of both the patttee 
ia recovaable.* 

A broka waa authorized by plaindff to purchaae particulw 
property and a certain amount waa paid to the broka aa earneat 
money to be paid to the vendor, but the broka contracted wkb a 
didaent vendor in reapect of diffaent property and paid the eamew 
money alro to the vendor who received it in good faith. Held,! 
that on auit by the plaintifi, the defendant vendor waa bound to repay 
to plaintiff unda S. 72 of the Indian Contract Act. 

Plaintiff paid to defendant certain lum to dtocharge debt due unda 
a pro'note but by forgetfulneaa he mentioned a wrong date of the 
pro-note. Defendant appropriated the money u If due under a pro'note 
of a fictitious and wrongly mentioned date and then endoraed the pro- 
note to third person who then sued plaintiff on the note Plaintiff then 
brought action against defendant for the money. HeU,* diat the 
plaintiff could recova even before a suit against him by the endorsee 
was decreed. 

1. Noth Ptasai, v. Baifnath, 3 AIL 66. 

2. Chomm, v. Hardot, (1883) 3 A. W. N. (1883), 128. 

3. Bedktshen Das Dhonpot Roi, v. Devi Satan, A. L R. 1922 Lah. 

103 ; 4 L L. J. 164 : 62 L C. 929. 

4. Etfanuddin, v. Bharat Chandra Sarkar, A. L R. 1922 CaL l(2y. 

5. Norumal Wataemal, v. Yud/atly Noardln, A. 1. R. 1925 Sind 93 1 

78 L C 794:18 S. L. R. 65. 

6. Ramoauumi Naieker, v. Narayanasivami Nakker, A. L R. 1925 

Mad. 762 :1925 M - W. N. 41; 90 L a 906. 

R-180. 
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Acoocdtogto fCcBy* money peld under » mtateke ai het nMog 
b ec w ce n the perton peytng and the payee can be recovered, but money 
peid under a mlatake of aome fact with whkh the payee had nothinf 
to do , cannot be recovered. WiUianu, In the cate of Toivnsend* 
add; *^tmay be diet If he had aware of all the facta of which he 
afterwirda became aware he would not have paid the money, but you 
cannot recover badk money becauae you have twid It In ignorance of 
aome fact whkh, had you known it, would have influenced you not to 
pay it; that fact being one with whkh the payee haa nothing to do."* 
Money waa paid under mistake or Ignorance of fact. Held,* that the 
rule la that the peraon to whom it has been paid must repay it In this 
case, however* the plaintiflFa have, by their conduct, made it ImposslUe 
to restore the parties to their original position ; and this fact afbrda a 
good defence to the suit. The materia! facta are these. On December. 22, 
1921, the defendant Bank presented to the plaintl^ a hmdi for payment. 
The plalntifla paid the amount without reading the hunM ; had they 
read it they would have found that it waa not drawn upon them and that 
they were, therefore, not liable to pay. They discovered their mistake In 
November 1922 and it was not until August 9, 1924. that they gave 
notice of the mistake to the defendant Bank and called upon It to repay 
the money. The plaintlifii took about eleven months to discover their 
mistake. The hundi, after it was paid, was retained by the plaintiffs, and 
it is difliciilt to understand how, but for their own carelessness, the 
mistake remained so long undetected. Then, after the mistake was 
discovered, they remained inactive for a period of about twenty months. 
This long snd unaccountable delay has made it Impossible for the 
partlra to be restored to their original position. By their own 
negligence or. as they prefer to i)at it, by a mistake of fact the plalntift 
accepted the position of drawers of the hundi. These facta are sufficient 
to cast upon them the duty of giving notice of their mtotake to the 
defendant Bank within a reasonable time- Moreover, the plalntifft were 
bound to give the defendant Bank information of their own mistake in 
accepting the position of dtaweis of the Kundi within a reasonable time. 
Their failure to do so has dlseniitled them from recovering the money 
in this suit.* 

1. Kelly. V. Sotari. 11842> 9 M. W. 54 ; 11 L.). Ex. lO : 6 Jur 

107. 

2. Tlawijend, v. Crowdy (lS4<>-50) 8 C. B. (N. S.) 477 : 29 L. J. C. P. 

300 : 7 Jut. (N S.)7! ; 2LT. 537. 

3. China fir Sowlhem Bank. Led, v, Te Thoe Seng, A. I. R. 1926 Rang. 

14: 3 Rang. 477 : 921 C. 233. 

4. Roghimath RithkaTan, v. The Imperial Bonk of India, Ltd. A. I. R. 

1926 Bom. 66 : 27 B. I. R. 1229 ; 91 I. C. 342: 50 Bom. 49, 
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It Cionot be disputed tbit mlttske is s good ground for 
relief incases ofstleinier mnn, and if mistake is proved relief can be 
given to the case of a sale held through the Intervention of the Court. 
There are instances out of which one Privy Coundl case* may be ctod 
where sale has been set aside on the ground of mistake.* 

A payment made under a mlamke of face common to both parries 
can be recovered as money had and received to the use of the peiaon 
making payment*^ 

The question of law involved is whether the purchaser of immoveable 
property to an auction held by the Court in execution of a money 
decree is entitled to maintain a suit for the recovery of the price paid 
by him if he is deprived of the property subsequent to the confirmation 
of the sale in his favour on the ground that the {udgment-debtors 
had no saleable interest in it. Hdd,^ that in every case where the 
Property of third person* in which the iudgment^ebtor had no saleable 
interest* has been sold at the instance of the decree-holder both the 
partieS) i. c* the auction«purchater and the decree^holder must at 
least be decmcvl to be labouring under a mistake on an eascntlal fact* 
and, therefore, the suit would lie to rec^v/cr thv: purchase price on 
the auaion-purchaser being deprived of the proi^erty by the rightful 
owner as for recovery of money had and received on total failure of 
consideration. The right to maiiitain such action has been "given to 
the purchaser on equitable groundi* ; he must* therefore, bring bis 
Case within the rules of equity and his right to recover would be 
subject to any equitable defence that the dcctee^holder might be 
able to advance on the ground ot latches* knowledge of true state 
of affairs, fraud, etc , on the part of the purchaser. From the 
foregoing it would appear that the object of the legiaiature in enacting 
R. 93, O. 21, Civil Procedure Code, was not to deprive the auedon 
purchaaer of any rights that he otherwise had but was merely to 
provide him with an unconditional which could be enforced 

•ummariiy, of getting back the purchase money, if the sale is set 
aside under R. 92» in other cases, his right to have recourse to the 
ordinary remedy of insdcutlng a suit for refund and to bring his case 

1. Thukur Berhma, v. Jiban Rum 41 I- A. 38 : 21 L C. 936 : 

41 Cal. 590 (P. C.) 

1. Hofei Uiif All, V, Ndfinui^neisa Bibi, Tfi 1. C. 634 i A. L R. 
1928 CaL 865. 

Tom Bot¥y BoffM v. A/fkan Pfoducis, Ud, A* I. R. 1928 P • C, 
261: 29 M. U W. 72 : 110 I C 299. 

4. tAAafaumd,v.UUkkRam, A. L R. 1932 Uh. 4011 138 1. C. 

47: 33 P. L R. 649: 13 Lab. 618 (F. B.) 
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within «h« smbit at the riiUl of equity wm not intended to be ejected. 
Henee tbe of the eaecio»9urcheier to recover the purcheie price 
under euch dteunuteocee le Inherent end veeti in him by the very 
netufO ofthlnpi end le note creeture oflegliUtkm. 

The defrndent wee In poiee wl ao of the dhputed lend et die time 
of the nodficedon heued by the Oovemmenc for ecquirlng thet lend 
imderthe Lend AcquMtloo Act end die Government cueceeded In 
raoovering p oeeei el o n of the lend end in getting rid of whetever 
ciehn the defendant had to the land by meane of these proMedingi 
end by meant of the payment. It cannot be tald thet there wee no 
eocelderatlon for the payment and Government it not, therefore, 
entitled to delm back the compentetion paid to the defendant on 
the itouod of total fiiliire of coneideretlon. Moreover, an action 
for money had end received doee not lie if the contideration faiU 
otdy fai part. Money paid by Government to the claimant under die 
Older of the Court In tend acquisition proceedings cannot be recovered 
on the ground that the propeity acquired bebnged to Government 
and that proceedings for land acquisition were started by Government 
thtoudi miicake in ignorance of its own title. It is laid down in diis 
leading case* that where money hat been paid by the plaintiff to the 
defendant under the compulsion of legal process, whidi it afterwards 
discovered not to have been due, the plaintiff cannot tccover it back 
in an action for money had and received. This cue* is an authority 
in which that prindjde ww applied in India. As wu pointed by Lord 
Halsbury in the case of Moore* the principle of law is not that money 
paid under a ludgment, but chat money paid under the prenure of 
Uitl ptoecM cannot be recovered. In this case also the money wu 
paid under the preuure of legal proceu and that this action for 
money had and received does not really lie. Moreover, where plaintiff 
Is clalmiog repayment of money paid under a mistake on the ground 
that the land purchased by him for which he paid money belonged 
to him, die burden is on him to prove his cue, and in order to 
discharge that burden he must prove that the defendant had not 
got tide either by grant or by adverse poucasion.* 

In the present cue, the poeition wu chat the plaindff got symbolical 
pooseuion or ineffective possession on 9th June 192Z, a suit at diat 

1. Mutiol, V. Hampm, f1797) 2 Sm. L. C 36A 

2. KlthmSahpi.v.Bak)iUiMirSkifli. 20 AIL 237 : (1898) A. W. N. 

24w 

3. Moevs, V. Veiny ef Fulham, (1895) 1 Q.E 399.- 64L.). 

226 > 14 R. 343 : 71 L. T. 862 : 43 W. E 277. 

4. SfCMOfy tf SMs, V. Tatyosoheb YuhinantMo Hekar, A. L R. 

1931 Bom. 386 ; 34 B. L. E 791:140 La 171: $6 Bom. SOI. 
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rime haviac been Muted to set aside the mte k was in October oi the 
foUowing year that the pajrmena were made to the Zomindar, that ia 
to uy. he made the payments with his eyes open seeing that the sale 
had been challenged by the pcunidai. In these eircurattanccs tf a question 
ariscawhether these |»yments are made under a mistake of fact, there is 
nothinc convincing that it can be treated in that way. There is nothing 
convincing also that* as a matter of common law* the rents which were 
ptid by the auction>purchaaer to die temindar can be treated as money 
paid without consideration.* 

A cargo of lemons was insured under a marine insurance policy 
■gainst the usual sea perils. The steamship having struck a submerged 
object* one of the holds was damaged, but the lemons being stowed in 
anodiet hold, were undamaged. The ship underwent repairs and due 
to the delay thus caused the lemons being perishable had to be sold 
forthwith at a loss. The patties concerned being unaware of the true 
facts the Insurance Company made payment under the policy. 
On discovery of the true hicts a refund was claimed by the Company, 
Held,* that the facts which were misconceived were those which were 
essential to liability and were of such a nature that any agreement 
concluded under such mistake was void in law, so that any payment 
made under auch mistake was recoverable. In the case of KeUy* where 
money was paid under a mistake of fact, Baron Parke concludes his 
well-known statement of the law with these words : "If it (the money) 
is paid under the impression of the truth of a fact which is untrue, 
it may generally speaking, be recovered beck, however, careless the party 
paying may have been in omitting to use due diligence to inquire Into 
the fact. In auch a case the receiver was not entitled to it, nor Intended 
to htve it." The "fa«" which Baron Parke it referring to is one “which 
would entitle the other to the money" if true. The reference to 
intention Is crudai. 

From authorities it will be teen that the rule governing the recovery 
of money i»id under a mistake of fact teems to be this : that the person 
paying under a mistake of tet, however* ignorant he may be and, 
however, forgetful he may ha\ been* ia entitled to recover such money 
unless he has at any time waiv. his claim or hu been estopped by reason 
of conduct, by which the payee has altered hit potkion by parting with 
the money. But, it baa been laid down, the mistaken paymem must be 

1. Abdul Hamid Sordar. v* Bfjsy dumd Mahalap, A. I. R. 1932 

CaL 108 t 54 C L. J. 302 1 36 C. W. N. 238 1 1)6 L C 472. 

2. Nommeh Union Fhre Inntnmee Sodetj, Ud, v. Wm. H. Price, Ltd, 

A. L R. 1934 P. C. 171: 40 M. L. W. 212 21934 A. L.). 609; 
4 A. W. R. 6261151 L C. S46* 

X Kelly. V. SdM, 9 M. & W. 54 1 6)ut. 107 1 11 U )! Em la 
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of tadh ■ oature that if auch payment to not rectified a liaUity wiU be 
created agaioat the peraoa pay{nl^ Thto requirement to preaent here aa 
any A^taitotrator-Oeneral who parta with money betonglog to an eatate 
of which he haa charge, to obvloualy accountable for the loaa ihua 
H a e a ln ed»’ 

The lower appellate Court found that the pUintifiT waa entitled to 
die return of the money becauac the breach of the contract under whi^ 
the money waa claimed wai due to the default on the part of the 
defendanu; but agreeing with the trial Court it h^ that the auk waa 
batted by Umitaclon and hence the suit waa dbmtoacd. On the merits 
die lower appellate Court’s finding was that there was really no contract 
entered into between the patties aa each one had a different idea as to 
the nature of the contract that he was entering into with the other 
and that the contract was the result of a mistake. This would mean 
there war no contract at all between the parties. If so, how the 
question of default to material. Held.* that the plaintiff will be entitled 
to get a refund of the amount which he has paid if the claim to not 
batted by limitation. 

It waa contended that S. 72, Contract Act, made no distinction 
between mistakes of fact and thote of law and alleged that the money 
paid ertoncousW waa tefundahlc whether it waa paid under one kind of 
mistake or the other. It must be admitted that the words of thto 
acetkm arc very general and capable of bearing the interpretation which 
waa attempted to be put upon them ; hut in view of S. 21. Contract Act, 
whidi ptovidea that a contract to not voidable becauac it was caused by 
a mistake at to any law in force in Brittob India, it haa been decided In 
thecc cases*'* that the mistake, to entitle a party to get the relief, must be 
one of fact and not of law. It may he amuod that since the term‘coercion’ 
uaed in S. 72. Contract Act, has been held by the Privy Council* 
to hsve been used in the ordinary aense and the definldon of 8. IS, held 

1, Lloyds Bonk Lid. v. Adnuntotroiof CiencTdl cf Burma, A, 1. R. 1934 

Rang, fifi: 12 Rang. 25 : ISl I. C t0l8. 

2. P. C. Mut/iu Ckettlar, v. R. M. Venkotochoiam Ckeny, A. 1. R. 

1935 Mad, 287 : 1935 M. W. N. 237 : 41 M. L W. 476 j 

159 1. C. 486. 

3. A. M. Apfuw CkettMT, v. S. L Ry. Co, Ltd. A. I, R. 1929 Mad. 

177 :114 1. e. 358 : 56 M. L .}. 269. 

4. SedutoMti AvergoL v. Stenury of Suie, A* L R. 1929 Mad. 179 : 

114 L a 829 t 52Mad. 12: 55 M. L ]. 7m 

5. WoV 9 Sons, v. DoMa Khlo^HTCo, A. L R. 1929Bom. 192 : 

58 L C. 465 1 44 Bom. 631: 21 Bom. L. R. 986. 

6. Konkoya LoL V. NoRomI Bonk of India Ltd, 40 Cal. 596; 18 L C 

949!40LA,56.17CUJ,478il7a W.N.541 CP.C.J 
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HOC to conoid the meuring of that word in thh aectkm. die void 
‘inlMike' might timUarly be construed in the ordinery seme end should 
not be cootroUed by S. Zl of the Act. (t is unnecetsnr? to consider 
this question in this case es there is no doubt that the ^yments were 
msde by the pltintid to die defendant Board under the mistaken notkm 
that the properties bi regard to which those were made were situated 
within the local jurisdiction of the Board and not beyond it. Whether 
ihephintiffit entitled to recover them on the ground of fcilure of 
oon^eration ot on the basis of an express or at least in implied requeK 
of the defendant, there can be no doubt that they were made under 
e misMke of fact and the plaintiff it entitled to recover them aa money 
had and received by the defendant for the plaintiff’s uae. The 
observations in this case' are helpful and may be cited thus t “It followa 
that in the absence of such proof, the payment made to the appellant 
in respect of his 1000 shares was, on the interpretation of the facts most 
unfavourable to himself, a payment made under a mistake of fact 
common to himself and the Company, vis., that he was a 
share-holder for l(X) shares, when in truth he was not, and 
money so paid can be recovered as money had and received to the use of 
the Company and this was the form of the action”. The lower Court’s 
nuneestion that even If the mistake under which the money was paid 
to the Board was one of fact, it was “not one that arise out of any 
contracrual relation” and the money could not, therefore, be refunded was 
not justified ft is quite possible to conceive of cases where a payment may 
have been made by a party under a mistake of fact although there may 
have been no contractual relation between him and the peraon to whom 
the money oaid. The Allahabad case* may be cited as one of the instances 
in which money paid by mistake was held to be recoverable although 
there was no contractual relation between the parties to that suit. Now, 
money paid under a mistake of fact would only be recoverable when it la 
found that it was not paid by the plaintiff with the intention of making 
a gift or with an idea that theparty receiving the money may have the benefit 
of the same whether the reason which led to the payment was correct or 
otherwise Since the remedy under the section is of equitable nature, Itmay 
alto not be recoverable if the person who paid the money it found to be 
estopped from recovering it or even when the receiver's rights in relation 
to third parries have been prejudiced. Put where the petition Is not 
altered or the plaintiff has not been guilty of any latches, he would 
be entitled to recovet the money paid by him under a mistake of fact even 
tf he had been careless ot negligent and failed to exercise due diligence 

. Tom Boevry Barrett, v. Aricon ProdiKts Ltd, A. L R. 1928 P. C. 

261 ; no I. C. 299» 29 M. L. W. 72, 

2- Anntdh Kumar, V. Lodimichdfti. A. 1, R. 1928 All. 5001115 L C. 
114:50 AIL 819: 26 A. L J. 755. 
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to enquire Into the facte or to remember them. If the money were 
paid under compobion ol Issil proeen k might here been * difieeent 
matter, but when k wu paid under the mietaken notion of fact diat d» 
defendant was entitled to receive this money from the plaintiff, there 
is no reason why he ahould not be entitled to recover it after the mistake 
was discovered. The following statement of law In the case (ff MoshaD' 
is eorteet in so far ask goes:—“If a person pays money, which he Is 
not bound to pay, under the compubion of ,ent and pressing neceaaky 
or of sebure, actual or threatened, of hi ^ooda he can recover k as 
money had and received’*. But thb does not mean that the money not 
paid under compulsion of urgent and pressing necessity to not recoverable. 
A payment made under a ratotake as provided in S. 72. Contract 
Act, to a case in point. If money to paid under a mistake of fact, k 
cannot be said to have been voluntary in the sense in which that term 
was used In law in connexion with payments although there may have 
been no actual compubion of urgent or pressing necessky. To be 
voluntary it mutt have been made by a person of one's own free will; 
but if it is made under a mbrake of fact, how can it be said to have been 
to 7 There is no scope here for the application of decisiona in cases such 
as these two cates*** where no question in regard to a mistake of hict 
was raised or considered. If money to paid voluntarily under a mistake 
of fact, such as the parties were under toi this case, viz., in regard to the 
terrkorial limits of the Panchayat Board’s iurlsdlction, it to recoverable 
under S. 72. Contract Act. That a mistake like this was purely a 
mistake of fact cannot be doubted. It was so held in this case.* It must, 
therefore, be held that a payment under a mistake of fact cannot be 
regarded at a voluntary payment. The decision in Mcnilol* does not 
decide that a voluntary payment, even if made by mistake, cannot be 
recovered from the party receiving it. The trial Court refused the 
reliefs prayed for by the pblntid on certain grounds .'—These were firstly 
that the plaintifi was the President of the Board at the time when he 
made these payments and he did not care to read the notification limiting 
the jurlidictlon of the Board to certain areas carefully, and aecondly that 

1. MoskeU, V. Hotner, (1915) 3 K. B. 106 t 84 L. J. K. B. 1752 : 

113 L. T. 126: 31 T. L. R. 332 i 79 J. P. 406 : 59 S. J. 429. 

2. Mimidpai (Iloundl, Tuticom, v. RaUi Brothtn. A. I. R. 1934 Mad. 

420 1 150 I. C. 890 : 67 M. L.). 566. 

3. Chaimm, Munidpai Council, Rajomundry, v. SuUm Rod, A. L R. 

1937 Mad. 559. J691. C. 330: (1937) 1 M. L. J. 496, 

4. Mtadowi. V, Grand Junction Water Works Co, (1905) 21 T. L R. 

538: 69 J. P. 25513 L. G. R. 910. 

5. Moniloi LoUuhhdi, v. CKondulal Tribhovandoi, A. L R. 1930 Bom* 

430 > 1251. C 907 t 32 Bom. L. R, 424w 
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ilie «odd(tbnM«nll^^ tn thl* Rangoon cm*’ wfaldit WM co ^ ciidc 
diac the mlkakMi iMtyinent mutt be of Mich a namte that nieh gainiumi 
were not rectified, liabtiliy would be created afeloK die gatMcpI 
peyii^ waa oot complied with. Both there groondi ate taKOmaet and 
do not dfaenttde the idahittfl firom recoretlng the money. Aa to die fitM 
one, the plaintifi** Ignorance and even fergetfolneH would not by 
themselvee dltentitle him from cUimlt^ a refund unltM die plabidft can 
be held to have been estopped or guUcy of laches. This is borne out by 
the view expteeeed in Uoydi Bonlc lid’s com* in the following words ir- 
*The rule governing the recovery money paid under a mistake of tact 
seems to be diis. That the person paying under a mistake of fscct however, 
ignorant he may be and, however, forgetful he may have been, fi 
entitled to recover such money unless he has at any time waived hit claiin 
or has been estopped by reason oi conduct by which die payee haa 
altered the position by parting with the money”. The case of Rughunolh 
RiiMiardn* was relied in support of this contenticm that since the plaintiff 
was negligent in ascertaining the truth. S. 72, Contract Act, would be of 
no help to him. A reference to the dedsion would, however, show that 
it does not support the proposition for which it has been relied on. k 
was found In that case that the persons who had paid a himdi on 
presentation were not entitled to recover the money, although thgr were 
not the drawees and had psid It under a mistake of fact The learned Chief 
Justice observed thus‘ It would seem contrary to prindplet of common 
law that In cases of negotiable instruments mistakes of thb kind should 
not be notified within a reasonable time. The fact that the party assumed 
the liability which was not cast upon by the document which was 
presented to him for payment must be taken as a ground for holding that 
he was bound to notify the mistake within a reasonable time to the 
holder of the document”. The learned Chief Justice was dealing with a 
negotiable instrument in that case, and (t would be wrong to extend tCS 
application to cases where considerations special to that type of cases are 
not to be taken into account. He held that in the circumstances of that 
case a duty was can upon the plaintiffs to inform the Bank within a 
reasonable time that they have accepted the position under a mistake of 
fact. The real reason for disallowing the claim was brought out by ffie 
other learned Judge when he observed: "In this case, however, the 
plaintlft have by their conduct made it impossible to resmre the parties 
to their original position and this fact in my opinion affords a good 
defence to this suit”. This ghret the teal clue to die reason why the 
plaintiffs were held disentitled to recover the money paid by them under 

1. Uoyds Bank Ltd, v. Adminuttaur-Gmefd 0 / Bumui, A. L R. 

1934 Rang. 66:151 1 C 1018: 12 Rang. 25. 

2, RswiiMiuith RttKiuMn, v. bapetiol Bank i^bidia Ltd, A L R. 1926 
66 1 911, a 34 a 1 50 Bom. 49 : 27 Bom. L R. 1229. 





They wm heM to have Imm acopped on account of 
tbdr lilcoce, end Moppdt wen if it If by conduct, if. at observed abcadf, 
« iood defence to a iuk of this kind. The mat fact, chaefore, that the 
pNiniMr was himsetf the Praident of the Boird during the period when 
he pM this atnounc and was ignofant of the limits of its jutlsdlctlon 
could not, without any thing elit, Justify the Court in disaliowlcig hti 
diioir As for the second ground, reliance was placed on an observation 
in Uoydf ILtd,* at p. 59 of 12 Rang, which reads as follows; *'Buc 
is ha been laid down chat the miscaken payment muse be of such a 
nature that if such payment is not rectified a liability will be created 
agilnit the person paying This requirement is praenc here a any 
Admlntstiator^enasl who para with money belonging to an atate 
of which he has charge is obviously accountable for the loss thus 
fUiCained’*. It would not be asy to assent to the proposition If the 
latned Judge was proposing to Uy down a general rule applicable to 
alt asa of payments under mistaka of fact. If the tamed Judge 
was, on the otha hand, giving an additional ground which was taken 
by him Into consideration in granting the equitable relief, the observation 
would be innocuoiiS but perhaps unnecessary. One cannot expect 
to find a drcumstance like this in every case. In a large number of 
cases moneys paid by persons under mistakes of fact will be found to have 
belonged to themselves only and no further liability found to have 
been created if the money is not refunded to them ; while In other cases 
although a liability may be found to come into existence if the money 
pSid by a person is not rcfutjded to him, yet It may not be possible to 
pass a decree In bis favenu ; the Court is thus constrained to hold that a 
condition such as stated by (he learned Judge in Uyods Bank Ltd’s 
ctse^ cannot be held to be a sine non for ordering a refund of 
money paid under a mistake of fact. There is nothing else which 
would point to the conclusion that the plaintiff had cither waived his 
light to claim or was estopped from claiming this amount.* 

One G falsely representing himself to be M the owner of a bouse 
and land, induced the appellants to lend to him Rs. 2000 on a 
mortgage of the property. The real owner bad no knowledge of the 
fraud. As 0 had no interest In the property, the mortgage deed, 
of course, conferred no title. Again falsely representing himself to be 
M, O Induced the respondent to advance Rs. 3500 on a second 
mortgage of the property* Out of the Rs 3500 which the respondent 
agreed to advance she was to pay to the appellant Rs 20C0 in discharge 


1. Llayds Bank Led, v, Admincseruior*Ge»ieTdi »/BunTUi, A* I R* 1934 

Rang. € 6 ; 1511 C 1016: 12 Rang. 25. 

2. Pentakom Audbioraytraa Nufdu, v. Penchayat Board of Mangapaka^ 

A* 1. R. 1940 Mad. 660 s 51 M. L W. 437; 19404 M L J. 
5«2i 1940M.W,R 423. 
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of tbe fine moetKage. The aon of M wn e pettr co d>e wePod 
tranMctloo, but sgiiQ hi* father hai no knowledge of whit wai 
happenfa«< Bdiieirlng that 0 waa M and that the appsUantt vntt 
Sat mPrtgaiae of the propertf, the respondent paid to them idae 
Rt 2000. When the fraud was dUscovered the respondent iostltotcd 
the suit to recover from the appellants the Rs. 2000 as a paTmenc 
made In mistake of the fac». The lower Court held that the respondetft 
had paid the Rs. 2000 to the appellants under a mistaken belidf that 
the mortgage executed in her favour had been executed bf the true 
owner and it was that misuke which had induced the paymenn 
Consequently the tower Court granted the respondent a decree for the 
return of the payment of Rs. 2000. The appeal is from his decision. HeU,* 
that Section 72, Contract Act states: ‘'A person to whom money 
has been paid, or anything delivered, by mistake or under coercion, 
must repay or return It.” There is no amblgjlty. Ifmaniy is paid to 
a person by mistake he is bound to repay it. That the Rs. 2003 was 
paid by the respondent to the appellants in the mistaken belief that 
they were prior mortgagees is not open to question and if the words 
used in S. 72 are to be given their ordinary meaning the decree 
roust stand. For the appellants, it is, however, contended that the case 
falls within the principle laid down In the case of AiJten* and that 
under the English common law a payment made by mistake cannot 
be recovered unless there is some privity between the payer and the 
payee. Consequently, it is said that the section should be read subject 
to the qiialificattons imposed by the common law. It would be 
desirable to quote the judgment of Parke, B, in tbe case of K^clly* 
as it appears that S. 72, Contract Act, embodies the principle there 
stated, principle which was approved of by the House of Lords in 
this case.'* Parke, B. said: “I think that where money is paid to another 
under the Influence of a mbtakc. that is, upon the supposition that 
a tpeclflc fact is true, which would entitle the other to the money, but 
which fact is untrue, and the money would not have been paid if 
it had been known to the payer that the fact was untrue, an action 
will lie to recover it back, and it Is against conscience to retain It; 

1. Sou'dra Bai, v. Su»a*«od>i Ammal, A. I- R. 1942 Mad. 590 ; 

1947-1 M. L J. 441 : 55 M L. W. 213 : 1942 M. W. R 335 ; 

I. L. R 1942 Mad. 669 : 204 I. C. 169, 

2. Aiken. V. Short, (1856) 1 H&.N 210: 25 L. ]. Ex. 321; 

108 R.R 526: 156 E. R. 1180. 

3. KeUy, v. Solon, (1841) 9 M. &. W. 54 : 11 L J. Ex 10 i 6 Jut. 

107 : 60 R. R 666 :152 E. R. 24. 

4. R-E Jones Sf Co. Ltd, v. WatMg Sf CiUow Ltd, (1926) 1926 

A. C 670;95 L ). K. B. 913 ; 135 L,.T. 548.32 Ccm. Csa 

8 : 70S, J.756 : 42T. L. R. 644. 
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diouili« 4«sftnd mty be necemey In cboee ee«M to whidb die petty 
necivliig auy heve been Ignoreot o( tbe mJiteke. The poeldoatbet 
■ penooeo peyfof b precluded from recovering by latches, to not 
pvafllng htmself of the means ol knowledge In hb power, seems, from 
die cases dted, to have been founded on the dictum of Bayley). to 
the case of Mtfnei’ and wbh all tmpect to chat authority, we do not 
think It can be sustained In point of law. If, Indeed, the money 
b totendonalty paid, without reference to the truth or fabehood of 
the fact, the plaintiff meaning to waive all Inquiry into it. and that 
the person recelvlai shall have the money at all events, whether the 
filet be true or false, the liter is cwMinly entitled to retain it; but 
tf it b paid under the Impression of the truth of a fact which It 
unmie, It may, generally apeaking, be recovered back, however, careless 
the party paying miy hive been, in omlctint to use due diligence to 
Inquire into the fact In such a case the receiver was not entitled 
to it, nor intended to hiveU." In hb speech In R E-Jonei &. Co. 
Zjid,* Lord Shaw quoted in full die judgment of Parke. B and it was 
accepted as governing the case. There a gross fraud had been perpetrated, 
aa to thb case. The facts in Aiken’s caie* have nothing in common 
with the facts here In 1816 one Edwin Carter made a Will by which 
he gave hb property to hb eight brothers and sisters in equal shares, 
to 1847 the testator died, in 18 >J one of the brothers, George 
Carter, borrowed £ 200 from one Francles Short, who died in 1853. 
The suit was by Short’s widow who was the sole executrix of hb 
Will. Gwrge Carter was also indebted to a Bank to which in 1855 
be conveyed hb interest in the estate of Edwin Carter, subject to 
charges previously creueJ by him. As security for the loan of £200 
obtained from Short, George Carter had mortgaged hb Interest in hb 
hothet’s estate. After the conveyance to the Bank the executrix 
of the Will Short applied to George Carter for payment of the £200. 
He referred her to the Benk, which thereupon paid her the £200 
to accordance with the terms of the conveyance which It had obtained 
fram George Carter. After all thb had happened, a later Will of Edwin 
Carter was produced, and und« it George Carter merely received en 
annuity of £100 which was to cease upon hb making an assignment. The 
Bank then applied to the executrix for repayment of the £200, and as 
ah^tchised to comply with the demand a sub was insdtuted against 

1 . Milnet, v. Ouncern, (1827) 6 B. & C. 671 1 9 Dowl. fii Ry. 73i : 

5 L. J. K. B. 239 ! 30 R. R. 498. 

2. R. E. /one* & Co, Ltd, v. Waiing & GtBow Ltd, (1926) 1926 

A. C. 670:95 L. J. K. B. 913 1 135 L. T. 548 s 32 Com. Cts. 

8 ; 70 S. J. 756 1 42 T.L. R. 644. 

3. Aiken. V. Short. (1856/ I H. & N. 210; 25 L. J. Ex, 321:109 

R. R.S26: 156E R. U80. 
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ber. ft «« hdd thit rii« Bank wm oot enisled lo tecovec the monef. 
la dte coune of fdi Mfottot Bntmw«U, B. nkb ‘*In otdec to etitidt- 
• penooto teoom back nuney paid under a mistake of fact, the 
ffihfltt- mute be at to a fact which, if true, would make the peraon 
{■•fing liable to pay the ntooey; not where, if tru:, it would merely 
It dedrabie chat he should pay the money.” It is to be borne bi 
that George Cartet owed £2vK> to the estate of Ftands Short and 
in paying the executtix the Bank was discharging a lawful debt. In the 
present case both the appellants and the tesponient were victims of a 
gross fraud. The Court of appeal applied the case of Aikesi * in Morgan* 
but Greene, M. R-, was disposed to think that the observations of 
Bramwell, B., in Ailun’i case' could not be taken to be an exhaustive 
statement of the law. He considered that they must be confined m 
cases w’here the only mUttke is as to the nature of the trartsactlon. 
In the course of argument on behalf <^the appellants the case of Wauon* 
was referred to. In that case one Keys chartered a vessel belonging to the 
defendant, the hire being payable every four weeks in advance. It was 
a condition of the charter party that in the event of non-payment of 
the hire, the owner was to be entitled to retake his ship. A sum ot 
£ 120 was due and Keys applied to the plaintiff to assist him. Thereupon 
the plaintiff handed Keys a cheque for CiOl, made payable to the 
defendant or order, on the understanding that Keys should Inform the 
defendant that the cheque was given on the condition that the vessel 
should be allowed to proceed on a certain voyage. Keys paid thecheque to 
the defendant, but did not tell him of the condition. As the whole of the 
£120 was not paid, the defendant took possession of his ship. Thereupon, 
the plaintiff sued the defendant to recover the money. It was held that 
as defendant received the cheque without notice of any condition and 
for s'aluable consideration, the plsinilff^ was not entitled to recover It 
may be mentioned that in R. £• Jones & Co, Ltd,* where Kelly’s case* 


1. Men. V. Shoit, il856) 1 H. &. N. 210 : 25 L. J. Ex. 321 = 108 

R. R. 526; 156 E. R. 118?. 

2. Morgan, v. Aslic»o/l, (1938)1 K. B. 49 : 1C6 L*). K. B. 54*: 

157 L. T. 87 : 8i S. J. 477 t 53 T. L. R. 786 s (1937) 3 Ail. 

E. R. 92. 

3. Watson, V. Russell (lf64) 5 B. &. S- 968: 122 E. R, 1090. 

34 L. J. Q B. 93 ; 11 L, T. (N. S.) 614 :13 W. R. 231 ; 136 

R. R. 832. 

4. R. E. Jones & Co, ltd, v. Waring 6f CiUow Ltd, (1®26) 1926 A. C. 
670: 95 L. J. K. B. 913; 135 L. T. 548 : 32 Com. Cas. 8 : 
70 S. J. 756 : 42 T. L. R. 644. 

KeOy V. Sotaif, (1841) 9 M. & W. 54 :11 L. ]. Ex. 10; 6]ur. 107 : 
60R.ll.666tl52 E.R. 24. 
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«»«|>ptl«d, Lofd Sb«v oiMerv«d tliac W«(Km‘i cue* upplied to • 
<ftS«fKnt Mt of dreanutencee tod htd no teti bearing upon caa« 
depending upon ptTmenu haiing been made under a mtotake in iiue. 
Tha dau cd ease ruled by Warson’j cam’ «ai in hit opinion confined 
aolely to that of paymenta made under a condition not communicated 
to the receiver, a condltbn at to the future conduct which it was 
hoped, expeemd or atipulatcd thould follow the payment. It to not 
ncccanry to decide whether under Indian (aw Aiiten'i case* and Wotfon’a 
caac* would apply In cues where the facts were similar. It to sufiident 
to aay that the facts in the present cue are not analogous to the facts 
in either of theie two eases. The observations of Parke B, in Kelly’s 
cate* are directly in point and they fit in with S. 72. Contract Act. In 
suppotc of the contention that if the respondent Is entitled to proceed, 
she must show tome privity between her and the appdUintt; stten hn 
been laid on this passage In Addition’s Law of Contracts (llth Edn., 
p. 462): “It to necessity in order to maintain this action, that a certain 
amount of money belonging to one person should have improperly 
come into the hands of another and that there should be some privity 
between them". This statement is based on Watson’s case' and Cotonlal 
Bonk’s cue.^ There to nothing in S. 72 to suggest that it should only be 
applied when there is privity between the payer and the payee; but 
aaiurolng that this to essential, the condition is fulfilled here. The 
appellanta thought that they were the first mortgagees of the property 
and the respondent thought she was the second mortgagee who wn 
dtochatging a prior encumbrance. That there is privity between a first 
and second mortgagee has already been accepted in these cases* '* by 
this Court It to true that the appellants were not mortgagees but they 
regarded themselves as such. Therefore, there to here sufficient privity, 
if privity to an essential factor in this action. 

4. Legal conacqucncca of payment by mistake of law;—>In the 
present cate the mistake of law is a mistake as to the general law In 

1. Wauon. V. RumJI. (1864) 5 B. &. S. 963 • 122 £ K~ 

341. 3.Q.B. 93:11 L.T. (N S.) 614.13 W. R. 2311 136 

R. R. M2. 

2. Aiken, v. Short, (1856) 1 H. &. N. 210; 25 L. J. Ex. 321: 108 

R. R. 526« 156 E. R. 1180. 

3. Kelly, v. SoUirf, (1841) 9 M. &. W. 54 . 11 L. J. Ex. 10 : 6 Jur. 

107 s 60 R. R. 666: 152 E. R. 24. 

4* Colonial Bank, v. Exchange Bank of Kovo Scotia. (1886) It A. C. 

84: 55 L. J. P. C. 14 : 54 L. T. 256 : 34 W. R. 417. 

5. Askoian Soukor. v. Vcnkatawaml Naidu, A. I. R. 1921 MadL 

102 : 62 1. C. 393; 44 Mad. 544 : 40 M. U J. 218, 

6 . Periaswami Cheatat, v, Ranuuwami Gouadon, A 1. R. 1941 Mod. 

113 : 195 L C. 697 :1. L R. (1941) Mad. 53: (1940) 2 M.L^). 

513. 
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liidto wad caniMie be said to be a miitale bearini upofi ^ 
die private or the special right of the penoo and therefore It cannot 
become a ground o( relief within S. 72, Contract Act, or Ait* W| 


Llmharion Act/ 

A debtor alleged that be overpaid his creditor under a mistaken 
notkm of law as the condition to the payment of interest on the date 
of the bond waa penaL Held* that even if this were so, the 
payment of Interest was made voluntarily and as such the defendant Is 
not entliled to claim a refund of k. As observed by Pollock in his 
Law of Fraud In British India (p 128) **the man who has chaser^ to 
iudge his own cause upon all the facts* and has decided against 
himself, cannot appeal to the Court against his own judgment, 
whether it was wcUdnfottned or not**. See also to the same effect the 
foUow'ing two cases.*'^ 

The question is whether the plaintiff, who had paid property tax 
to the defendant Municipality upon demand in a wrong belief that 
he was bound to pay that tax, is entitled to have it refunded. Two 
contentions were put forward. They are that under S. 72, Contract 
Act, the plaintiff is entitled to a refund of money paid by mistake of 
law' and that even though S. 72 would debar a person from recovering 
money paid under a mistake of Jaw in a <?iws/'Contract, there would scill 
be open to such a person the equitable relief that a Court can give to a 
person who has wrongly parted with money independently of any 
contract Reliance was placed on this case.^ Held,* that the said decision 
in the case of Municipal Council* discusses the English principles to 
be applied in a case somewhat similar to the present one, in 
which a person made a payment to a corporate body 
under protest and then claimed It back. The question that arcae was 
whether the suit was in time; because it had been filed more than six 


1. / A. M. Aftpaivo Chdiiar, v. S. I. Ry, Co. A. L R. iP2'> Mad. 177 : 

28 M. L W. 591 : 1928 M. W, N, 385 : 56 M. L. J. 769 : 
1141. C. 358, 

2. Btshombkaf Dos, v. Kachu SingJi, A. L R. 1933 lah. 523 ; 147 

I. C 75^ 

3. Waff & Sons, V. DaJiba Khimji^ A. L R. 1920 Dom. 192 : 58 I. C, 

465 ; 44 Bom. 631. 

4. Moni Lai UUuhhoi.v. ChanduUl, A. I. R. 1930 Bom. 430; 

125 I. a 907. 

5. Munich CotmctI, Dindtgutf v. Bombay Co, Led, A. L R. 1929 Mad, 

409 ; 1201. C. 867« 52 Mad. 207 ; 56 M. U J, 525* 

6. Vemiiri Roo, v. The Mundpal Council, ManUipatam, A. L R. 

1940 Mad 95611940*2 M.LJ. 469 : 52 M. L V, 437: 1940 
M.V.R9S& 
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nkonthc aftec the pafiaent had beim oiadc^ tlx montht betof the fctied 
aliotred by S. 350, Madtat Dttuiet Munteipalltiet Act, for bifnting a 
tufcagaiRtta MunicipaUry in eeruln clatt tuitt. It wat hdd t^ 
the tuit claim wai n6c one arising out a contract and that, therefore 
ptineiplet of the English Courts of Equity could be applied; foti in In^as 
Courts no distinction bad ever been drawn between equitable jurisdiction 
and legaL buck equitable principles being applied. It was coiuidered 
chat the suit was one for money had and received " and not an ac^n 
for damages and compensation. It was held, therefore, that S 350, 
Madras District Municipalities Act, did not apply, but Art 62, Limltaticin 
Act! It bat, therefore, been argued that it is unnecettary to apply the 
priociples of the Common Law Courts of England, which have been 
reproduced in S. 7Z, Contract Act, and that this tuit may be looked 
upon as one in the general equitable jurisdiction of Civil Courts The 
decision in MunicijMit Council, Oindigiii’ may be regarded as an authority 
for the position that cUher a cause of action arises independently of S. 72 
Contract *ct, or that when applying S. 72, Contract Act, one should 
itot be bound by the somewhat narrower principles of the common Law 
Courts of England; but may well have regard to the dccisiona of the 
Court of Equity. Now that a suit for “ money had and received” will 
lie apart from S. 72, Contract Act, has been held In this case* where 
a person was obliged to pay hb landlord some money which was really 
due. In order to avert a summary aale of hb land. It was held that 
although the money was not paid by mbtake, yet the person who paid 
it wat entitled to have it back- But even if thb suit b regarded at one 
to which S 72, Contract Act, does not apply, the plaintiff's claim would 
not be any stronger: becauie Courts have generaliy held that where a 
payment b made by mbtake of law, there b no room for the application 
of equitable principles. The person who makes the psyment b under no 
obligation to do so; and if he, of hb own free will and accord, having the 
same opportunity of knowing the general law as the person to whom 
he pays It, makes such payment, there b no injuadcc done which Courts 
of Equity should remedy. It b pointed out in Halabury’s Laws of 
Entdsnd, Vol. 23, at page 16ff, in para 2^ and Vol 7 at p. 278 at para 
219, that ft b not an absolute rule that a payment made under a mbtake 
of law cannot be recovered. A few exceptions do exbr, etpedally where 
the person who mskes the payment has much leas opportunity of 
knowing the law than the person to whom he pays it and telks On the 
word and expetUnce of the petson paid. It has, however, never been 
held, even by Courts of Equity, that a payment made under dtcumataneca 
like d>e present b recoverable In a Court, Returning to S. 72, fj^ iy****? 

1. MunteiM Ccuneff. Oindigul, v. Bombay Co, Ltd, A. f. R. 1929 

Mad. 409 ; 120 i C. 867; 52 Mad. 207: 56 M.L.}.525, 

2. Natoyanoiwiii Rrddi, v. Otwru Reddi, 25 Mad. 548, 
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Act. it has been heii in a number of cases that paymenta made in India 
by mitcake of law cannot be recovered. This case* Is a direct authority 
with regafd to a payment of the kind here made. In another rise* it 
was held that a wrong payment of income-tax could not be recovered 
for the same reason. In these cases^-* the principle that a person who 
mak«!$ payment under a mistake of law cannot recover it back again has 
been accepted without question. There is no doubt, therefore, that as 
the law stands at present, a person who makes a payment of tax under a 
misapprehension as to his liability to do so cannot recover it in a Court 
of law, although one would expect a corporate body to refund 
voluntarily any amount which had been paid to it in error. 

5. Legal conaequences of payment under coercion A defendant 
(seller) insisted on payment of a certain amount, which the plaintiff (buyer) 
maintained he is not bound to pay and the seller refused to give delivery 
of the goods, unless the buyer would pay such amount and the buyer 
paid the amount and took delivery. that such a payment it not 

a voluntary payment, but a payment under duress or protest, though 
the payment is not made in terms ‘under protest*. Hence, the defendant 
must repay to the plaintiff the amount claimed, that Is to say, the amount 
of over-payment as money had and received to the use of the plaintiff. 

A person having obtained a decree on a promissory note executed 
by A anl B applied for warrant of attachment of property in execution 
of the decree and the deputy bailiff claimed to effect the warrant 
of attachment upon cite property In the possession of C who was carrying 
on business in partnership with A and B. C in order to prevent all 
the goods in shop being seized, paid the decretal amount to the bailiff. 
The next day he made an application in the Court to the effect that 
the goods were his and were not liable to attachment and asked for 
the removal of the attachment. But this application was unsuccessful 
and the money was paid to the decree-holder. Whereupon C brought 
suit for the recovery of the money. Held/' that he can justly say chat 

1. Appavoo Chrttuif, V. South Indian Railway Co, A. I. R. 1929 Mad. 

177 : 56 M. L. J. 2t9 ; 28 M. L. W. 59l : 1928 M. W. N. 385 : 

114 1, C. 358, 

2. Fafa if FamnaJ, v. Secretary of State, A- L R. 1929 Mad. 179 i 

114 I. C. 8^9 : 52 Mad 12 ; 55 M. L J. 770 : 28 M. L W. 667. 

3. Municipal Counal, Tuticarin, v. RalU Brothers, A. L R. 1934 Mad# 

420 I 1501. C. 890 : 67 M. L. J. 566 : 39 M. L. W. 660. 

4. Chairman Muntctpol Council, Re^ahmundry, v. Subba Rao, R. 

1937 Mad. 559:169 I. C 330 (1937) I M. L J. 496, 

S« ShakooT Gam’, v. T, S* Sabapatty PiUaf, A. I. R. 1924 Mad# 236; 

47 Mad. 222 : 45 M. L. J. 749 1 18 M. L W, 796 : 33 M. L- T. 
152 : 77 1. a 70. 

6. Ah Choanf v. T#! Firm, A. i. R. 1928 Rang. 53 : 5 Rang. 653 : 

106 1. C. 468* 

F.-182. 
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be WM Induceci by coercion to pay the money, and on the authortty 
of Seth iCiinluiya Loll* he It entitled to recover that money unlest he 
blmtelf la liable for the debt. It waa held by the Privy Council In 
thla cate* that the word 'coercion* In S. 72, It uted in general tenee 
and that , If a third party wat coerced into paying the money in 
•atitfactlon of a decree against judgment'debtor artd was not himself 
liable for the money, the maney wat piid by him under coercion within 
the meaning of S. 72, and a suit did lie to recover that money. 

The faa that a man's son wat in custody on a criminal charge 
and that he conaequently made an attempt to settle a non-com poundable 
cate out of Court by a money payment to defendant can by no manner 
d' means be construed as coercion. As laid down by a Bench of 
the Calcutta High Court' mere fear of punishment in a criminal 
case does not amount to undue Influence, much less to coercion.’* 

It cannot be contended that payment under protest can affect, 
the position of the person who Is being paid. Its value Is to safeguard 
the position of the person who makes the payment and to eiuure 
that it cannot be said that the payment he made was a voluntary one; 
but it does not raise any obligation on the part of the person who 
accepts the payment to return It if it turns out ultimately that the 
money was not due. 1 he question whether there is an obligation 
to return It has to be determined on grounds altogether independent 
of whether the payment was made with or without protest. “ 

After referring to the following rulings;*'* it is held that where the 


1. Am;adtnne:sa Bibi, v. Rahimbuksh ShikJar, A I. R. 1916 CaJ. 74 : 

42 Cal. ;86 21 C. L. ]. 642 : 28 1. C. 713 : 19 C. W. N- 383. 

2. Mdung ChitSu, v. Maung San Cyou', A. 1 R. 19?8 Rang. 173; 

6 Rang. 238; 111 1. C. 21. 

3. Municirat Council, Dindigul, v. Bombay Co. Ltd, A. I. R. 1929 

Mad 409 : 52 Mad. 207: 56 M. L. J. 525 ; 1929 M. W. N. 
225: 120 1. C.867. 

4. DuiKtn Mathura k'oer, v. Bangiidhari Singh, 10 I. C. 6S0. 

5. Dhanammal, v. V'erraraghava N'aidu, A. I. R. 1923 Mad. 487 ; 

73 I.C. 213. 

6. Fatima Khatoon Choudrani, v. Mahaomed Jan Choudry. 12 M. I. A. 

65 : 10 W, R. 29:1 Beng. L. R. 21 (P. C.) 

7. Duliehand, v. Romhuhen Singh, 7 Cal. 648 s 8 LA. 93 : 4 Str. 

245 IP. C.) 

8 > Volpy* »• Manley, 1 C B, 594 : 14 L J. C. P. 204; 9 Jur. 452. 

9 . SclK Konhoya Loll, v. The National Bonk rf India, Lid, 40 CaL 
598:18 L C. 949140 L A. 56 fP-C) 
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record nhcwi that a party made hte depoiit under protett tetfltig 
out «U the facts and claiming that the house was his and could not 
be sold In execution of defendant's decree against A ot her estate, 
the question to be decided is not really whether he made that 
deposit properly under R. 89, whether he was one of the persons 
who would come within the meaning of R. 89, whether the lower Court 
was right or wrong in accepting hU money as paid under R. 89, but 
whether having paid that money to defendant in the circumstances to 
avoid the sale of property which his been found to be not A’s but his. 
he is entitled to recover it under S. 72, Contract Act, as paid under 
coercion. Moreover, if attachment constie ites an infringement of the 
rights of a real owner, it would be a curious state of law if the aggravated 
form of the infringement of that fight caused by the subsequent sale of 
the property would be placing the real owner in a worse pv>sltion in the 
matter of exercise of his rights. The real owner’s remedy though It 
exists when the property is attached, does not disappear the moment the 
sale takes place- The real owner w^ould be entitled to pay money under 
protest and seek the proper remedy to have the same back, with any 
further damages that he might sustain. His rigiits arc not suspended or 
kept in abeyance to revive and reappear when steps arc taken at the 
instance of the auction-purchaser to dispossew the owner If the goods 
of a third person are seized by the sheriff and arc about to be sold as the 
goods of the defendant and the true owner pays money to protect his 
goods and prevent the sale, he may bring an action to recover back the 
money he has so paid ; it is the compulsion under which they arc 
about to be sold that makes the payment involuntary. ^ 

If an owner. In order to save the property from sale, pays the amount 
fo the decree-holder, he can recover back the money so paid under S. 72, 
Contract Act, on the ground that the payment was involuntary or 
obtained by coercion. But where money is deposited after a sale to have 
the sale set aside under O, 21, R. 89, Civil rrocedtirc Code, his payment 
cannot be considered to be voluntary and cann:>t be recovered beak 
under S. 72, Contract .Act. from the decree-holder. He is only entitled 
to a declaration against the dccrcc-holdcr that his property is not liable to 
be sold in excciition of the decree,* This view finds supportin this case* 

1. Kotla Sutyjm, v. Thammana Perm/u, A. J. R- 1931 Mad- 753 ; 

34 M. L. W, 399 : 135 L C 24. 

2. Shankerrao K'eskavrao Deshmukh, v, Vadital Mulehand Cujfati, 

A. I. R. 1933 Bom. 239 : 35 B. L. R. 462 : 57 Bom. 601 : 
148 L C. 74. 

3. Vaiayan^ v. AxngMda, A. 1- R. 1921 Bom- 169 i 62 T, C» 104 : 

45 Bom. 1094. 
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which htt been foUowcdi by the Patnt High Court' and by tH« 
Madras HighCouit^* 

A jwoperty wt# attached before judgment and a decree waa 
obtained* Another person subsequently obtained a decree against 
the same judgment-debtor and in execution of the decree 
purchased the property. Later the prior decrec holder attached 
the property and put It to sale. The subsequent decree-holder’s 
objeaion to the attachment was dismissed and he had to deposit the 
•mount due to the prior dcerec'holder ii Court under protest to avoid 
the sale. The attachmt:nt was released and he aubd the prior 
decree-'holder and judgment-debtor for the recovery of the amount 
deposited in Court* Hc/dt® that the attachment before judgment did 
not create a charge in favour of the prior decree-holder, that bv purchase 
at Court auction the subsequent decree- holde'* had become the owner 
of the property and that und^:r the provisions of S.72 of the Indian 
Contract Act, he was certainly entided to recover the amount paid by 
him under coercion. On this point there is the ruling of the Privy 
Council/ The only question for consideration is whether the payment 
which was made l>y him in order to avoid th? sile of his propirty was 
a voluntary payment or an involuntary payment made under 
compulsion. The payment was made under compulsion, and therefore, 
the plaintiff was entitled to recover it from the person who had put 
to sale the property of which he was owner and to which the 
judgnsent'debcor had absolutely no right at the date on which it was 
put to sale. 

The present case does not come within the judgment in this Full 
Bench case/ The decision there was that once the proper amount 
has been deposited in Court on an application under O. 2!. R 8^, made 
by a person en'itled to present it. the ourt has no power to entertain 
or proceed with hearing of an application under R. 90 but m ust set the 
sale aside under R. 89. The Court observed th:»t '‘the reported cases 
where claimants madepaymentto avert sales ofproperty andrhe payments 
were, therefore, payments made under coercion are of no real assistance 
in this casc^*. The Court was not considering a case like the pre*ent one 

1. Rdgiw Fflm, V. Deokali, A. I. R. 1923 Tat. 193 : 115 L C. 193 ; 

7 Tar, 30. 

2. Kumrncjkuay, v. NVelukiindfln KambuJii, A 1. R. 1930 Mad. 921 : 

12S I. C. 509 : 53 Mad. 943. 

3. Suuii Deo TtrA^ari, v, Suraj Naroin Man Tewan, A. L R. 1933 All. 

953 147 L C. 482. 

4. Kanhaya Lai, v. National Bank of India Ltd, 40 Cal. 593: 

181. C. 949 : 401. A. ^6 (P. CO 

5. Kmlina Iyer v. Aninacliafam Cheftiar, A. I. R. 1935 Mad, 842 : 

158 L C. 207 ! 58 Mad, 972 : 69 M. L. J, 349 (F. K) 
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where t perton li »atng to recover Che tmount which he deposltedl in en 
ippliciitlon under R S9 on the ground thie he wescompelted to make the 
depoait in order to lavc what he cUimed to be his propertr^ It wa» heU 
in this case' that a person, who, in order to get a sale set aside, fiM 
an application under R 8^ a'id under protest made the required deposit 
wasentitled to sue to recover the consideration for the sale on the ground 
that it was a payment made under coercion wUhln the meaning of S, 7Z, 
Contract Act. The payment which the respondent made into Court, 
a^hen he applied for an order setting aside the sale was not made under 
protest, but there was coercion within the meaning of S. 72 Unless he 
made the deposit, he could not get the sale set aside and the title to it 
would consequently vest in the appellant. The Privy Council held in 
the case of Kilnhajya Lnl* that the word ’coercion" used In S. 72. is 
used in Us general and ordinary sense as an English word and that its 
meaning is not contToUed by the definition in S, SK Contract Act. A 
person who is compelled to make a payment in order to save hh property 
being sold in circumstances such as there is here does nor make the 
payment voluntary bur is subject ro coercion within the meaning of 
S. 72, Contract Act,’' 

6. Recoiery of payment : —S was the owner of 1 anna share in 
certain H obtain^'d a decree against S and in execution of his 

decree attached and put up for sale S"s I anna which was purchased by 
the plaintiff After the plaintiff’s purchase, D who had also obtained a 
decree agahe S proceeded to actacl) the same I anna share. The plaintiff 
objecteil to the attachment; and his objection was investigated and 
disallowed on the ground that he had not obtained the sale certificate. 
Upon his ohjrcrion b:ing disallowed, th? plaintiff deposited the decretal 
amount against S in Court. Being defeated in his claim case, plaintiff 
now brings tiiis suit for the dechratim of his purchased right in S*s 
1 tnna share, and for recovery of the amount deposited in Court. 
Hc*d,* after referring to the case of Ritima^' and doubting thU 

1. Kolia Satyam, v. Perraju^ A* 1. R. i93i Mad. 73i ; 135 1. C. 24 : 

34 M. L. W. 399. 

2. Konhniyulah v. National Bank of India Ltd, 40 CaL 598: 18 I. C. 

949 : 40 I. A. 56 : 17 C. L. J. 478 ; 17 C. W. N, 541 (P. C.) 

3. Raja Venkatadti Apparao Bahadur Zamir,dar Garu, v, Timmaraju 

Venkota Kutumbarao, A. I. R. 1941 Mad. 635 : 53 M. L. W. 
644 : 194M M. L. J, 793: 1941 M. W, N. 499. 

4. Jugdeo Narain Singh, v. Rajah Singh. { 1888) 15 Ctl. 656 ; 13 Ind* 

Jut. 217. 

5. Fatifna Khatoon Chowdhtom, v. Mahomed Jan Choudhry, 

12 M. I. A.65; 10 W. R. P. C 29. 
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deciiion^ but following this dediion* that It was not a voluntarf 
payment and rhat the plaintiff waa entitled to recover back the amount 
depofited In Court 

It li Impoiilble to contend chat the coercion referred to in S- 72 and 
In iti illuitration B ia ** with the intention of cauilng any person to enter 
into an aijteetncnt” The word '*coercion** must, therefore, 
be there used in its general and ordinary sense as an English 
word, and its meaning is not controlled by the definition In section 15 of 
the Indian Contract Act That definition is expressly Inserted for the 
Spcdal object of applying to section 14. 1. e, to define wliat is the 
criterion whether an agreement was made by means of a consent extorted 
by ** coercion and does not control the Interpretation of '‘coercion” 
when the word is used in other surroundings. Sections 69 and 70 do 
not refer in any way to remedies against the wrong-doer, and arc, 
therefore. Irtcicvant to the question raised in this appeal. In this 
Privy Council case** the circumstances were very similar to those in the 
present case, and on appeal to this Board it was decided that money 
paid by the true owner to prevent the sale of his property under an 
execution could be recovered back. The respondents sought to 
distinguish the present case from the aforesaid case by contending that 
the sale in the present case was not inevitable. But it la evident that 
the greater or less probability of a sale taking place does not affect the 
ratio deciJendi of that case, which is that the payment was made under 
the force of the execution proceedings, and that in India, as in England# 
such a payment is regarded by the law as being made under 
compulsion.^ 

If one of the two mortgagees gives notice to the mortgagor not to 
pay the whole of the mortgage debt to the other mortgagee, but the 
mortgagor disregarding the notice pays the whole amount to that other 
and is afterwards compelled to pay the share of the former, he cannot 
claim a refund from the Utter whom he had paid in disregard of the 
notice.* 

1 he plalnilfl was Induced to pay Rs. T.OTO to the defendants in order 
that a cfiminal prosecution instituted by the defendants against the 


1. Aibftun, V. Ram Ffoshad Das, I Shome 25. 

;;. DoofnChand. v, Rom ICfshcn Singh, 8 1. A. 93 ; 7 Cal. 648. 

3* Ihiicchand, v. Ram Kfshen Singh, 7 Cal. 648 : L. R, 8 L A. 93. 

Kanhoya Lai, v. NWonal Rank of India, Ltd, (1913) 40 Cal 598 ; 
40 I A- 56 1 17 C. W. R 541 : 17 C L h 478: 15 Bom. L. R, 
472 : 25 M. L ). 1C4 : 11 A. L J. 413; 18 1. C. 949. 

5* Dafehni Din, v. Bhoudni Prasad, A, I, R. 1914 AlL 450 : 241, C- 

8a 
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plftiotiff for «n oflfencc «rhkh was not compoun4abIe should not fate 
proceeded with* The agreemeac to stifle the criminal prosecution was 
illegal and it is said chat money paid in pursuance of an illegal agreement 
cannot be recovered back* No doubt that is generally to according to 
the maxim in pan deUcto ffogior cst conditio dcfmdantiit but k appears to 
be well established that when a payment of money is obtained by means 
of such an agreement the patties are not to be considered in pan debeta 
iiid that the money may be recovered back. In Bullen d£ Leake's 
Precedents of Pleadings, £dn. h p* 51, the law is stated as follows : '*Buc 
where the plaintiff having paid the money in execution of an Illegal 
contract or for an illegal purpi>se is not in pari delicto may in some cases 
recover it; as when the money was paid under oppression, as the money 
paid by a bankrupt to obtain his certificate. In the case of Smkfi* money 
was paid by the defendant in a penal action to compound the 
action. In the case of Williams* an action for penalties had been 
brought by the defendant against the plaintiff In respect of certain 
usurious transactions entered into by the Utter, and to escape the penal 
action the plaintiff had been induced to pay the persons who put 
forward Hedley the amount of a debt due to them by a third party, and 
it was held that the money could be recovered back. Similarly In the 
case of Unwin ^ the Jury were directed that the money could be recovered 
if It had not been paid voluntarily but by coercion of the threatened 
penal actions. Although the evidence did not show coercion within 
the meaning of the Contract Act, it is now settled that that is not the test* 
Sec also to the same effect this Privy Council case. * It makes no 
difference here that money was found payable by the arbitrators as the 
plaintiff's consent to the arbitration was obtained by means of the 
criminal prosecution, or that it may have been really due, as in either 
case the plaintiff is entitled to get back what was obtained from him by 
coercion* It was held further that as the document was given with a 
view to stifle the prosecution, Courts cannot give a decree on hundi’. 
S. 23, Contract Act. makes the consideration illegal. These two cases 
are directly in point. In the case of Joncr Lind ley, L )., says : “if any 

1, Smithy v. BfomUy, 2 Oougl, 696n : 99 E. R, 441, 

2, WiWams. v. Hedley, (1807) 8 East 378 s 103 E. R. 388. 

3, Unuin, v. Leaper, 1 M. & G 747 ‘ 1 Drink 3* 

Kanhaya Lal^ v, NoUonol Bank of India Ltd, 40 Cal. 598 : 18 L C, 
949 : 10 r A, 56 (P* C.) 

5. Nujelnr Rahman, v. Muktashed Hussain, 40 Cil 113 : 15 L C 259, 

& Matiai Reddy, v, Thanappa Reddy, A* L R, 1915 Mad. 635; 
26 L C, 181 : 37 Mad. 385. 

7, Jones, v. MerkmesKsWre Building Society, (1892) I Ch. 173 
6lL].Ch* )3& 
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bftffilnlng could be »hown here to ttMe a proaecucton for a ortmlnal 
the action certainly could not be mainnined*'. Bowen and Fry. L- )a, 
are equally emphatic. Bowep, L. J, aaya ; “There might be a difficulty in 
recovering back money paid on account of the well-known ground which 
ia abonly cxprcffcd in the maxim melior est eondib'o defendanti%’\ k may 
be that if both paniea are In pan delicto, the position of the defendant 
may give him an advantage. But where one party uses his position as 
prosecutor to secure moneys which but for the arrest he would not have 
got. the principle of the patties being in pari deliao cannot apply. The 
Only question is, whether the money can be recovered having been paid 
as a consideration for not proving the criminal prosecution. In the first 
place there is the statutory declaration in S 72, Contract Act, that a 
person to whom money is paid under coercion must repay it. It was 
held by the Judicial Committee' that the term coercion is not synonymous 
with the definition in the Act. The plaintiff would not have paid 
the Rs.7.000 had he had not been under arrest hie was coerced into 
paying the amount by the prosecution and by the promise to withdraw 
it. This decision* Is distinguishable from the present cave It was a 
compoundable offence and it was found that the defendant did not 
uae hit dominant position to get the money. In effect the finding was 
that there was no coercion. On the other hand the case of Atkinson” 
lays down distinctly that if the agreement was to stifle a prosecution, 
money can be recovered. Even If the payment was induced only In 
part by the agreement, the whole consideration must fail.-see S. 24, 
Contract Act, and the cate of Clark,' In the case of Flower^ affirmed, 
there was no arrest. The party lawfully bound to pay, paid the amount 
as soon as he was threatened with prosecution. The principle of that cose 
to that there to nothing illegal in a man recovering his just dues by the use 
of threatening language so long as there is no agreement to stifle a 

ptoaecution. 1 he illegality consists not in using questionable means to 

secure a lawful debt, but in agreeing to defeat public justice. In this 
English case* alto there waa no arrest It was held In'tlie cate of 
Smith' that when a man to arrested under a process of law devised 
for recoveilng money, he to not entitled to be paid back. This is obvioua, 

1. Kanhaya Lai, v. Nottoneti Btmk o/ India Ltd, 40 CaL 59ii: 18 1. C 

949 ;10L A. 56 IP. Cl 

2. Amjadenessa Bibi, v. Rahim Bahh Sikdor, A. I. R. 1916 Cal. 74 : 

19 C. W. N. 383 ; 21 C. L. J. 642 .• 42 Cal. 286 : 28 L C 713. 

3. AtkinsoRf V. Danby, (1861) 6 H. & N. 778 i 123 R. R. 824. 

4. Clark. V. Woods, (1846) 2 Ex 395 s 3 New Seta Cas 253. 

5. Fiowsn V. Sadler, (1882) 9 Q. B. D. 83:461. P. 50). 

6. In fc Moptebock, Ex parte CaUteott, (1877) 4 Ch. O. ISO: 

46L.). Bk.14. 

7. Smith, V. Montclffi, (1844) 13 M fit. W 427 : 2 D & L 358. 



8..W.I •■'•it.; ■ ; ■Hit' 

OdwriilM tlMpfqiTWaa of CK Cole for crreKio egeecuttcMiTrlSb« 
fcndered i>i4(U9nr' 

biEoginNi where die riRhc to recover moner peid bf niualte b iMMt 
ghren bf Statute* foe q u eM c attom infevotir of ecenti receiving auch raoncf 
have been faitbecouiae ole centurr recognised In more and more 
caoended tertna (com the case of Cejt* where Lord Slienbotough aaid > 
*^1 take fc to be clear, that an agent who tecelvea moner for hta 
principal b ItaUe aa a principal ao long as he aunds in hb original 
altustioo; and until there hat been a change of clreumttaneea by 
hb having paid over foe money to hit principal, or does aomcfolng 
equivalent to ft” to fob cate* where Lord l^eburn raid: “ft b 
faidbputfole that, if money b paid under a mlttake of fact and b 
refomianded from the perron who received it before hb poaitlon 
hu been altered to hb dbadvantage. the money must be ro>paid, 
ft) whatever character ft was received”, and Lord Atkinson said: 
"Many authoritiea were clted.-the decisions in which are little more 
than applicatlont of the broad principle laid down by I ord Mansfield, 
C. L, fa) thb caae.^ They seem n> establbh that whatever may in fact 
be the true position of the defendant in an action brought ro recover 
money paid to him under a mbtake of fact, he will be liable to refund 
It If it be estabibhed that he dealt aa a principal with the person 
who paid it to him. Whether he would be Ibble if he dealt as 
agent with such a perK>n will depend upon thb whether before 
the mistake was dbcovered, he had paid...or settled such an account 
with the principal as amounts to payment or did something which 
so prejudiced hb position that It would be inequitable to require him 
to refund”. In thme later pronouncements the simple application 
of the law of estoppel b reached It b no longer necessary to resort 
to the theory of the agent, who b a mere conduit pipe ss stated 
by Collins, M. R., in thb cue.* The Indbn law of atoppel “gives no 
countenance to the doctrine that in order to create estoppel the person 
whose sets or declaratlotrs Induced another ro act in a particular 
way must have been under no mistake himself, or roust have acted 
with an intention to mblead or deceive. What the law and the 
Indian Statute mainly regard Is the position of the person who was 
Induced to act; and the principle on which the taw and the Statute 

1. MuduHwerappa Cheiti, v. Rdmaswami Chetti. A. I. R. 1917 Mad 

607 : 34 1. C. 401: 40 Mad. 285 ; 31 M. L. ]. 264. 

2. Cox. V. Prentior, (1815) 3 M & S. 344. 

3. KUtmoit Sons & Co, v, Duidap Rukker Company, (1907) 97 L. T. 

263. 

4. BwUer, v. Harrison, (1.777) 2 Cfowp. 665. 

5. CbnUnentol CmaekoHSc and Guita Percfui Co, v. KUiimon Sons fo. 

Co,(1904)90L.T.474. 

P.—183. 
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mt tlift It would be moit foequteeUe md unjuit to bim thee If 
toother, by t repretentitlon mtde or by conduct tmouotUig to t 
reprceentttion, h»i induced him to tct as he would not otherwise have 
done, the person who made the representation should be allowed to 
deny or repudiate the effect of his former statement, to the loss and 
injury of the person who acted on it; see this Privy Council case* 
which i$ to the same effect'*- For these reasons S 11, Contract Act 
should be read sul^ect to the law of esroppeh Where a man receives 
money paid by mistake for his own benefit there can be no estoppel, 
for he has received an accidental windfall which he has no right to 
keep.* 

B pucchased a toluie at an auction Plaintiffs purchased a share of it 
from B and D purchased the rest from the heirs of B. The superior 
landlord obtained a decree for rent against the heirs of B and threatened 
CD bring the whole uluk to tale To scop the sale the plaintiffs deposited 
the decretal amount In Court. The only question before this Court is 
whether the plalnriffs are entitled to a refund by the landlord of the 
money deposited by them. It is argued for the plaintiffs that the matter 
aimcs vinder S 72, <^^ntract Act or is so similar as to be governed 
by that section Held,* that the plaintiffs were entitled to a declaration 
of their title but were not entitled to get back from the landlord 
the decretal amount deposited by them, as they were jointly liable for 
the rent payable for the whole Miufe. They cannot be said to have 
made this deposit by mistake or under coercion or under stress of legal 
process. They obN'iously made the deposit under the provisions of SH74, 
Bengal Tenancy Act. 

Plaintiff, a German firm trading in Bombay, engaged the defendants 
as guarantee brokers and Muecodumi, the latter depositing, by way of 
guarantee, Rs. 50,000, with the branch of the firm at Bombay. Between 
15th and 23rd July the firm contracted to purchase from 

defendants certain bales of cotton for forward delivery. The political 
atmosphere in Europe at that time having created uneasiness in the 
market, the defendants on 3rd August 1914 demanded repayment of 
their security deposit, and on the same day the sum of Rs. 40,000 was 
paid to them, and as regards the balance, they were informed that it 
was impossible to draw money from Europe. War broke out at I! P,M. 
on 4th August between Great Britain and Germany. On 5th August 
the plaintiffs, through their manager at Bombay, entered into an 

1. Sural Chiinder Day, v Copal Chunder Laha, 20 Cal 296 : 19 I. a" 

203 (P. C.) 

2, Solomon Jacob, v, Nalhnal Bank of India, Lid, A. 1. R* 1917 

119 ; 42 ]. C. 869 ; 42 Bom. 16r i9 B- L R. 789. 

3, Komai KiishnaBamikya v. Peatty Mahan Saha, A,- R 1919 
Cat*'J3 j 53 1. C. 553. 
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cotton blankets as secatity f^r tas balaace of the deposit and the 
did^ences on the fotaratd coaon contracts. On 27tK August certain 
eonon bales were pledged to defends \ts as further security* and on 3rd 
Septeoaber the forward cotton contracts were closed by cross- 
contracts. The manager of the firm was interned on Sth September and 
the afiairs of the firm at Bombay was placed in charge of a Liquidator, 
who. In 1915* entered into an agreement with the defendants for the 
tale of the cotton blankets and of the cotton, the terms of which wexe 
that defendants were to sell the blankets and repay themselves out of 
the sate proceeds, and chat the Liquidator was to sell the cotton and 
ffive the defendants a first charge on the sale proceeds for any balance 
remaining due to them after caking credit for the sale proceeds of the 
blankets. Both sales were efiectC'd. but as the sale proceeds of the 
blankets were irlSufRcI^;nc to satisfy the amoan: due to the defendants, 
they in Febfuary-March l9i!^ made a demand on the Liquidator for 
payment of the balance out of the sale proceeds of the cotton. In 
April i9^6, the Liquidator repadiatci this agreement, demanded the 
sale proceeds of the blankets, less Rs. 10,000 and certain other charges, 
an<l declined to pay anything out of the sal? proceeds of the cocron- 
After some further correspondence between the parties, the Liquidator, 
on 6th August 1917, brought the present suit to recover from the 
deh'fidams the tale proceeds of the blankets* less Rs. 10,000, shop rent 
and wages, on the grounds that the pledge, being a transaction for the 
benefit of an enemy, was void; and that the contracts for the 
purchase of cotton became void on the outbreak of war, and the 
subsequent pledge and setting off of forward contracts were of no legal 
cficct* The defendants counter claimed to recover from the sale 
proceeds of the cotton the amount of the balance due to them. The 
trial Court dismissed the plaintiffs* suit and decreed the counter claim. 
Held,’ that the plaintiffs’ suit had been rightly dismissed and the 
defendants' counter claim rightly decreed; tliat the agreements entered 
into by the Liquidator with the defendants were ’'contracts'* within the 
meaning of the Contract Act and could not be avoided virKler S. 21 
as being made under mistake of law. That being so the payments made 
to the defendants were payments under this binding contract and 
could not be recovered under 72, In this view of the case, 
there is no need of deciding whether S. 72 can ever apply to • mistake 
of law, but as at present advised, the passage referred to by the trial 
Court In Pollock and Mulls (Edn.3) at p,308 seems good sense and good 
,sense is generatly good law. The passage in question runs: **The man 
who has chosen to Judge his own cause upon all the facts and has 

& Co*, A. L R. 1920 Bkiin 192 M 
Bom;631: 58LC465 ; 21 B. L. R. 986. 
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ieeliei hta«^. ctnnoc tppetl to the Cburt ugalnK bli awa 
judgment, whether It wm well InTormed or not**. 

After rcvetilog the judgment* It ie held that where e decree-hoider, 
who though hto decree bed elreidy been fully utlafied had faded to enter 
MCiffcctlon, fraudulently brought the property to tale In execution and 
the mortgagee of the property made a payment under O. 21, r. 69 to act 
aelde the tale, the money to paid could be recovered back ftom the 
wrongdoer. Although a fraudulent decree>hoIder can under C. P. Code, 
execute hit tatUfied decree where adjuttment hat not been certified, hit 
HabUity under the cubttanthre law remalnt. A payment made by a 
petton to get rid of wrongful Interference with hit property would be 
Involuntary, being made under compultlon of law, and an owner may 
bring an action to recover back the money to paid. The owner’a right 
to recover back the money paid under compultlon does not rett 
merely upon juttice and equity but it a statutory right expressed in terms 
of S«72, Contract Act, The person obtaining payment under force of 
execution proceeding, i. e., under coercion within the meaning of S.72, 
it a wrongdoer,* 

A suit was brought against a Hindu widow on a promissory note and 
a personal decree was passed against her. In execution of the decree, 
the decreo'holder attached the estate whereupon the owner of the estate 
raised an objection that the decree'holder could not proceed against the 
whole estate in execution ss the decree was personal against widow. The 
objection wu dismissed snd the estate was put to isle. The owner, 
therefore, paid the decretal amount to avoid the sale. Held,* that the 
money so paid could be recovered back as money paid under compulsion. 
This view is coveted by two rulings of the judicial Commltte.* '*The fact 
that the person paying could have been made liable for the amount paid, 
had suitable proceedings been taken, makes no difference. He had to 
pay or lose the property. Had he lost the property snd sued for t 
dccLuttion that the property could not be taken in execution, he would 
have won and got back the pioperty. 

1. P.M. V.P. Pappu Reddiar, v. S. A, Pidm Ayyar, A. 1. R. 19JS Mad. 

961 1 1611. C 963 : 1935 M, W. N. 898 : 42 M. L. W. 435. 

2. P. M. V. P. Pappu Reddiar, v. $. A, PicKu AyjNir, 1938 M- W. N, 

164: A. L R. 1938 Mad. 493: 1938'! M. L. ). 829; 

47 M. L W. 188. 

3. Voaont Roo Sfionkor Roo SuUiedor, v. Bcharilol Modram, A. 1. R. 

1938 Nag. 225 i L L. R. 1938 Nag. 382 1 178 L C lOl. 

3. Konhoau Lai, v, Saiional Bonk qf Indio, lid, (1913) 40 Cai. 598 i 

181. 0 949:401. A. 56 (P.C) 

5. DuUchoad, v. RomUihai Snih, (1881) 7 CaL648t8 t. A. 93 t 

4Sat.245(P.C} 



93 .1 ueonfes Of mxmwt. 140 

A fionHimet of dMOickT paid ilie bill to the Electtleity Supplr 
C^peof ooder rntmlce th«t die Compeny hed mtde tulci after eU 
necemty lesel pteUmbHitlet had been cone through. MeU.* chat thli 
|i not a mhtake aa to any bw to force to BrMch India. Thil h a miaCalca 
of bet and ia coveted by S> 72. Beiidca chi*, if the (Mmwot la made 
under pfoteat after being warned that aui^lY would be dbconnected if 
die payment ia not made, this ia auffident to constitute ooerclon in the 
general sense of the word and the consumer would be entitled to refund 
under S. 11 oi the Contract Act. 

The Government in order to realise fine due from the son had 
attached the property jointly belonging both to father and son and the 
father paid the amount of fine in order to save the jotot property from 
being told. Held,* that the payment made by the father It not voluntary 
but la made under coerdoo. The father la, therefore, entitled to recover 
back the amount paid by him. In a Privy Council case,* it was held that 
a payment made under compubion of law, L e.. under pressure of the 
execution proceedings was not a volunury payment. A similar view was 
expressed to a Calcutta case.* The pbintiff made the payment because 
propetty owned Jointly by him and his ton had been attached and to 
order to save it from being sold he was compelled to pay. Such a 
payment can never be said to be volunury. It is a payment made under 
the force of a legal process. 

The correspondence that paned between the Company and 
die respondent leaves no room for doubt that the respondent 
claim ed from the beginning of the period in question that he should 
be charged no more than the “commercial rate" of three annas 
pet unit and wai not prepared to pay anything more for the supply of 
electric energy to his preralaea.The Company replied that the 
respondent's ‘request* was under consideration and It was only in May 
193S, more than a year after the respondent raised the queation, that 
the Company definitely informed him that hb premtoes could not be 
daaaed aa ‘commercial premises’. In these circumstances, the higher race 
charged and paid in the meantime could only be regarded as payments 
made under protest snd not veduntary paymenu. The Company were 

!• Koita Rom T^ Bhm Sekari, v. Khattot Electrical Engineering 6t 
General Supply Co. Ud, A. L R. 19)9 Pesh 8,1939 Pesb L ]. 
81181 L C. 245. 

2. Bonsreg Dot, y. Secretory ef State. A. I. R. 1939 All. 373 t 183 
1.C 134S 1939A.W.R. 247. 

R Dnhehond, V. Rom Kislum Singh, 7 Cal. 648 •' 8 L A. 93 : 4Sar 
245 (P. C) 

4. Goags Psasod Sinha, y. firfndaban Chandra, A. L R. 1935 Cd. 
176:15910 421 :37Cr.L.;. 103 1 390 W.N.28R 
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■d tnttt o dl y bound by At tamt of diek uodcmidog (o nipfili' clecnk 
eottff aecotdfaii to the t*tai provided fbc the wious dueee of premlict 
M clu t& e d in these rules, and if the re^ndenc’s premises fell within 
the desctipCkMi of "coinnuvdsl premisei.” he wss entitled to claim 
•i^jplT of energy sc the fevoursbte rsm of three snnss per unit end sny 
sum charged in excess must clearly be refunded to him. It is settled law 
that orcrcbeifss made In violacion of an obligation imposed upon public 
utdlty Companies to charge only at certain specified rates are recoverable 
as “money had and received'': see the case of Parker* where it was 
held that payments, “made in order to Induce the Company ( a railway 
Company ) to do that which they were bound to do without them”, 
tfrere not voluntary. This Madras esse* was relied on, which related 
to payment of ptofessioo tax to a Municipal Council. The circumstances 
in which the payments were made are clearly dlscinguishable from those 
of the present case.* 


1. Parker, v. Great Western Railway Co, fl844> 7 Man & G ZS3 

7 Sc (N R) 835; 1J L. J. C. P. 105 s 8 Jur 194. 

2. Mwiidpol Cowndl, Rajahmundry, v. Subba Roo, A. 1. R. 1937 

Mad. 559:1691. C. 3J0; (1937) I M. L. J. 496 t 1937 M.W.N. 
293. 

3. Polfkai Electric Corporation Ud, v. T. N. Veeraraghava Ayyar, 

A. 1. R. 1941 Mad. 439 : 1941 M. W. N. 253 193H M. L /. 

411 ; 53 M. L. W. 359. 



CIniitcr Vt. 

Of The Coneequenoei of Breach of Contract:. 

73> When a contract has been broken, the party who 

W breach is entitled to receive, 
from the party who has broken the contract, 

compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such 
breach, or which the parties knew, when they made the 
contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote artd 
indirect loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract 
coii»enBuonf«fiiiitt« ^gs been incurred and has not been 

discharged, any person injured by the 
by contwct. failure to discharge it is entittled to receive 

the same compensation from the party in defa ult, as if such 
person had contracted to discharge it and had broken his 
contract. 

In estimating the loss or damage arising from a breach of 
Eii»i»n»tion. contTact, thc means which existed of 

remedying the inconvenience caused by the non'performance 
of the contract must be taken into account. 

Uiustrdiions. 

(t) A cootf»ctf to tell tod deirrec )o meuads of tiltpctfc to B> et a oenaio ptioe to 
be paid oa dcU?ery. A hteakft bit promise. B it endcled to ttceiTa from A, by way of 
Gompcntatioop tbe tatOj if aoy> by which the coatract price falls thoct of the prkae for 
which B might batrc obtaioed fo mamidi of aaltpetre of like quality at the time wbeo 
the taltpetta oogbt to haee been delieeied. 

(b) A him B*t ship to go to Bombay^ aod there take on board* oa tbe Bnt of 
Jifuiary^ a cargo which A it to provide and to briog it to Calcacta. the freight to be 
pM wheo eamed. B'a ihip does not go to Bombay, but A bat oppoftuottica of 
proomog tuitabk cooveyaaoe for the cargo itpoo urmt at advaatageout aa cbota oo 
vhicb be bad cbattciad the ddp< A airaUa himadf of thoac oppomaitict, but ia put to 
tfoobk and eetpaoee io doing ao. A it eodtlad to raceiTe oompcmaitoo from B io 
iiH>ect of fiich tmthie and eapeoae. 

(c) Acontractitobuy ofB, at a stated price, )o maundt of tioe, no time hdng 
todfordeliTcry. A afiteewardiiofooiit B that will not aooept tfaericcif tendered 
i»hiaL B la aodtkd to fooeiye from A* by way of eompenaaiioa. the aoduot, If any* 
bywbiebtbe coottact prke amada chatwbiebB omi ofaouo fbribe eke artbcilaie 
wbto A fafoent 8 that be will not aoeeptii. 

(d) A cortwcii CO buy B’a ebip foe fo^ooo ittpee^ bat hraaki hU pfomlie. A Mat 
paytoB* byway of compeaaetion, the eiMi, if any. of the conoaci peketmtilMi 
piiaiwbiebBcaaobtaioftoibatUpattbaliMoftbcbceaebof pioaiiaa. 
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(e> A, tlM ova«r of a fioguk, cooftfiobi wliiiB tottlte* df^oof folBlo Mlfijiiif, 
for ilk at tlwe pbooi* ttaftbig on a •pcctiU dif. Hie boat, owing to aonw avnidafak 
cme, tioei oot ttm at ibe dote appobttad, wbecaby die arifvil of tbe oeegoi^ 
hUtaapar »♦ dckyad beyond the dine when it voold baveatrifid if the boat bad 
tailed aecofcfiiig to the eont^ After that date, and before tbeatxin! of the cargo, 
the ptke of |iite falla. The meafure of the eon^Moiatioo payable to B by A b tba 
dUfetenee between dbe price wbkb B could baee obtained for the cargo at bfimpot 
at the time when it would have arrlTod if forwarded to due coone. and Iti marber price 
at Che time when k actually arrived* 

( f) A coocractt to repair B*i boote in a oenaio manner, and toedvca paymcot in 
advance* A repritt dw bouae, bnt oot accordhig to contract. Bbeodtied to mover 
from A the coet of making the repalce^conform to the contract. 

( g ) A coottactf CO let hit thip to B for a year, from the iitat of January, for a 
oemin price. Ftcighu rite, aod on the Brat of January, the hire obcainabk for the ihlp 
la Idgher chao the cootracc price. A breaka hb promlac. He moat pay to B, by way 
of coftipeaaatlon a aum equal to the ddfexcoce between the contract price and the prica 
for whlcb B could hiec a aimilar chip for a year on and from Che firat of January. 

(b) A contracta to aupply B wtfb a cettain quantity of iron at a haed price, bring 
a higher price than that for which A could procure and deliver the iron. B 
wrongfully refuaet to receive the iron. B mutt pay to A, by way of compenaation, 
the dirierenca between the contiact price of the iron and the eum for which A could 
have obtained and daHveied It. 

(i) A deliveti to B« a common carrier, a machine, to be coov«7vd, without deby, 
to A'a mill, kiforming B that hit miU it ttopped for want of the machine. B unrcaaonably 
debyt the delivery of the machine, and A, in conaequence, loaea a proBiahlc contract 
with the Oovemmenc. A ia entitled to receive from B, by way of com}>cnaatioo, the 
average amount of proht which would have been made by tbc working of the mill during 
the time that delivery of it waa debyed, hut oot the loat auauined through the loat of 
tbc Cktvemmem contract. 

(I) A, having contracted with B, to aupply B with i»ooo tana of iron at too rupcea a 
ton, to be delivetad at a lUted cinus, couuacti with C for the purchaic of t,ooo cooa of 
iron at ao rupeca a ton, celUng C that he doea ao for the purpose of performing bb 
contract with B. C blla to perform hit contract with A, who cannot procure other iron 
and B, in conaequence, leacinds the contract. C luuit pay to A ao,ooo rtqjcea, being the 
pcorit which A would have made by the performance of hU connect with B. 

(k) A contiacta with B to make and deliver to B, by a uxed day, for a apecthed price, 
a certain piece tif machifiery. A does not ddtvcr the piece of niacKtoery at the time 
apecihed, and. in conaequence cd' this, B b t^bitged to pcocure anoiher at a higher prior 
than that which hr wit to have paid to A, and b prevented from performing a cootracc 
which B had made with a third person at the time of bia contract with A ( hut whicb 
had nut bum then communicated to A >, and b compcUied to make compeoeatkin for 
hceacb of that conimet. A moat pay to B, by way of compeaaatiao, the difieiaiee 
bucweea the contract price of tht piece of machinery and the uam paid by B for another 
but not the atun paid by B to the third panen by way of compeaaariaci. 

(l) A%*h«iUklu, conctucttmciea and Babb a bourn hftte Bret of January, In neder 
that B may give poameaton of it at chut ritae to Q to whom B haa couctucted to kc b. 
Akittfoamadcf the ccMiCfuct beewaan Band C. A builds tba hooaa •»buAyriw4 haBact 
intof Janunty, it folk down and haa to be cebuik by 0 ^ who, in coueaqaauue kaaa tba 
lUUt which ba was to have laeatvad from C, and b obhgud to mnka rnmpTwmrtnn to C 
to tlw htwKdk of hb contra A muat laake GOdipciuat;oa to B for the cori of iabiriU|fog 
tobOUW for tim rent Joai, and for the cnopaomriao marie to C 
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to BL Wii!iiMitiQ|( it to be of » ptfticnliir mA 

9 v In tdtece ofioa tiUt vstfioty^ telb h to C «in^^ The goodbi proto to 

be not eecoetBog to the vofciocy, in 4 B hccooic* Ikebk to pet C %tm of tnortey by wiy 
of ocmo^xiOMxIon- it ca^Jod to be feimbuiseil thtt eutu by A. 

(n) 4 fvooftecttt to pay a suiti of money to B on a day ftpcdtkd. A doea not pay the 
money on that tbiy. 0 to cootequence of not teotiving the mcmey on day b unable 
to pay tus debta, and ia totally rutned. A it not Ibblc to make good to 0 anythbig 
axxpt the ptindpal atuo be contneted to pay, (ogether with interear up to the day 
of payment* 

(o) A conttaeta to dehver 50 mtuoda of aakpetre to B on the bm of Jamury, at a 
oemu) prkx* 0 ifterwarda, before the first of fanuary. conttacts to sell the aahperre to C 
it a price higher than the market price of the first of Vnaafv. A breaks Ki« promise. 
In eatsmating the coenpenaatjon payable by A to 8, the market price of the iitat of 
January, and not the pro6r srfaich would have ahaen to B from the sate to C b to be 
taken hxto accounti 

(p) A contracts to sell and deliver $00 bales of cotton ro B on a bxed day. A knows 
notlung of B'a m'xie o( conducting his business. A breaks his promise, and B. having 
no cotton, is obliged to dose hi« mill. A U not responsible to B for the loss caused to B 
by the dosing of the mills. 

( q ) A contracts to sell and deliver to B, on the first of January, cartain cloth which 
B imctidi id manufacture into caps of a particular kind, for which there Is no demand, 
eveept ai that season, The doth is not dcUvered till after the apnointc d time, and too 
late to be used that year in making caps. B is entitled to receive from A, by way of 
coinpensaiion. the ditTerence between the contract price of the doth and its market price 
at the time of ddtrery, hut not the profits which hr capected to ohuin by making 
caps, nor the expenites which he has been put to in making preparation for the 
mtjittfacrure. 

f f) A,a ship-owner, contraacta with B 10 convey him from Calcutta to Sydney in A*s 
ship, sailing on the first of January, and B pays to A. by way of deposit, one-half of his 
passage money. The ship does not sail on the first of January, and B, after being, in 
consequence, detained in Calcutta for tome time, and thereby pur 10 some expense, 
proceeds to Sydney in another vessel, and. in conaequcncc, arriving too late In 
Sydney, loses a sum of money. A is liable to repay toB hta deposit, with 
intexeat, and the expense to which be is put by his dercnticm in Calcutta, and the excess, if 
any. of the paasage-inoney paid for the se^nd ship over that agreed upon for the 
tec. but not the sum of money which B lost by arriving in Sydney too late. 


1. Scope 

2 . Kfnningof "compensation". 
5. When "compensation for 

anfloss or damage caused 
breach of contract" can 
be claimed. 

4. "Compenwtion for failure 
to discharge obligstlon 
resembling those created by 
oontnyct”. 

5< Compensation is not to be 
la'vnforanf rmote damive. 


Synopsis, 

6. What does amount to 
breach of contract 7 

7. When the party is entitled 
to damages 

8. Assessment of damages. 

9. Determination of damages 
idter fixtog dw date o( 
breach of contract. 

10. Suit for darosges for breach 
of contraa of marriage. 

11. Assessment of damages for 

breach of contract rdattag 

to imaoeealde prop er t y . 





iia ” $eam ' 

12. AHeMment of dtmaiM for 18. Burden of fwoof. 

bretch of contrect of gbode. 19. Principle enforced in the 

13. AMoement of dauMgei for Explenetion. 
breach of contract of aervlce. 20. Interdt on damages. 

14. for damagea for 21. Intereac by way of damages, 

wrongful repudiation. 22. Appticadon c»fUluatratlon (A). 

15. Cause of action. 23. Application of lUuatration (C). 

16. Earnest money. 24. Appllcattonof Tlluattation (N). 

17. Anticipatory breach. 25. Limitation. 

1. ^copc :^ln foe Full Bench case, the foUowing questioo was 
referred to: ‘'Whether a manager of a joint Hindu family, who haa 
agreed to sell immoveable property belonying to himaeif and the miooc 
members of the family, is personally liable for damages for failure to 
perform foe contract when it is found that it is not binding on foe 
minors”. Held,' by Abdur Rahim, J., chat the facts upon which the 
queMton ariaea aeem to be chat foe vendor, the managing member of 
foe family, represented that drcumttancea existed which entitled him 
to sell the property and the Intending purchaser, relying upon that 
representation, agreed to purchase the property. It is, however, found 
that the sale did not bind the minor’s shares, as there was no necessity 
for the sde though both the contracting parties believed fost there 
was and acted in good faith. That is the result of the findings of 
foe learned Judges who have referred foe question to the Full Bench. 
There is no question but that S. 73, Contract Act, applies. Under this 
enactment It makes no dlfierence as to the liability for damages caused 
by breach of contract, where the contract waa for sale of immoveable 
or moveable property. This matter was fully considered in foe Calcutta * 
and Bombay* cases. However, it appears that the vendor in foe 
present case reprmented that there was necessity for selling foe 
pro p e r t y in dispute. The purchaser, so for as the question lay between 
him and foe vendor, was entitled to rely on that representation. If the 
representation proved to be incorrect as it eventually did, there is no 
reason why the trendor should not he held responsible for any loss that 
resulted therefrom to foe buyer. Moreover, the mere fact that foe 
intending purchuer knew that the property belottged to the fomdy 
cannot be said by itself lo imply a contract on the part of the buyer 
foat foe seller, purporting to have power to sell foe property, would 
be foadved focmi liability if it turned out foat he bad no such power: 

1. AdikeuMm Naidu, v. M. V. Gumfiafoa Cheui, A. L R. 1918 Mad. 

1315. 39 LC. 358 : 32 M. L.). 1801 191? M. W.N. 171: 
5M.L.W. 425t40Mad. 338; 22 M. L. T. 300 (F. B.) 

2. Nohin Chmim Soho ^anumfo, v. ICsfiima Bomnj Dosset, 36 

Cal. 4S8:9LC. 525. 

3ii Ronfohed Bfiowon, v. Mganufomdas. 32 Bom. 165. ’ 



& \ : > ^ V' ''‘'Mist'. 

m - chc ptert0v$ catm^^ Sadi^ln Atfvr & N«pta^, )Jm 

mwcred tht quesitlcm In tKe affirmative# 

The defendant hat broken hb contract to give the plainciS a vabd 
mortgage and to |dace him in pottettlon o( the mortgaged property, and 
the pJaiodff, who bai satfeted by each breach, is, therefore entllted to 
receive from the defendant who hat broken the contract, compentatlon 
for any lots or damage caused to him thereby which naturally arose In 
the ufutl courae of things from such breach. He it at least entitled to 
recover from the defendant the money which he has paid to him in 
pursuance of the terms of the agreement. Though the lltuscrations to 
S. 73, Contract Act, refer mainly to breach of contract with regard lo 
moveables, there « nothing in the wording of th^: section liself which 
would indicate that it is not applicable to contracts dealing with 
immoveable property, ® Refer to the Bombay cases^'* in support of 
the view taken. 

A person executed a lease for one year of a rice mill with option 
of renewal for another year and failed to give possession, Held.^ that 
in a suit for damages by the lessee that rhe measure of damages was the 
profit the plaintifi would have made from the mill in the first year had 
possession been given to him as stipulated. The following are the 
authorities on this point but no damages for the second year In 
respect of w*hich he had an option for renewal should be awarded. In 
such cases there would be a duty cast upon the plaintiff to minimise 
the damages if he could, but the burden of proving that the plaintiff 
had the means available and did not cake steps to avail himself of the 
means will lie heavily on the defendant. The principle as to damages 

1. Afunachald Aiyar, v, Ramasami Aiyar, A, 1. R, Mad. 742 ; 

25 I. C. 618 : 38 Mad. 1171. 

2. Sutbaraya Reddiar, v, Raiagop.<ild Reidijr, A. L R. 1915 Mad, 703 : 

23 I. C. 370 : 33 Mad 887, 

3. Jagar Nath Singh, v. Muidt Singh, A. L R* 1919 Oudh. 596 : 

53 1 . C 889. 

4. Nagardos Soubhogyadas, v. Ahmed Khan, 21 Bom. 175, 

5. Ranchhod Bhawan, v. Manmohan Das Rum/i. 32 Bom, 165 : 9 Bom. 

U R. 1037, 

6 . MaHumVi, V. Chew Whet Shetn, A. I. R. 1925 Rang. 261: 

4 Bur. L I 03 : 90 L C. 635. 

7- Jacques, v. Milter, 6 Ch. D. 15.5, , 

8 . Zamindar tfWitJanagtam, v. Behara Suryanarayana, 25 Mad. 537 ; 

12 M U J. 249. 

9. Amonchi Venkacaram Siwnifii, v. Rama Venkaana, A. 1. R. 1920 

Mad. 867 s >7 M U 1. 335 s 1919 M W. N. 683 : 10 M* L W* 
405 : 53 L C 191: 26 L. T. 287. 



eiMmiteM iB S, 73 ne tp^ldble cvcp in mpttx td agMcawM 
rdwlng tooiovatbie pcopertic*. 

Hm iBonii^| 0 >f« ill • laoitnge bond promiMd to repty the eum in 
five yean and pt the end of each of thoee five yean to pay the intereac 
onitnlculatad atti! p. e. peraanani. They turchet promised (hat if 
they fiilM to pay any of those turns of Interest punctuaity, It should be 
added to the prindpal and should carry Intoest at the aacne rate **(111 
repayment". No payment was ever made, either of principal or intercat* 
In die lower Court it has been held that the agreement to pay compound 
fmereat ia “a provision to secure performance of the primary concraa”* 
and not a part of it- That is perhaps correct, but it really makea no 
difiataiKa On that finding the bwcr appellate Court, acting apparently 
under S. 74 of the Contract Act, has albwei simple interest at 1per 
cent per annum on the principal. The decision has no basis in fact or 
law and la entirely ariritrary. In the first place, it haa frequently been 
pointed out that the only dlfiercnce between simple interest and 
compound interest b that the former la interest on money willingly lent 
mid the latter on money not willingly lent. The mortgagees lent Rs liSO 
to the mortgagors. At the end of a yesr the latter had a further sum of 
Rs 13d In theit hands belonging to the former. If they chose to retain it 
wrongfully, or did ao with tack or express consent of their creditors, 
they are lurely lust u much bound to pay Inrerem on it at the Rs. U‘iO, 
if not more so, even if they never made any express agreement to that 
efiect. The same consideration applies to all other amounn of interest 
diat fell due later. The question of whether an agreement in a contract 
cornea under S. 74 of the Contract -Act or not very seldom really arisea, 
diough it Is frequently discussed at great length. That section appiiea 
only to caaes in which the plaintiff omits or is unable to prove that he 
has sustained any actual loss or damage at all, which are certainly not 
common. But a case of wrongful detention of money is governed by 
S. 73 because in the fact of the wrongful detention itself there is always 
dear proof, not only of the plaintiff having suffered actual damage, but 
also of the extent of that damage in terms of money. The advantage 
the plaintiff woul.i have haJ If his money had not been detained, of 
which he wai Jeprivel of by Its deteitiun, stated in terms of money, is 
Intmat at that rate current in the locality on that money for the time it 
has been detained. The two last factors, the amount of money and the 
time It hat been detained, are known, and it remains only to determine the 
proper rate of Interest. It may be added that the tame result will be 
arrived exactly if S. 74 of the Contract Act ia applied. * 

After refertiog to the obtervatkKia of the Privy Council in these 

1. AMkya Prasad, v. SMv Prasad. A. I. R. 1927 Nag. 18:97 L C. 
1019 : 22 N. L R. IfiO. 




OMM*'* It h dktK ^OmtndE Act In inist*|.1iMliid^ S.71. cMiHm 
I n cmub CO oU oMUcteCiildKMcto mpecc of bndi not oxeepced. k tt «M»tp 
d>««6ire, open to lite InAen Court* even where the result night appcw 
hwd, to *{^7 to the letter, forelm rulce dF law or eqoky. Enf^bdi 
or Amecicjin. noiiMnt the ecprcM term* of rite Indian atatute, and 
usurping In effect the functions of the Legislacure. In the present tuk, 
the contract ha* been executed and postetsion given, and the contractlni 
purchaser evicted. The contracting purchaser h entitled to recover from 
the vendor, who hat guaranteed his ritle, the value of the land at the 
date of the eviction. In a Bombay case* it was observed at follows s 
'*The LegisUtare has not prescribed a different measure of damsges in the 
case of contract* dealing with land from that laid down in the case of 
concrscts relating to comnsodiries”. referring presumably to S. 7) of the 
Indian Contract Act though they further pointed out that in cates of 
dispossession, as oppos(»l to cases of unexecuted contract of land, the 
English rtile would be the same as in India. * 

Section 73 is inapplicable to the ease in which there is no bretch of 
contract but merely a breach of warranty,* 

After discussing the following rulings *•’" on the point if is held 
that there to nothing in S, 73 to restrict its application to contracts relating 

1. Moolrii], V. V'iiWanoth, 37 Bom. 193: 17 I, C. 627 *. 4J I. A. 7.4 

(P. C.) 

2. Imomhundi. v. Mutsaaidi, A. L R. 1918 P. C, 11 : 16 A. L J. 

800': :o B. L R, 1022 : 28 C. L /. 409: 23 C. W. N. 501 

15 M. L. J. 422 J 24 M. L. T. 330; 45 CaL 878 : 47 I. C. 513 : 

45 1. A. 73 : 9 M. L, W. 518 : 1919 M. W. N. 91 : 5 P. L W. 

276. 

3. Ramsing Kundan Singh & Sons, v. Saian Damji. A. 1. R. 1927 

Sind 120 : 101 L C. 704 : 19 S- L. R. 337. 

4. Banti Lot-Ram Rattan, v. Rom Cfiand'Tola Ram, A. t. R. 1930 

Uh. 643 : 127 I. C. 353 : 31 P. L R. 976. 

5. Nogardoi Saubhagjadiu, v. Ahmodithan, (1397) 21 Bom. 175. 

6. Pitombar Swndarfi, v, Cossiboi, (1837) 11 Bom. 272. 

7. Joi Ktohen Dot, v. Arya Prtd NidU Sabha, A, I. B. 1920 Lah. 

297 : 58 I. C 757 : 1 Lah. 380. 

8. Sanchhod, v. Monmohandos, 32 Bom, 165 : 9 Bom. L R. 1037. 

9. Nobfn Chnufta Saha Patomatiidt, v. fCrishna Barou Dam, 38 Cal. 

45819 I. C 525. 

10. Adttesuon Nai(fa(.v. OmunothaChetti, A* L R. 1918 Mad. 1315: 

3ZM.LJ. 180: 40Mad. 388 : 39 LC. 358(P.^ 
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to aiofttMe |Ke|MHV only} nor doei It tiy doira uf (^fettat nttMOtt 
flfdwBkagiw In toipocrdfo bmch of« ooomct tdacing «o nuiTOdble 
p ro p erty w dMnguMMd Iran thMe ■fieetbif tmoumable p r o ie otty . Tho 
wordiiw ot the eectiOD t» cmnorehenrire enough eo Indode eoncreeia 
mptaiag tamoretbie property. A* obecrecd to the ciee of Ron^hodf 
It liapoMe no exception on the ordinery lew ee to damagee; whatever the 
attbiecc<«Batter of the contract maybe. It mutt, dterefore, foUow that 
in caeee of breach of contract for rate of an ImmoveaUe property by 
teaioo of the vendot*a inability to make out a good title, the d amagee 
ffiuct be aMeesed on the ptloch>le mated in S. 73. In the preeent caee tc it 
found chat the vendee wet aware of the vendor*t defective title on the day 
of the contract of eale. On the aeeutance of the vendor chat he would 
convey a aouod title within eight daya, the vrnidee advanced him Re. 125 
aa eemcet money out of the purchase money aeCtled. The faa that the 
vendee war aware at the vendor** defective title cannot affect the validity 

the contract which waa to be performed not on the day on which 
admittedly the vendor had no title, but on some other day on which he 
expected to acquire a marketable title. The contract of sale which 
involved representations by the vendor that he would perform his part of 
the contract on a particular day created expecutions in the mind of the 
vendee that he would get marketaUe title. The vendor was, therefore, 
bound in law either to fulfil hla promiae or compensate the promise for 
the ioM of the tight he expected to acquire. That loss would obviously 
be estimated on the basis of the difference between the contract price and 
the market price on the day of the breach as hss been done by the Court 
below. As the vendor himself had agreed to pay the damages to the 
extent of Rs. 400 which has been found not to exceed the difference 
between the contract price and the market price at the date of the 
breach, he was bound to reimburse the vendee by payment of that 
stipulated amount.* 

It ta true that in England the rule enunciated in the case of Ffaireaw* 
and confirmed in the case of Bain* doa not permit the purchaser to recover 
damaga for breach of a contract of sale relating to immovable property, 
but that rule is of an exceptional nature devised in view of the 
peculiar difficultia of conveyancing due to the complicated 
system of tltla unda which immovable property is held in 

1. RoacMied, v. Monmelumdalt 32 Bom. iff5:9 Bom. L. R. 10)17. 

2. SdduMom Tukoram ICunbi, v. JtOnm Janufi, A. 1. R. 1933 Nag. 

W i 147 L C 1091. 

3. Rui««t,v.TJi<miyt.a776)ZW. BI 1073. 

4. Bain, v. foOrngiB. (1S75) 7 H. L 153 r 43 L. J. Ex. 243 : 3| L T. 

3371 23 W.R. 261. 



Tl«i nale w *» douht «P^«i to * Boirf>»T cm* 
^tat a w rt^ afwihwqoent tw*** •* wm l«U not appUabie to In^ 
ia ftf* of the proahtene of S. 75, Contract Act, which w«re 

heU to be cwnporfrenalwf enoo^ to apply to breachea trf contracta 
fiom the aale of moveable and immoveable ptopercy. it ia now 

fettled diet S. 73 ta appUeable to breachea of contract rdiating 
to Immoveable property.* 

The plaintiff req>ondent. J, aodhli fourbrothett S, B. Bh and 
L were membeta of a Dayabbag family and aeparat& The deacendaota 
of S are defendanta 2nd party. 8 died in 1930, leaving only a widow 
Sukhni, who alao died before the ault. Bh. alao died, leaving only 
two wldowa. K and P. On I5eh July 1921, all the branchea of the 

family except S’a, mortgaged 23 Hfhoi and odd of land for a turn of 

Ra. »200 to the defendant 3rd party, P- Subaequently on 7th October 
1923, all five branchea of the family aold about 25 biglw* of land 
for a turn of Ra. 3500 to the appellanta. Under the terma of the ktbala 
a lum of R». 1560, the amount then due aa principal and intereat 
waa left with the vendee to pay off the above mortgage. The mortgage' 
debt, however, waa never paid off by vendee with the result that 
a suit was brought upon the mortgagee which rcaulted in a decree and 
aale. P bought the mortgaged property, and on 14th September, 1937, 
obtained delivery of poasetaion. Out of the mortgaged property 
about 11 bighoi waa Included in the property aold to the appellanta. 
but 14 bighoi and odd wu not to included. The reault, therefore, waa 
that as a result of the failure of the defendanta lat party to carry 
out the terma of the Contract the pUintlfiPa famUy waa dbposaessed 
of thia 14 bighaa of land. For this baa compenaation was 
claimed. Reliance waa placed on S. 55(2), T. P. Act, read with 
Sa.5l and 54. Contract Act. Held,* that S. 51, Contract Act, haa no 
ap^ication. It si not dealing with reciprocal promiaea to be 
aimukaneoualy performed. The vendee waa to pay off the mortgage 

1. Pitombor SundoiJI, v. Couibai, (1887) H Bom. 272, 

2. Ronchhod, v, Monmohondoa, (1908) 32 Bom. 165 • 9 Bom. L. R. 

1087. 

3. Nabfndundra Sabo, v. Krishna Barona Dasi. (1911) 38 Cal. 458: 

9 I. C 525. 

4. AiBifhaaoMm Mafdu, v. Onnmaiha ChtUt, A. L R. 1918 |Mad. 

1315': 391. C. 358 : 40 Mad. 338 1 32 M. L1.180 iF. B-) 

5. M«(iial.v.SilkJamiiadai.A.l.R. 1936 Mag.4: 18N.L.).313: 

3t N.L.R. Sup. 101 » 162 L C. 944. 
g, j ffi* Fbasod, V. Jamwwa IVaiod Sfngh, A< L R. 1946 Prt. 263 i 
12 B. R. 239 1 222 I. C. 315. 
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•t once, ot fn the bnisMltatc future. He had alio to pay certaltt 
other debts for which part of the cotislderatton was left with hint, and 
CO pay (he bahmee in cash. The vendors In return were to plaoe 
die vendees in imtnediate pouestion of portion of the ptoperty 
and in posseaHon of the remainder in 1928. It has not been shown 
chat the vendors failed to carry out these promises in all respects. 
The fine breach of the contract wai by| the vendees. True, the 
contract went on to provide for the posaible future contingency that 
the vendees might be in whole or in pact diapossessed by reason of some 
undisclosed defect of tide ; but for any auch contingency it also set out 
the remedy of the vendees, namely, a claim for damages and compensation 
agalott the vendors. These provisions being expressly set out in the 
contract, the vendees would obviously not be entitled to resort to an 
entirely different remedy for which the contract did not provide. The 
amtinfency did not arise until December 192.S, when the share of widow 
M waa lott to the vendees, by which time the vendees themselves 
were already in d^sult- The obligation laid upon the vendees under 
the terms of the contract to pay oS the mortgage was upon those 
terms wholly Independent of any subsequent dispossession of the 
vendees which might eventuate, and for which the remedy was 
expressly and Independently provided. The contract was not at all 
die sort iff oonttact contemplated in S. 51, Contract Art. Nor has 
b.S4 any application. That section relates to contracts consisting of 
reciprocal promises, such that one of them cannot be performed, or 
that its performance cannot be claimed, until the other has been 
performed. The present contract does not provide that performance 
of the one portion shall be dependent upon the performance of the 
other, for there was no promise of the vendors upon the performance 
of which the payment of the Rs- 1500 to the mortgagee was made 
to depend. On thecontrary, this sum of Rs. 1500 was the money of 
the vendora. It waa entrusted to the vendees for ■ ptrdcolat 
purpose, and clearly upon the terms of the contract the vendees had 
only to apply it to that purpose upon the vendors carrying out 
their tanmedlate promlsea, whkh they did by handing over die 
property. The vendees withheld payment not because of any breach 
of die terms of the contcaet by the vendors but for, other reasoM. 
They could not be allowed to say that they widiheld payment by 
teeson of any defoult on the plalntid'a part. Had, however, they aetuatty 
done thia It would have bemi something they were not entitled to do 
under the contraa. It may be forther said In thb oonmotfon. The 
aaortgageeould not be spilt, h had to be cedeemad as a whtde, or not 
at dL If, dtere^Me, the vendon had foded u the time of the aak to put 
their vendees In possession of this very small proportton of the veadad 
ptoperty, one and odd out oflSbi^m, the vsndeat would stfll 
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IKK have been fitttkled, dther in equ^ or upon the actual terms of the 
contracts to refuse to redeem the mortgage, or to leave an unpaid amount 
thereof proportionate to the esetent of their failure to get pottseatlon. 
Thus the suit is really one under the provisions of S.73, Contract Act. 
The proviso is strictly applicable and the trUl Court was right In 
holding that the plaintiff was entitled to compensation for any loss or 
damage caused to him by the defendants’ breach of the confi^act* 
Under the terms of S. 73# the compensation is only for loss actually 
suffered, and auch compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach The trial 
Court was, therefore, wrong in holding that the plaintiff could get any 
compensation in respect of lands w'hich had been sold by him or Mt. 
Sukhni before I4th September 1937, In respect of such lands the 
plaintiff or his predecessor Mt Sukhni had already received full 
compensation in the purchase price, and no further loss was caused. 
It may be that the plaintiff may subsequently be sueJ by his vendees for 
return of the purchase money. That, however, may or may not happen, 
if It Is a mere contingent liiblUty. and not as yet at least actual loss, S. 73 
would give no cause of action in respect thereof, unless and until the 
damage is actually suffered. No compensation can, therf^^re, be allowed 
In the present suit in respect of any such lands above referred to. 

2 Meaning of ‘*Coinpensatloci” The contention was that 
suit for arrears of rent wa^ not a suit for ’’compensation** for breach 
of contract. Held,* that “compensation” is the general term used 
also in S. ?3 to denote the payment which a party is entitled to claim 
on account of loss or damage arising from breach of contract. The 
effect in this place is to exclude suits for specific performance. 

3. Whan “compensation for any loss or damage caused** by 
breach of contract can be claimed:—Compensation was interpreted 
thus: “As Lord Esher observed in the case of Dixon^ the expression 
compensation is not ordinarily used as an equivalent to damages, 
although as remarked by Fry, L. J. in the case af Skinners' Co," 
compensation may often have to be measured by the same rule as 
damages in an action for the breach. The term compensation as 
pointed out In the Oxford DlctionarY» signifies that which is given in 
recompense, an equivalent rendered. Damages, on the other hand, 

1. Vjthitinga PiUait v, ThetdxanamurtUi PiUtu, (1880) 3 Mad. 76: 

5 Ind. )ur. 78. 

2. Dim, V. Caktafi, (1892) I Q. R 458 (463) : 6l L. J. Q. B. 529 : 

7 Aap. M. C. 161 t 56 J. P. 388 ; 40 W. R. 598 66 L. T. 554. 

3. Sdniun* Co. v, Knight, (1891)2 Q. B. 542 : 65 L T. 240 1 

60 L. J. Q. B. 629 : 56 J* P. 36 : 40 W. R. 57. 
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i 

confttttute the sum of money claimed or adjudged to be paid In 
compensation for loss or iniaf 7 suitained ; the value estimated In 
money, of something lost or withheld. The term compensation 
etymologically suggests the image of balancing one thing against another ; 
Ca prlniry signiicAtl >1 is cjj li/a!in:-*, ail the scconlary and more 
common meining U something given or oht Ined as an equivalent*- 
The derivative meaning vvas famllUr to the Roman ]urists and 
reaprears In the modern Codes founded on the Civil law (Sohm, 
Institutes of Roman law, 3rd Edition, pp. 458-463)''* 

B 

There is no contract in respect of which it Is easier to estimate In 
terms of money under S. 73 the loss or damage caused by a breach 
of It than a contract for the payment of money. All that has to be 
ascertained is the rate of interest that the person to whom it ought to 
have been paid would have got on it if it had been paid as per term 
of the contract. • 

The Full Bench of the Madras High Court* held that a manager 
of a joint Hindu family, who had agreed to sell immoveable property 
belonging to himself and the minor members of the family was 
personalty liable vmder S. 73 of the Indian Contract Act for damages 
for failure Co perform the contract when it was found that it was not 
binding on the minors. In this view the defendant cannot possibly 
seek the protection of the Hindu Law relating to a co^parcenary body 
in order to defeat the plaintiff's claim The principle laid down in the 
Calcutta casc^ and several other cases is perfectly correct and the 
measure of damages in a case like the present Is the difference between 
the price agreed upon between the parries and the price at which the 
defendant actually sold the house on the date the sale-deed was 
executed. 

A person was not prepared to wale, even for a short time, before giving 
6nal instructions for the cancellation of his contract to purchase goods, 
to see whether the injunction prohibiting importation of his contracted 
goods Was ro be continued as to future importations, nor did he care 
on its discharge to cancel ills letter of cancelUtion which he could 

1. Mo::a(uirai Ahad, v. Mcihomed Arimuddirj BKumyu, A- I R. 1923 

<'al 50' : 7^ r C. 17 : 37 C. I . I 108 . '7 C, W. N. 210. 

2 . Ktshjnial, V, Bapw. A I. R. 1026 Mag. 363 ^ 04 1. C. 071. 

3. Ad'feesm m NdtdiA, v. M. V'. Gumnotka C^rtci, A. 1, R. 1918 Mad. 

M. LT. 300: 40 Mad. 338: 32 M L J, 180: 
5 M. L. W. 425 : ,39 I. C 35S : (I917i M. W. N. I7l (F. B.) 

4. Mgbir^chandfa ^ha Paramamck, v. Ktishna Barana Dasit 38 CaL 

^58:9 1, C. 525 : 15 C W, N. 420. 

5 . Radka KisKan )Cdul^ v. Sfuutltar Das, .A. L R. 1927 Lah, 252 ; 

JOO L r 422 28 F. L. R 620 : 9 L L. J. 199. 
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euUy btve done br cable, fnspice of the feet that the vewJors were itiU 
prepared CO keep the oiacracc open. that the canceliation li 

not due to the granting ot the injunction but li a voluntary act on the 
part oftheperaon for which the person obtaining injunction is not 
titblr. 

The suit was really not a suit for recovery of the original price, 
because the consideration did not fail from the very beginning, but waa 
lor damages for the loss suffered by the pUinciff on account of the 
breach ot the contract^ Hetd,^ that the measure of damages should 
be the extent of the loss suffered by the plaintiff. The real losii to him 
h the loss of the property, that is tossy, its going out of his possession. 
In order to compensate him fully and put him in a position, as if he 
had suffered no loss whatsoever, one would have lo deliver to him 
another property of the same value as that which he has lost. It, 
therefore, follows that the measure of the loss to him is the market 
value of the property at the time when it goes out of hi.s possession. It 
would be both inequitable and unjust to base the amount of damages 
on the price paid in 1891, for since that year the situation has 
considerably changed in I9i0. On the other hand, the plaintiffs 
predecessor h id parted with her money and has not been receiving any 
interest On the other hand, the plaintiff has been in p(>sse8Sion of 
tJ'u; property and receiving its profits ; but he might also have improved 
tiu: lands by further investments as well as by his labour, and the price 
of the land has und iiibtedly increased in consequence of the general 
ris« in prices all round. If the plaintiff's pr^'decessor had been given 
some other lur\J, to which the title was not defective, that proj>erry 
also would have risen in value to the sa ne extent as the property wiiich 
..c has now Iok. In view of ail these circumstances, the equitable 
merht>d would be to \iphold the decree of the Court b.dow, under 
whic’n damages have been assessed at the present market value." 

A person purchased certain property and subsequently a decree was 
passed for proprietary possession In favour of a third party, field,* 
that no lots or damage can be said to have been caused to the purchaser 
by the mere passing of the decree as to entitle him to sue tor damages 
for breach of contract- It is possible that the decree for possession may 


1. Albeit Bonrvflfi, v. Imperial Tobacco, Co, of India, Ltd, A. I R. 1929 

P. C. Ill: 33 C. W. R 1034 : 57 M. L J. 558 : 30 M. L W. 
488 : 1929 A. L J. 1070: 31 B. L. R. 1388 i 50 C. L ]. 351. 
119 I C. 606. 

2. Mtthammfld Sfddiq, v. Mufunnnruid Nutht A* I. R. 1930 AIL 

771; 1930 A. L J. 653 : 124 L C. 185; 52 AIL 604. 

3. Bfuigwoti Prasad, v. Badri Prasad, A. L R. 1936 Oudh 141 : 1936 

O. W, N. 143 : 160 1 . C 453 :1935 O. L. R. 73. 
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never be executed- By reuon of negligence or some other retson the 
decree^hotder may fail to execute it uittil it has become Ixirred by 
limitation* In such a case the purchaser may retain possession of the 
property sold to him and maynot suffer any loss although his title has 
been found defective. Hence the mere passing of the decree cannot be 
held to constitute a cause of action, and the cause of action does not 
accrue until the purchaser has been dispossessed in execution of the 
decree. A suit brought by the purchaser for refund of purchase money 
or for loss or damage for breach of contract before he is actually 
dispossessed in execution of the decree is. therefore, premature. Unless 
and until the purchasers are ejected in execution of the decree against 
them, they are not legally entitled to remain in possession and to recover 
rents from the tenants. Under the law of contract in India 
compenaation can only be claimed under S. 73. Contract Act. when 
loss or damage has been caused, and it is doubtful whether it could be 
held that the mere passing of the decree actually causes any loss or 
damage before the decree has been executed. Moreover, it was definitely 
provided in the sale dced that in case of any disturbance or dispute the 
buyer could claim his money with Interest from the seller from the 
date of dispossession. Evidently it was not the intention of the parties 
that the buyer could claim compensation unless and until he is 
dispossessed, and that contingency has not yet arisen. This view finds 
support from the following decisions’ in which two rulings of 
the ludlcial Committee, arc referred and also from the Full Bench 
Nagpur decision.^ The reasoning of this case* does not seem to 
•uppiirc the view that if the purchaser retains possession then he can 
sue for recovery of his purchase money even before he has been 
dispossessed. The Patna ruling* is distinguishable as no question of 
dispossession arose in that case. The Madras case*^ is the decision 


K Muhammad SiddiijfV. Muhammad Nuh. A. I R. iS^JO All. 77 1 ; 
124 1. C !S5 ; 52 AIL 604 j 1930 A. L. 653. 

2. Juscum Bold, v. Pntht CHanJ LaL A- 1. R. 1913 P. C. 151 : 

501. C 444 : 461 A. 32 : 46 Cal 670 (P. C.) 

3. Hanuman Kannut. v, Hanuman Mandar, (13911 19 Cal 123: 

181 A. l58:6SaT.9l fP. C.) 

4^ Koii Rao, v. Zabu, A. I. R. 1932 Nag. 5. 136 L C 225 : 

28 N. L R. 31. 

5. Multanmat Jayram^ v. Budhumal Keval Chanda A. I. R. 1921 Bom. 

252 : 61 I. C. 70 ; 45 Bom. 955 : 23 Bom. L R. 325. 

6. Lakhpot Kuof, v. Oasrga PtOMod, A. 1. R. 1929 Pat. 388 : 117 L C* 

654:8 Pat* 432. 

7. V. M. Murakanni^ v. A. V« Periya ICanippofi, A* L R* 1934 Mad* 

687 : 151 L C 920 : 57 Mad, 1016 : 6? M- L. J. 647. 
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bf t rimie iudge* and the opinion eapretsed is an ohite? dictum which 
was not necciiary for the decision. 

The present comrta was a promise by the tenant to pay the 
Government revenue and ceai. There was a breach of this contract, the 
moment the tenant failed to pay the Government dues on due date At 
that moment the plaintiff’a property was in ieopardy, and he was entitle 
to sue for any damages which would be incurred. Clearly after the 
breach the plaintiff could have avoided all damage by paying Rs. 9 which 
was the amount due to the Government. He did nothing and allowed 
the property to be sold. Every person who has a right to damage for 
breach of contract must take all reasonable steps to mitigate the loas 
arising from such breach. In the present case payment of a very small 
sum could have avoided the damage which occurred in this case, and as 
the plaintiff did not take any step to mitigate his damages, he cannot 
claim the large amount which he now does in this case. 

Section 73, Contract Act, allows compensation “for any loss or damage 
caused” to the party who suffers by the breach of a contract. The loss 
or damage must arise in the usual course of things from such breach. 
The law does not regard collateral or consequential damages arising 
from delay In the receipt of money.* Refer to the case of Graham* which 
endorses the same view. 

4« ” Compensation for failure to discharge obligation resembling 

those created by contract—There was a contract subject to a 
condition that the plaintiff may upon a breach of it treat it as cancelled 
and not ask for damages. HeW,** that the defendants were bound to 
justify their refusal to perform the contract since they themselves bring 
out the state of affairs which would avoid the contract. This view is 
covered by the Bombay case, ^ 

This is a case falling under Cl. 3, S. 73, Contract Act. The appellant 
was a co-sharer collecting rents on behalf of himselt and the respondent. 
It was his duty to pay to the plaintiff his share of rent when that rent 
was collected, and although there was no express contract that he should 

1. Dhanu Lai, v. Kuldip Narayan Singh, A. I, R. 1940 Pat. 88 i 

186 1. C. 852 : 6 B. R. 403. 

2. BKobani Pfoionna Lahiri, v. Sarojinl Debya, A. I. R. 19H CaL 

1 C6 : I. L. R. 1943^1 CaL 578 : 212 I. C. 483. 

3. Graham, v. Campbell, 47 L J. Ch. 593 : 38 L, T. 195 : 26 W. R. 

336 : (1878) 7 Ch. D. 490 (494). 

4* Shahabuddin, v Vilayat AU Khan, A. L R. 1926 Nag. 435: 
95 L C. 614. 

5. ChMtal Dayabhai flT Co, v. Ahmedabad Fine Spinning & Weaving 

Co, Ud, A. L R. 1922 Bom. 44 : 46 Bom. 806 24 B. L R. 

295 : 67 I* C 223. 
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comperMttte the plain tiff for deUy In making the payment by an 
additional payment of Intereac there waa obligation reaembllng thoae 
created by contract tncarred by the appellant and not discharged by him 
to pay to the plaintiff his share of profit on due date”, and the plaintiff 
being iniured by the appelianc's failure to discharge that obligation 
**is entitled to receive the same compensation from the party in default 
as if such person had contracted to discharge it and had broken his 
contract". Such injury can be compensated and, should be compensated, 
by allowing an equitable rate of interest. The rate of interest may be 
allowed at I p.c.per mensem. There axe circumstances in which interest 
can be allowed on general grounds of equity and Ulus, (n) does not cover 
the whole of S. 7), Contract Act. This has already been pointed out 
by a Bench of this Court* where the ruling referred to in the case of 
Iwolu Prasad* was considered. In the Frlvy Council case* a Mahomedan 
widow's claim to interest was allowed on lier unpaid dower debt on the 
ground that although there was no agreement that she should obtain any 
sum in excess of her actual dower, she was entitled on equitable 
considerations to some reasonable compensation **be it calculated on the 
basis of an equitable rate of interest 

% Ooaapensatlon U not to be given for any remote damage,—In 
the present case, there was (k> loss or destruction of the articles consigned 
and the applicability ot the section 72 of the Railways Act JX of 1890 to 
the case depends upvin cue question whether there was, within the 
meaning of the enactment, a ‘‘deterioration'’, for which the contract 
purports to render the detendants not responsible, since tuc words 
*Mainage to the goods” in the contract may be taken to c omprehend 
deterioration. The word 'deterioration* imports the becoming reduced 
cither in quality or in value csec the Standard Dictionory). Having 
regard to the nature of the articles and to the very limited delay, it is 
not iKJSsible to suggest that any deterioration in quality could have taken 
place. As regards the value ot the cloth, however, it might well have 
been shown to have been otherwise with reference to what was laid 
down in the case of Wilson,"^ I'hcrc the plaintiff, a cap manufacturer, 
sued the defendants for damages caused by the improper delay in 

1. AnmiH Kumar, v, Lachmi Ckand, A, 1, R. 1928 All, 500 : 

Its 1. C. 114: SO All. 818. 

2. Jawala Prasad, v. Hati Lai, A. L R. 1924 All. 711 : 79 I. C, 1049 ; 

46 All. 625, 

Hamtra Bibi, v. Zubaida Bibi, A. 1. R. 1916 P. C. 46.36 L C. 87 : 
431. A, 294: 38 AIL 581 (P.C) 

4. Abdul Join Khan, v. Mohammad Abdul Sotam Khan, A, 1. R. 

1932 AU, 505 : 1932 A. L, J. 733 ; 1391. C. 158. 

5. Wilnn, V. Lancashire St Vorkihift Railway Co, 30 L ]• C. P. 232, 
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dcbucrlng •<»»« cloth. The pItinHff hwi bought the artkle with t view 
CO make It into cape for tale during the spring season of the fear, but 
owing CO the delay in transit the plaintiff was unable to sell or use any part 
of ir Of to manufacture any part of it Into caps for sale in that season. 
Rcferrtngtothefal! in the value of the cloth that could beshown to have taken 
placeln consequence of the same arrivingata time when it was less indemand 
and less capable of being applied to an immediate use William, Wiles 
and KeatingJJ., spoke of it as “deterloration’% and those learned judges 
as well as Byles*) , held chat in respect of such fall, the same being the 
direct and natural result of the delay, the carrier was liable even in 
the absence of notice of the purpose for which the article 
was sent Clearlyt therefore, in the present case if the plaintiff 
had alleged and proved that, owing to the loss of the special opportunity 
for sale of which he wished to take advantage, the cloth had fallen in 
value compared to what he could have got for it, had he been able to 
dispose of it at K as he intended, the plaintiff would have been entitled 
to a finding that there was a ** deterioration ** within the meaning of S. 11 
and tl^ai the condition relied on as operating to limit the responsibility 
of tlie defendants in respect of such deterioration la void, inasmuch as 
the cv>ntract is not shown to have compiled with the provision contained 
in clause ( b ) of the section. But the plaintiff did not allege and prove 
that there was any deterioration as just explained. Section 71 docs not 
therefore, apply to the case. The lower Court awarded damages 
ot the trainage for the plaintiff and his assistant from E to K and back, 
rent paid at K for the shop engaged by the plaintiff for doing his work 
as a tailor and food expenses for the plaintiff and his assistant during the 
time they were waiting at K for the arrival of the articles. It is scarcely 
necessary to point out that none of these expenses was the proximate and 
direct consequence of the delay in the delivery of the articles and were, 
therefore, not awardable as natural damages. See the cases of Woodgtf* 
and Gees as the difference between the price which could have been 
obtained at the festival and that on the date when the cloth was returned 
CO the plaintiff would have been. See the case of Wiiion^ in this 
connection. No doubt had the plaintiff caused intimation to be given to 
the defendants when the articles were encrusted to them that he wanted 
them tor tale or use at the festival, it may be that the items allowed by 
the lower Court would be awardable as damages within the contemplation 
of the parties. But, as already stated, the defendants were not 
informed, when they undertook to carry the goods, that these were 
required by the plaintiff at the specific time at which and for the specific 
purpose for which he wanted them at K. The items allowed by the 
lowe r Court were, therefore, coo remote and ought not to have been 

1. Woodgeff V. Gnai Vestem Roflway Company, L. EL 2 C. P. 318. 

2. Gee, v. LaneaskiYe and ymksfuu Rati, Co, 30 L. ]. Ekch. 11. 

3« WUion, V. Lancashift & Yafkihitt Railway Co, 30 L J. C« P« 232. 



1474 wiut Don amoomt to mn/^n of conmucr* ? f Ch. Vt 

ttlotrfd It wai held further that the platntfflF have cUleoed M 

damagea the dUFerence between the ordlnatf value of the gooda at K and 
the fpecial value which the? would have hai if they had been delivered 
to him at the time contemplated to as to be available for the special 
market then ejclatitig at K (ITibea* and illustration (q) to section 73 of 
the Indian Contract which Illustration appears to be based on the 
English case). The plaintiff, however, did not allege or prove any such 
^'deterioration*', though there was a vague claim and vague evidence u 
to *1osi of profit'* owing to delay In delivery. It was. however, 
dUfinccly held in the above case, and illuttration (q) to section 73 of die 
Contract Act distinctly shows that the plaintiff could not in such a case 
recover any damages tor loss of profit. The lower Court was wrong 
in allowing the plaintiff the rail fare of himself and his assistant from 
Eto K and hack, and the cost of their food and lodging at K. Such 
damages could not have been in the contemplation of the parties when 
they made the contract, nor can they be said to have naturally arisen In 
the usual course of things from the breach, since the Railway Company 
had no notice of the reason why the things were being sent to K, or of 
the arrangements which the plaintiff was making to utilise them there. 
In other words, these damages are too remote and do not fall within 
the purview of 8 73 of the Contract Act." 

Travelling expenses of the seller to the place where a breach of 
contract occurs, to have the goods resold under S.I07, Contract Act, are 
remote and cannot be recovered as damages under S. 73, Contract Act 
as such expenses are common in the ordinary prosecution of business 
and arc not usually attributed directly to breaches of contract.® 

6. What does amount to breach of contract I Under a contract 
of sale there was a duty on the part of the vendor to give notice to 
the vendee of the arrival of the goods and it was not done. HdcL* 
that it amounts to a breach of the contract. ^ 

The morhtagor entered into a transaction under which he sold half 
of his property mortgaged to the vendee who undertook the liability to 
satisfy the mortgage deed and clear off the encumbered property but 
neither the vendee nor his sons after his death carried out the 
underuking to satisfy the claims ; whereupon mortgagee obuined a 
final decree for foreclosure and the whole of the property pamed into the 


1. Wilson. V. Lancashire Yorkshife Railway Co, 30 L J* C. P. 231. 
2« Madras Railway Co, v. Gownda Ron, (189S) 21 Mad. 172: 
8M.L. ]. 85. 

3. Karachi Suam RoUet Flour Mills, v, Indio Continental Agency A. L R. 

1917 Sind. 36 37 I C 7 : 10 S. L R. 118. 

4. Alagifiiamy Ahar, v. Runa Chama Mona Naimna Ona fif Bros. 

78 I. C 326: 19 M.L W. 654. 
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pornwrion rnd ownership of the moitgafee. HM,' thsc there bed 
been s bretch of contract and the sendee, and if he was dead, his son wai 
responsible for paying damages on that breach of contract to the 
tnongagor. 

When a party to a contract Is entided to cancel the contract by 
reason of the breach by the other, notice of cancellation should be given 
to the other party. If no notice is given then It must be deemed that 
the breach was condoned and chat the contract was allowed to 
continue. In this case the District Board not having given notke of 
breach of contract, the contract must be held to be subsisting. * 

The plaincifis having used ambl^ous terms in their order, terms 
which were misinterpreted by the defendants and such niisinterprecacion 
having been acted upon, It is now open to the plainclfb to contend that 
they did nor make the offer u understood by the defendants. This 
principle and the cases supporting it appear in Leake on Contracts at 
p. 15%. Whether, therefore, the contract, as subsequently ratified by 
the plaintiffs, was in order from Its inception, it is clear that by 
non-payment it Is plaintiffs that have broken the contract. • 

The Municipal Board, Cawnporc, accepted plaintiff's tender subject 
to certain conditions* one of which provided that the contract was 
subject to the approval of the Engineer. The contract further provided 
that the contractor was bound to carry out changes made In the work, 
design, plan, e(C., by the Engineer and that such alterations would not 
invalidate the contract. Subsequently the Engineer asked the work to 
be stopped until further orders. After some correspondence between 
the parties, a new specification was resolved upon but the Council 
invited fresh tenders and gave the work to a new tenderer. 
that it was clearly a case of breach of contract on the part of the 
Municipal Board, Cawnpore, 

One of the terms of the contract is that on receipt of the railway 
receipt or invoice the buyers would have to pay the price and take 
delivery. Held,^ that mere intimation of arrival of two or three bales 

1. Bidiun Dcryfli, V. Gaya Projod, A. I- R. 1928 Oudh 148 . 4 O.W.N. 

1262 : 106 L C.831. 

2. M. Koilasnada Samus, v. The President, Dtstrict Boards Tanfore^ 

A. L R. 1928 Mad. 211 : 1C6 1. C. 815. 

3. E. V. Ram & Co, v. John Bhau 9 Co, Ltd, A. 1. R. 1923 Mad. 

873 ; 108 L C. 644. 

4. Nadir Shah, v, Mumetpoi Board, Cawnport, 121 1. C. 394: 

1929 A. L. J. 735. 

5. Chhate Lat^Ambay Prasad, Ddhi, v. Nothu MoLMisri Mol Ddhi, 

A. L R, 1930 Uh. 193 (2): 125 L C 189. 

P.— 186 . 
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of goodi fs no compliance with the above stipulation and buycta 
£atiing to uke delivery are not guilty of breach of contract. 

The Municipality sold by auction a license for the pawnship and 
N purchased it. The terms of the contract of sale were reduced to a 
document which recited that N waa licensed to carry on business as a 
pawn broker for three years subject to certsin conditions but contained 
no guarantee as to the validity of the license. The grant of the Ikrenae 
wai, on appeal by a disappointed bidder, set aside by the Commissioner 
under the powers given him by the Burma Munldpal Act on the 
ground that 14 days* notice as required by the byedaws was not given. 
1 he Committee resold the license by auction and it was purchased 
again by N for a much higher sum. N brought a suit against Committee 
in damages for breach of contract basing his claim on the difierence 
between the two bids Held,* that the Municipalicies were not In a 
poaition to giiaramec what the action of Commissioner would be, nor 
could it be presumed that they -nrer Intended to give any guarantee In 
the matter and that there was no breach of contract on their part and 
so they were not liable in damages 

A by a registered sale-deed transferred a certain property to B In 
consideration of B agreeing to apply a portion of purchase money to 
the payment of a previous debt due by A, no specified time having been 
fixed by the deed and one of the stipulations being that in the event of 
payment being made at a later date B would be responsible for the 
payment of whatever interest might accrue due to the creditor from the 
date of the execution of the deed. B failed to pay A's creditor in 
breach of the covenant stipulated and A's brother paid the same. A 
sued to recover the amount of unpaid purchase money from B. Held* 
that there was a breach of contract and \ was entitled to sue and 
recover the amount which B had agreed to pay to his creditor and he 
was not bound to show he had suffered any damage by failure of B to 
pay the sums left with him. Refer to rhe following CRses®-"* in thia 
connection. Moreover, it is clearly bid down in this Calcutta case* 
in the following passage : “The principle uFK>n which damages are to 

1. AhKwe, V, Municipal Commiuee of Thaton, A. L R. 1930 Rang. 

16 : 7 Rang 441 : 120 l.C 135. 

2. Ram Rachhya Singh, v Raghunath Prasad Misser, A. I. R. 1930 

Pat. 46 : 8 Pat. 860 ; 122 L C. 244. 

3. Roghunoilui Chariar, v. Safagopa Chariar, 36 Mad 348: 

21 M. L ). 983 r 12 1. C. 353 i 2 M. W. N, 227. 

4. Raghubof Roi. v. laH Raj, 34 AIL 429 14 L C. 244 ; 8 A. L. J. 

S34. 

5. DOJu ani ^ingh, v Syid Shah Ramjan Ali, 6C. L J. 398, 
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be asMBicd iit Bt Btron Parke observ«^i in the case of Robmson* chat 
where a party sustaina a toss by reason of a breach of contract, he ia» to 
far IS money can do it, to be placed in the same situation with respect 
to damages, as if the contract had been performed. This neccasaiily 
leads CO the two rules suted in the case of Hadley,* namely, first, that 
where two parties have made a contract which one of them has broken, 
the damages which the other ought to receive in respect of such breach 
of contract, should be such as may fairly anJ rcaso ^ably be considered, 
as arising naturally, chat is, according to the usual course of things from 
such breach of contract itself, and secondly, that the damages may be 
such as may reasonably be supposed to have been In the contemplation 
of both parties, at the time they rnaie the cantracc as the probable 
result of the breach of it The damages, however, cannot Include 
compensation for any remote and indirect loss or damage sustained by 
reason of the breach*** It has been laid down in this bull Bench case* 
thiis : df payment is refused or is not forthcoming, then there is a 
breach, and the suit against the delaulting obligor or promisor Is, not 
lo make him do something in furtherance ot the coE’itract, tor the time 
of it^ performance is passed, but is in reality one tor damages foe tnc 
breach of it, the measure of which will be the amount or the debt 
with interest”. 

A entered into contract with B tor >0i> tons ol rape seed cake to be 
delivered in Ianuary and February in two instalments. B was willing 
to deliver the lanuary instalment but A not being ready to cake 
delivery, B intunatei to him char B treated the contract as 
cancelled A, later on, made a tender of money and demanded 
February instalment hut B rctused to admit the contract as subsisting. 
A brought a suit lor damages for breach of contract. HeU* that the 
contract was a singh; contract with a subsidiary agreement as to delivery 
and payment, and A having failed as regards no less tha- one4ialf at 
the outset of the contract, it would be in effect putting upon B a 
different contract if A vverc allowed to insist on performance of the 
second half. A’s suit insisting on performance ot the contract could 
not lie. It U clear that the mere fact that the plaintiff committed a 
a breach of the term of contract with reference to the first instalment 
would not Itself suffice as a ground for treating the defendant as entitled 

I* Robinson, v, Humuin, (1848) I Ex. 830 (855). 

2, Hadiey> v. BaxendaU, (1854) 9 Ex. 341 : 2 W. R. 302 ; 18 Jur, 

358 : 23 L. J. Ex. 179; 2 C L. J. 517. 

3. Huisflin All Khan, v. Ho/k AU Khan, 3 AIL 600 (F. B.) 

4 Kheura Molion Dry fiT Co. v. Benade Behary Sadhu, A. I* R. 1930 
CbL 382 : 34C. W-N. 32 : 126LC. 545, 
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to reluK to oirry out the contract ■■ r^rdt the lecond inmlnteot. The 
contention that whenever there haa been a breach or a breach In 
a material particular, the ottier party is entitled in a contract such as thli 
to bHnji the contract to an end was n^itived by the House of Lords 
in the case of Meriey.* But it appears to be equally clear that die 
House of Lords did afirm the proposition that, if the breach that 
had taken place was one which went to the root of the contraa, the 
consequence wu that the patty who was in default could not insist 
upon the remainder of the contrset beins carried out. 

7. VV ben the party ia entitled to damagea <— The defendant, 
a pleader, was retained by plaintlSs Nos. I to 7. who describe 
themaelvea “as ryou of vurtur attahatam", to appear for them 
in certain suit which they expected would be brought against them by 
the dgrahofamdarj and not to accept vakalat from the latter. He 
received Ra. SOO from them and was entitled to get Rs. 2,000 under the 
agreement. The agreement between the parties, which was in writing, 
also provided that the same fee was to be paid to him in other suits 
which may be brought by the agtaharamdat against other ryots “in a batch 
along or simultaneously” with suits against themselves. It was clearly 
intended that he was to appear for all the ryots against the landlord in 
all the suits in which the ques tion for decision are admitted to be the 
tame. It waa urged for the pleader that the agreement provides that 
he should appear only in chose suits against ocher ryots which may be 
brought along with the suits against the seven plaintiffs, i his may 
strlaly be so, and it may be that, if suits were brought against the others 
before or after the sultt against these plaintiffs, the agreement does not 
bind him m appear for them. But there can be no doubt, looking to 
the terms of the document, that the parties intended that the defendant 
should undertake to do all he can for the tyots in the Court of first 
Instance and the appellate Courts and was not to appear for the 
ograhamdar against any of the ryots. The defendant afterwarda filed 
aulta on behalf of the ograhamdar against plaintiA Nos 8 & 9, other 
syou of the village, the question in issue between them being the same 
u between the plaintiffs and the agraharamdar. Held,* that the 
ddfendant has thereby disabled himself from performing his part of the 
contraa and he has broken it. He waa not in a position to do all in his 
power for the plaintlili as he had promlted to do. The plaintlffi are, 
therefore, entitled to sa aside the contract and claim damages. 


1 . 


Z. 


Metscy Sted and Iron Co. Lid, v. Naylot Bemon ffT Co, (1884) 
9 A. C. 434 : 53 L J. Q. B. 497 : 32 W. R. 989: 
51 L. T. 637. 

Tambwri Venkotarmnayya, v. Lakshmiiiarasimha Choryulu, A. L R. 
1914 Mad. 21 :22 L a 33 : 26 M. L. ]. 72 1 14 M. L. T. 589 ; 
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nslntift agreed to buy goods trom M whidi they agreed to «dl i» 
defendants. Subeectuendy it was agreed chat the defendants should pay 
M direct against ddiewy and should get M to give credit to the piatntlfis 
for the amount. Ddiendants failed to take delivery- HeM,* that the otigfaiat 
contract as to delivery was subsequendy modified, and that the idaindds 
were entitled to the didierence between the price which they had agreed to 
pay to M and the price which the defoidants had agreed to pay to them. 

In the absence of a guarantee by the Railway that the goods would 
reach before any particular date, and of notice by the consignor at the 
time of consignment that the goods were required in connection with 
festival, the consignor was not entitled to special damages but that he 
was entteled to ordinary damages for the non-delivery of goods within 
reasontble time.” 

A vendor was obliged to resell the goods on account of the breach 
of contract by the vendee to accept and pay for the goods. Held,* 
that he f the vendor) is entitled to claim damages to the amount of the 
difference between the contract price and the market price on 
due date. 

The plaintiff made undue delay m reselling the goods which the 
defendant failed to take delivery of as per the contract of sale between 
the parties. The plaintiff claimed damages on the bash of the actual price 
realised by him. Held,* that he was entitled to damages only on the 
basis of the market price on the date of the breach and the lower 
appellate Court was perfectly correct in holding that the appellant 
(plaintiff) was not entitled to recover damages on the basis of a resale 
which had taken place nearly two months after the due date of the 
contract which was a contract for ready goods, the appellants should 
in the circumstances of the case have been allowed to amend the 
plaint so as to claim damages on a proper basis. Refer to this case* 
in this connection. 

The plaintiffs had applied for a reserved carriage from Deoria to 
Cawnpore. The Officiating TrafBc Manager replied to this letter saying 
that he regretted that a reserved carriage could not be provided by the 
train from Tahsil Deoria, hut that endeavours were being made to 

1. Hiraloi Amba Lai, v. Gapalfi KalUanji, A. 1. R. 1920 Bom. 346 : 

591. C. 263: 22 Bom L- R. 338. 

2. Fatal Uaki, v. E. I- Ry. Company, A. I. R. 1922 AIL 324: 641. C. 

858 : 43 All. 623 ; 19 A. L. ]. 654. 

3. Mehs Chand, v. The Finn Jugal Ktsfiore Gidab Singh, 85 L C. 

317 :6 Ub. L). 415. 

4. Oongaram, v. Koioomal, A. I- R. 1925 Sind 222 ; 83 1. C. $71. 

ik ShovlutKiaf, V. Tyehab, 1 S. L. R. 81. 
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provide one from Bhatni to Ctwnpore by the «inie train* In purauance 
of thb aufgettion he, no doubt, issued orders to the subordinate staff 
chat a rcsenred carriage should be supplied. A carriage Intended to be 
reserved subsequently was despatched from Oorskhpore to Bhatni, bur 
no reserved carriage was available when the train arrived at Deoiia 
The plaindffi were consequently put to considerable inconvenience, 
annoyance and disappointment. Held,, that the plainrift were not 
entitled to damages for breach of contract as there was no complete 
agreement between the plaintiffs and the railway Company for 
providing a reserved carriage. 

The mortgagee Is entitled to damages on account of failure of the 
debtor to pay the debt at the stipulated time and that the measure of 
damages prima fade should be the same as the rate of interest agreed 
upon, though the Court has iiUcreti )n to reduce this rate if it is found 
to be unusual s 

In a contract for purchase of goods it was provided that in the event 
of th^! purchaser failing to accept the draft on presentation or failingto 
pay at maturity the seller could sell the goods on the account of the 
purchaser who was liable for any deficiency and chat in case of need, 
seller^s invoice could be taken in lieu of draft. The contract did not 
provide any special penalty tor failure to take delivery after Intimation 
of arrival The invoice was sent This was followed by an intimation 
of arrival and on receipt of this intimation a breach cook place. Held,^ 
that under S.7} the vendor was entitled to damages as represented by 
the diff^ercncc between the two prices, the contract price and the prlc^ 
on the dace of default 

A, on behalf of a lady, put up to sale the full proprietary title 
In the property 'belonging to her and B offered to buy the same 
for a *ceitain turn. Subsequently B found chat there was a cloud 
over the proprietary title and he refused to purchase the property. 
Thereupon A sued for specific performance of the purchase and 
in the alternative for damages* Held.^ that A was not entitled to 
have the contract specifically enforced as the lady was not in a position 
to give the purchaser a title free from reasonable doubt. Moreover 
A was not entitled to any damages as damages could not be awarded 
on any general principle. 

1. B- N. W, R>, V. Bfliifwth, A. 1. R. 1927 All 837 . 106 I. C 387: 

25 A L j, 899. 

2. Bmyadi Begam, v, Chhonga &ngli, 115 I C. 26, 

3. Narotn Das Jaini Mai, v. (Ciia? Nath Ooenka. A. I. R. 1928 Lah. 

817 : 116 1. C. 551, 

4. Mann ii Sfiigk. v* Deputy Commiisioner, Skapur, A, I, R. 1928 

Oudh, 475: UOLC. 564* 
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In the cue of jamal^ where ehtres of the Britftih Petroleum Co, Ltd* 
had been oontricted to be told, the PHvt Council remarked: *‘The 
teller wu and remained the legal holder of the aharet** and held 
chat "S. 73. Contraa Act was. but declaratory of the right to damagm 
which wu bued on the i>rinci{>le that tn a contract for talc of 
negotiable tecuHties the meuure of damages was the difference between 
the contract price and the market price at the date of the breach 
with an obligation on the part of the seller to micigate the damagea by 
getting the beat price he can at the date of the breach, that It wu 
the duty of the person claiming damages to take all retaoniible steps to 
mitigate the loss consequent upon the breach and cannot claim as 
damages any sum which ht due to his own neglect. But the lom to be 
ascertained is the loss sc the date of the breach, and it at that date he 
could do something or did something which mitigated the damage the 
other party was entitled to the benefit of it*’. Still more clearly the 
same pronouncement was made in the case of Manek/i.* At page 659 
of 24 A Ll it was remarked that “it was quite true chat the full 
property in shares in a Company is only in the registered holder, and that 
an unregistered transferee had not a perfected right of property which 
he would have had if he had been the registered holder of the shares which 
he was selling, the Company is entitled to deal with the share holder 
who is on the register, and only a person who is on the register is in the 
full sense of the word owner of the share*'. It was held also that the 
word “goods*’ as defined in the Contract Act included every kind of 
moveable property, Including shares of the Company, and that 3 78 of 
the Indian Contract Act might, therefore, be applicable. Tn that case 
also the goods which had been contracted to be sold were so many 
shares of Alcock Ashdon and CoXtd, deliverable in the following 
month, and not of any particular shares, it was held that the goods were 
not ascertained goods at the time of the contract. But as soon as the 
broker handed over the certificates and the transferee accepted them and 
gave a cheque, the goods became ascertained goods and the sale wu 
complete and the property passed. In the present case the goods were 

1. iomol V. Moola Dawood^ A. I. R. 1915 P. C. 48 : 43 Cal. 493 ; 

43 L A. 6: 8 L. B. R. 343 : 14 A. L J,09 : 18 B. L. R. 315 : 

23 C. L J- 137 : 20C W- N. 105 : 30 M. L. J. 73 : 19 M. L T. 

80 : 3 M. L. W. 181 : (1916) 1 M. W. N- 70 : 9 Bur. L. T. 8 : 

31 1. C 949. 

2. Mdnet^ Pestonji BharuAa, v. Wadial Sarabhai & Co. 24 A. L. J. 

657:28 8. LR. 777:43 C-L.}. 508: A. L^R. 1926 P. C 

38 : 50 Bom. 360: 94 L C 824; 51 M. L }. 1 .1926 M. W. N. 

499 ; 30C. W. N. 890: 53L A. 92 (P. C) 
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DOC Mcettained it the time of the •contnct. The defendint hu fiitdier 
idmktcd that the ahaTes remained etanding in hie name, and that thef 
were never ttaneferred to die plataititf*! name and that the plaintiff 
alio never received any dividend. The defendant on hit own ihowfaif 
did not do all that he could have done, and neither executed any deed 
or inatrument, nor got the ibara traniferred to the plaintiff. It ia, 
therefore, impoaaibie to hold that the legal title to the iharea paaaed to 
the plaintiff and the latter became the full owner thereof. The 
tranaaciion really amounted to a mere contract and a breach of it waa 
committed by the plaintiff. In view of the proviaioni of S-73 and the 
obaervationa of the Privy Council in the caae of Jamed* it la clear that 
the meaiure of damagea would be the difference between the contract 
price and the market price at the time when the breach took place, and 
that it waa the duty of the defendant to reduce the loaa as much aa 
poaaibie. Accordingly the defendant ia not entitled to claim aedlt for 
the entire difference between the contract price and the price of thoae 
aharea in Aprti 192 Z, more than after one year after the breach. The 
defendant waa only entitled to claim the difference between the 
contract price and the price of thoae aharea on ZZnd February 1921, 
when the plaintiff repudiated the traniactlon, and declined to take thoae 
aharea. If the defendant did not aell thoae aharea in the market, but 
kept them with him, he took the riak upon himaelf and he ia not 
entitled to charge the plaintiff with the further loaa which he 
auffered.* 

A draft being agreed to be accepted on presentation was not sent by 
the sellers but only copies of invoices were sent to the buyers. Held.* 
that the Invoices cannot be taken as substitute for the draft. 
Merely sending the invoice doea not confer upon the sellers the right 
to resell the goods and they are not entitled to claim damages on the basis 
of difference between the contract price and the price realized on resale. 
The measure of damages is the difference between the contract price and 
the market price on the date of the breach. A ittlct 
Interpretation should be placed upon the language of the 
contract and mere failure to pay the price when an invoice and not a 


1. Jamal, y. Mooia Damod, A. 1. R. 1915 P. C. 46: 43 Cal. 493 : 

431. A. 6 : 8 L. B. R. 343 s 14 A. L. J. 89 • 18 B. U R. 315 : 
23 C. L I. 137 120 C. W. N. 105 : 30 M. L. J. 73: 19 M. L. T. 
80 3 3 M.LW. 181;(1916)1 M.W. N. 70:9Bar. LT. 8: 
31 L C 949. 

2. Alfred Wffiiam Domingo, v. L- C. De* Sougo, A. I. R. 1928 AIL 

481: 50 All. 695 : 26 A. L ). 627 11151. C 616. 

3. Nanak Choad. v. POnna LoLSIiiv Nosoin, A. I. R. 1930 Lah. 389 i 

126 L C 519. 
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drift » iffreedl by partki Is sent to buyers, does not confer upon the 

sellcfs the ril^t to .ro^eil the goods. 

The petitioner (servent) contends thsc the petitioner was entkledL 
according to lew, to weges for the period for which he ictuillv worked 
end relied on this case* in support of hli contention. For the 
respondents, on the ocher hand, reliance was placed on these cases **** 
HcU/ that the case of Kenndly^ is to the same effect. The authorities eked 
on p. 132 of Smithes Law of Master and Servant, Edn. 7, also seems to be 
in fsvour of the respondent. The weight of authority b thus In favour 
of the view that when a servant whose wages are due periodically leaves 
service without legal justification or without proper notice, he is not 
entitled to be paid for the portion of the time during which he served 
since the last periodical payment. Even according to the view taken in 
Chol^linga Muduiiar^ the respondent would be entitled to reasonable 
compensation for breach of the contract of service under the C ontract 
Act, and the amount of pay forfeited in this case does not seem to 
exceed such compensation in view of all the facts It appe'^rs that the 
petitioner actually served the respondent only for about a fortnight and 
left service at a time wht n his services were badly needed * 

There was a consignment of 200 bundles of steel rods despatched from 
X to Y station. When the consignment arrived at Y station the plaintiffs 
refused to take delivery of the consignment because they alleged that ^ 
bundles out of the 200 bundles of steel rods had been changed arid did 
not bear the marks which were on the invoices of the shippers from 
Europe- The railway Company requested the plaintiff to remove the 101 
bundles at an early date and then submit a claim for the rejected 9 
bundles. The plaintiffs did not accept the proposal and eventually 
brought the present suit claiming damages for all the bundles. Held,* 
that the plaintiffs were not entitled to claim any damages in regsrd to the 
191 bundles, that the legal rights of the plaintiffs were limited to the 
return of the 191 bundles and damages for 9 bundles. 

The defendants having “ held over ” under S. 106, T. P. Art, 

1. Chokalingam Mudaiiar, v. Mahomed Sheriff, 17 I. C. 894. 

2. BhoitUi Shiromant alias Bachha, v. Sceial Naih^ A. I. R. 1925 AIL 

680 : 23 A. L. 1. 682 : 6 L- R. A. Qv. 529 : 8S 1. C 1018. 

3. RdUi Bras, v. Amluk ‘Prasad, 35 All. 132 : 18 1. C, 699. 

4. Amar SingK v. Golsal Smgk, A. I. R. 1931 Lah. 133 (2) t !32 I. C 

^77 : 32 P. L. R- 275- 

5. KenneUey, v. Abdul Ha^, 118 P. R. 1901 , 140 P, L R. 1901. 

6. Sectetary of Scale, v. RaghiibaT Dayal-Babu Ram, Cownpore, A, 1. R. 

1933 AU. 595; 1933 A. L J. 1360* 
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ccmtumidously the plaintlflF was cleatly entitled to dtaintgei. The lower 
Court has asfesied the damages at double the rent on the authority of cheat 
cases.*'* In addition to these rullr>gsthe following*'* are also onche potfiC. 
The rule according to which double the normal rate Is taken as a autcame 
measure of damages in such cases is taken from English Law. The rule 
is not inflexible and less or more may be awarded by way of damages 
according to circumstances Refer to this case* in support of the view 
taken. There is no doubt that the defendants were making good profit 
and rhe contumacious manner In which they refused to vacate the 
premises even after the expiry of five years and resisted the present suit 
as long as they could by setting up frivolous pleas, such as that of a 
yearly tenancy, appears to have been due to this fact. Although the 
plaintiff failed to produce satisfactory evidence to prove the profit, he 
could have made by working the mill, it may be fairly assumed in the 
circumstances that the profits would have been substantial There had 
been already litigation between the parties before the expiry of the term 
of five years and the defendants must have foreseen the possibility of 
heavy damages being demanded from them; yet they chose to continue to 
occupy the premises and even a notice from the plaintiff threatening to 
charge rent at the rate of Rs. lO.iXX) per mensem failed to have any effect. 
In view ot all the circumstances of this case the amount of damages 
awarded is not excessive ^ 

1 he contract in the present caae was only a contract as regards 
the rates having regard to the kinds of work that were to 
be done and did not fix the work itself as lying within particular 
changes ; it gave the defendant the right to stop the work with ten days' 
notice; and it was open to the defendants to call upon the plaintiff to do 
any substituted work in the place of the original one. The true view to 
take the plaint Is that it Lt>mbities two distinct causes of action ; one 
founded on the original contract for which the claim was price of work 

L Uungu Ram, v. Mt. Stub Devi, P- R. 1898. 

2, Pirhhu Dial, v. Rum Cfiand, 5 P. R. I9;^H : 42 P L. R. 1904. 

3. Madiin Mohun Lai, v. V. B. Baroaah Co, AIR. 1910 Lah. 

72 U r. L R, 191S ; 71 P W. R, 1918 : 70 P. R. 1918 . 

44 1. C. 859. 

4, kuft Khan, v, Chulam Mahomed, A, L R. 1924 Lah* 643; 

75 I. C. 1034. 

5, Miii Rai, V. Indaf Singh, A L R. 1928 Lah. 554 ; 109 L C 90 . 

9 Uh. 576, 

6. Naram Dou, v, Dham Doss, A. 1. R. 1932 Lah. 275 : 138 L C 

290. 13 !4di.2l6L 

7. Sunday Singh, v. Rum Sofon Ooi, A. I R, 1933 Lah, 61 : 

33 P. L. R, 323 : 14 Uh. 137 i 142 I C 754. 
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Some, and the other founded on a promhsof other work and a rew|ui»ition 
in connection therewith under which the plaintiff was to maintain an 
efficient staff In order to comply with which he had to incur expenses and 
for which expenses be ciaknei to be reimbursei by way oi compensacion. 
So long as the damages claimed are not regarded as damages for breach 
of the original coneract, but may be treated as compensation for loss 
incurred by reason of the plaintiff hairing had to arrange for the new- 
work chat was promised, the said claim would not be obnoxious to tl e 
claim for the price of work done under the original contract* judged 
by this test the ffrst alternative claim for a certain amount for ** loss of 
profit over remaining work*’ cannot possibly stand As regards a 
certain sum for costs of implements and a certain sum for cost of building 
shed too have been abandoned, obviously because such a claim has no 
legs to stand upon. A claim for damages on the ground of the 
defendants not having given him the substituted work which they 
promised, the plaintiff has really no case- The promise was a purely 
gratuitous one, made only for the plaintiff's benefit* But the plaintiff 
conid legitimately get a certain sum as his dues for works done and also 
a certain sum on the ground of alleged loss due to stoppage of work« etc^' 

A contract creates expectations in the mind of the party to whom a 
promise is made. In this case either party expected to earn profit according 
to the fluctuation of the marker rate in relation to the contract 
price. But the essential condition was existence of the goods in respect 
of which the bargain was to be finally settled, fhe plaintiff had not the 
goods in his possession to be able to deliver them immediately had his 
otfer been accepted by the defendadts The plaintiff states char he would 
have purchased the goods in the market and delivered the goods. This 
proves that the offer oi delivery was not unconditional and hU case does 
net improve by this hypothetical explanation. If the defendants had 
been ready to take delivery ot the i^oods, the plaintiff would have been at 
the moment unable to give delivery and would himself have been guilty 
of the breach. The damages are awarded as a pecuniary compensation 
for the injury which a party sustains as the result of a default by the 
other party* The party to be entitled to compensation must have done 
something to his ow-n prejudice in the performance of hia part of the 
a>ncracc. As the plaintiff had no goods to deliver, he suffered no injury 
by the breach. The plaintiff is consequently not entitled to any 
damages.* 

I* Gopal Ukera, v. B. N. Ry. Co. Ltd, A* I R. 19M CsL 165 : 
56 C. L J. 285 : 143 L C. 377* 

2* Vahalja Nafoyansa Duium, v. H. JUip^' Bhoy 9 Co. Amtaoii^ 
A. 1* R. 1934 Nag. 129: 151 L C. 63, 
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The plitntifit were the ftgentt of the Millf for the sale of muiurcl oft. 
Ther ordered ^00 tim of muttsrd oil from the Mills for supplying B. 
When the oil irriv^ed, the plainrlffii took delivery. Immediately thereafter 
the Sanitary inspector of the local Municipality, seized the oil and 
sent samples to the Chemical Examiner for report Thereafter one ot the 
plaintiffs was prosecuted on a charge of being in possession of adulterated 
mustard oil, and was convicted^ Hcld^* that the plaintlffo were entitled 
to compensation under S. 73, Contract Act 

8* Asscasmeot of damages The defendant promised to admit the 
plaintiff to a partnership but broke the promise and, thereby, caused him 
loss. Held,* that the plaintiff has suffered substantial loss. Had defendant 
perfotmed his engagements, plaintiff would now be a partner to the 
extent of i/Stt in a solvent firm of which the caplul was valued by 
defendant at 3 lakhs ; and it is immaterial how much plaintiff put in cash 
Into the business, or whether he put in anything. The measure of 
damages in such cases Is the difference between the value of plaintifPs 
esute immediately after defendant's breach of promise and the value it 
would have had if defendant had performed his promise. 

The parties themselves fixed the value of their right. Held.* chat that 
sum will be a proper measure of the damages sustained. 

The defendant by his letter of Uch August 1912 committed a breach 
of the agreement of 8th jjune 1911, inasmuch as at that date he had no 
right to put an end to the agreement, and the plaintiffs were entitled to 
damages in respect thereof, but that inasmuch as the agreement came to 
an end as above-mentioned on nd December 1912, the plaintiffs were not 
entitled to damages for any period, beyond that date, and the damages 
should be assessed accordingly. 

The proper basis for assessing damages for a breach of contract is the 
difference between the contract price and the market price at the time 
of the breach. Profits which the defendant would have made out of 
another conCraa If the defendant had fulfilled his contract, can be 
recovered only if such contract was made known to the defendant at 
the time of making the contract with him. • 

1. Rom Kumar Agatuiola, v. Lakshmt Narayan Agarwala, A. L R. 

1947 Cal, 157 : Z25 L C. 530. 

2. Tensey. v. Riveu, A. !• R. 1915 Lah. 243 : 31 L C. 73 : 64 P. R. 

1915 : 142 P. W. R. 1915. 

3. Kuer Sen, v* SukMcho, A. !• R. 1915 All, 40: 13 A.L. ). 6: 

271.C. 503. 

4. RaghumisUt v. Luchnondaa, A. L R. 1917 Cal. 52 : 3S L C. 278: 

20 C. W. N. 708 (F. B.) 

5* Byan No, v. Mating Clueik, A. L R. 1917 L. B. 161 f2) : 361. C, 

264 ; 10 Bur« L T* 61. 
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The qaotiittoi by Kit- Justice CsUiher from the iudgmeat of Lord 
Chief Justice Codcbumin the esse of Fisst* truly expresses the bnv. 
The I ord Chief Justlce« in spesking of the event of the person trexdng 
e contract as broken and suing at once for breach of it. says :->‘'hc 
iriU be entitled to such damages as would have ariseiii from the 
non-periformance of the contract at the appointed time, -and in assessing 
the damages for breach of performance a iury will of course take into 
•ccount whatever the plaihtiff hat done, or hat had the means of doing, 
and, as a prudent man, ought In reason to have done, whereby his losa 
has been, or would have been, diminished". In many cases the nature 
of the contract, or its clrcumstancea, may make it extremely dUficult, if 
not impossible, to spply any such rule, but that rule of law seema 
apidicable to all contracts where it can practically take effect. * 

At to the messure of damtget it mutr be observed that if a party 
breaks a contract, the party who breaks the contract is liable to pay 
to the injured person such damage as may within a reasonable time after 
the breach has occurred. That is the law in England and there Is no 
authority to the contrary in India. * 

The general rule as to damages, whether they relate to moveable 
or Immoveable property, is contained In S 7J, Contract Act, Two 
considerations arise in assi»slng damages : (1) whether the damages 
naturally arose In the usual course of things from the breach ; and 
(2)whether the plaintiff had means of remedying the inconvenience 
and has neglected to avail himself of them In this case* without 
discussing the question, under very similar circumstances like the 
present It is observed : "The measure of damages is the amount of 
profits with Interest thereon at alx per cent per onnum which would have 
accrued to the plaintiff if he had been put in possession of the villages 
and was an enjoyment of the same during the term of the lease . The 
obaervattons are fully supported by the EnglUh authorities. In the 
cue of Fletcher,* the defendant has contracted to build a ship which 
was to be delivered to the plaintiff in August 1854* It was not delivered 
till March I85v It was held that as the primary ol^ect of the ship 
wu to earn freight by carrying pusengert the measure of damagu 
wu the value of the profits which could have been obtained between 


1. Frost, V. Knight, L. R- 7 Ex- 111. 

Z. Foley Brothers, v James A. Me Uwee, A. 1. R. 1917 P. C. 255. 

3. Modon Mohan Lat, v. N. N. Mnkherji, A. 1. R. 1917 Pat. 178* 

39 1. C. 919 ! 3 P, L. W. 373. 

4. Zomindar of VWanagrom. v. Bthata Swryanarayona Pontula, 14 

W. R. 382. 

5. Fletcher, V. Tttylotr, (1855) 17 C. 11.‘ 21 ; 25 L. J. C. P. 65 • 

139 E. R. 973 : 104 R. R- 557. 
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the date fixed foe the delh'd'y 'and the date on which the «hi^ waa 
actually delivered. The law wat mated to be "that the meaaare of 
damagei for the breach of a contract for ddlvery of a chattel thould be 
governed by a elmilat rule to that which prevails in the case of a breach 
of contract for the payment of the money", and the concluding 
remark was : ‘the measure of damages in such a case as this was held 
by analogy to be the average profit made by the lue of audi a 
chattel*'. In this case' it wu said: "The measure of damages it 
pifinii fade the sum which would have been earned in the 
on&tary course of employment of the chattel in the time". This 
principle was accepted as good law in thb case.* In j<u}uM* 
which was a case of an agreement to grant a lease, after examining 
the cue-law on the point it wu uid • "The question of damagu it a more 
difficult cue. Damages are claimed, in addition to the specific performance 
of an agreement, in respect of the delay which was caused by the 
defendant’s wilful refusal to perform hit contract and the consequent 
loM of profit to the plaindd. it is to be considered what would have 
been the value of the posseulon of the premiiet to the plaintiff for the 
period between 5th September 1876 and the time when he actually 
obtained poueuion of other ptemlsu" Although this case* waa 
overruled by hAatsKaU* on another question the principle u to damages 
enunciated was accepted in this case * There are cases which driw 
distinction between what ate primary and secondary profits Under 
the first heading profits or advantages which are the direct and immediate 
fruits of the contract arc included. Under the latter class pr.jfits 
expected from dependent and collateral engagements entered into on the 
filth and in expectation of the performance of the principal contract are 
brought in. This decision* belongs to the latter category, in the 
pruent case the parties must have contemplated that the plaintiff 
would have contemplated that the plaintiff would have cultivated the 

1. Trent and Humber Co, In re, Cambrian Steam Packet Co , Ex parte, 

(1868) 4 Ch. A. 112 : ^8 L. 7. Ch. 38 ; 19 L. T- 465 .17 W. R.’ 

181. 

2. Oumen of the Steamship ‘Grade', v. Owners c/ the Steamahip 

‘Argentmo’, ('1889) 14 A. C. 519 : 59 I. J. P. 17 : 61 L. T. 706 ’ 

6Aip.M. C 433. 

3. Jaqaes, v. Millar, (1877) 6 Ch. D. 153:47 L J, Ch. 544 : 37 L T. 

151 < 25 W. R. 846. 

4. Marshall, v. Berridgc. (1881) 19 Ch. D, 233: 51 L J. Ch, 329i 

45L. T. 599 : 30W.R. 93 : 46J.P. 279. 

5. Royal Bristol Permanent BuMng Sodety, v. Bomask, (1887) 35 Ch. 

D. 390 : 56 L. I. Ch. 840 * 57 L T. 179. 

6. Madras Railway (>mpany, v. Govinda Row. 21 liifnd. 7Zt 

8 M. L. J. 85. 
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Itnds in s huibind like mtnner imd that he would htve dertred proAt 
rfierefirom. That undoubcedlf is whtc is known »the primaty proAtSt 
end there Is no reason why the plainctfF should not be entitled to It 
The prind^^e Is neatly stated in Sedgwick on Damages, Vol 3, S. 9S4 ? 
‘""The general principle in this case is the same as in cases of refusal 
to convey, although the Courts are more nearly agreed in 
adopting the principle of complete compensatian for the loss of the 
bargain* The ordinary rule is to allow the difference between the 
rental value of the premises for the term ind rent reserved'*. In 
snotbcr place (S. 187) it is stated: ^ The rental value of a building will 
be the meatureof damages in an action for delay in delivering possession'*. 
Applying this test to the present case, it Is the net profit, which the 
plaintiff would have derived, that should be awarded to him. Moreover, 
S. 73. Contract Act. lays down the principles to be employed in assessing 
damages and embodies the principles of English law on the subject: vide, 
Jacciues^ and Mayne on Damages, pp. The loss or damage must arise 

naturally in the usual course of things from the breach or It must be 
such as the parties knew to be likely to result from the breach. In the 
present case it may be assumed that the plaindff would have cultivated 
the lands if he had been put into possession. He would, therefore, be 
entitled to the net profits that he would have made by such cultivation. 
In considering what should be set off against the gross profits, it must be 
assumed that the cultivation was carried on entirely by hired labour, for 
if the profiit is calculated on the assumption that plaintiff himself worked 
he would In the shape of compensation not only receive the value of 
chat labour, but would be able to utilize the same labour for obtaining 
profiit in some other direction. ■ 

Defendant agreed to convey certain well^sites to plaintiff but failed to 
convey the same. Held'\ that a suit tor compensation for the breach 
of contract is governed by S. 73 and the measure of damages will be the 
difference in the contract price and the market price on the day of the 
breach • 

In a c. i. f. contract the seller undertakes to sell the specified goods, 
to ship them to the place agreed upon, to obtain a contract of the 
affreighment and policies of insurance and to hand over the bill of 

1. Jo^ues, V Millof, (1877) 6 Ch. D. 153 : 47 L. ]. Ch. 544 : 37 t. T. 
151 : 25 W. R. 846. 

Z. Amoticki Venkaumma Softmln, v. Rama Venkmna, A. 1. R* 
1920 Mad. 867 : 37 M.L.J. 335 : 53 L C. 191:26 M,LT. 
287 :10 M. L. W. 405 * 1919 M. W. N. 683. 

3i MoNng K4a Howif, v. Ma ShwcMye* A* L R. 1921 U-B. 16 
4U. B.R.4i. 
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la<?tng •nd the pt^lciei to the buyer* Such ■ contna providai ibe 
debrery of the goodi to be made by htoding over the doeumenta. end 
when thb It done, the idler hu performed the contrect In full end 
li relieved of further Uebllity. A c. i f contract is a contract for the 
lale of goods end not e contract for the sele of documents relating to 
goods, and where the idler put no goods on ship board and 
consequently the shipping documents could not come Into edstence, the 
fisilure to tender the shipping documents hu no relation to the damagu 
arising from the breach of contract as a whole- The damages for 
breach of a c. i -1 contract where no goods have been shipped at all 
on the due datu mutt be assessed according to the market rate at the 
place of destination on the probable date of the arrival of the goods 
there and that according to the market rate at the place where the 
documents were to be delivered. Damaga ate to be awarded to place 
the buyer in the same position as he would have been in, had the contract 
been duly carried out and the goods delivered to him on due date. In 
order to put plafaitiibrappellants In the position that they would have 
been in, had this contract been duly performed, the damage ro which 
diey are entitled is the difference between the contract rate and the rate 
at which the goods could have been sold by them at Colombo had they 
been delivered on due date. 

It is wdl>settted that as a general rule where goods entrusted to a 
carrier ue not delivered according to the contract, the meuure of damages 
is the value of the goods at the place of dntlnation, in the 
condition in which the carrier undertook to deliver them at 
die time when they ahould have been delivered, leu the 
proper charges of transportation and delivery, if thme have 
not been paid by the consignor. The fundamentsl principle 
that the party wronged by the breach of obligation should be awarded 
compenaatlon for the louea which he hu sustained in consequence and 
should be placed in the tame position pecimistily u if the contract had 
been performed, it subject to important limitations, and compensation 
is not in fact recoverable for every loM or detriment which may be 
traceable u a consequence, however remote, of the breach of obligation. 
The natural and probable consequence of the failure of the carrier to 
deliver goods at the time and place they should have been delivered, is 
pifma fade a lorn to the owner amounting to the value of the goods at 
that point. But this ordinary and definite effect of the failure ef the 
carrier may be aggravated in a particular caae by special drcumatancea, 
such u, the intention of the consignee to sdl the goods in the most 

1. S. K. R. S. L. Chetis Fim, v. Anunehund Madhowiei & Go, 
A. I. R. 1921 Lower Butm : 11 L B. R. Ul i 66 L C 
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pcofitftbk luficei tn the wort<L Hie queedoa li, how fir the tineraiiitlm 
of die fiorme) eonseqtieneee to be odcen into ecooucic In die 
•secMtttDC of damagct' The generd aniwer U chat they are not to be 
tdcen into account, eieceptaofat as the drcumacancfs to whkh they are 
due were the ordinary probable drcumacances which might have 
before hand be cicpected to attend or follow upon the brtAch of 
obligation. This is subject to the exception that tf the party, who hm 
broken the contraeCt entered into it, in contemplation of special 
drcumttancea which would affect the consequences of a breach and 
accepted thoae circumsuncei as condition under which the contract 
was to be performed, he Is liable for any special loss which may have 
resulted* ddr. the case of Hadley. * As Willes. 1. said In this case* 
the knowledge must be brought home to the party sought to be charged 
under such circumstances that he must know that the person he contracts 
with the spedal condition attached to it. Therefore, the plaintiffs in 
this appeal cannot consequently be allowed compensation for losses 
which might have been reasonably avoided. ^ 

A written agreement was entered into between respondent and 
appellants, in terms of which the former purchwed the whole stock 
of old clothing lying in Karachi the property of the appellanu, at 
stated prices, and also agreed to purchase SOO bales at ruling price 
In London, during the season. To this agreement was attached a 
schedule which contained a specification of the $00 bales of second-hand 
clothing Indented for and the rates at which they were to be supplied. 
Respondent claimed Rs. 8,000 as damages in respect of the breach to 
deliver the 500 bales (admittedly 525 bales) and Rs. 4,000 as the loss 
of profit which he sustained by the failure of the appellants to supply 
second-hand clothing for the three seasons referred to in the agreement. 
Held,'* that there war a complete contract} between the parties and 
the contract rates were those specified in the schedule attached to the 
agreement. Agreeing with the lower Court Rs. 4.000 is allowed at 
5 p.c on the value of 500 bates estimated at Rs 80,001 for the season for 
which respondent was actually employed. 

The principle of assessment of damages is that the party enclcled 
thereto is to recover the profits w'hich he would have made, if the 

1. Hadley, v. Baxendo/e, 156 £. R- 145 23 L. J. E. N. 179. 

2. Bfttigh ColumHs Sow Mill Co, v. Neldeship, 16 W. R. 1046: 

37 U 1. C. P. 235. 

3. India Generai Navigadon and Railway Company Ltd, v. Eoicem 

Assam Co. Ltd, A. 1. R. 1921 CaL 3151 33 C. L J. 72 1 
61 La 14: 47 CaL 1027. 

4. Landau 9 Sons. v. Ahmed Ayubt A- L R. 1922 Sln<L 25 : 15 SX.R. 

140. 
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contract had not been cificelled* Some factora to be taken Into 
cofiaidtration In detennining the amount of damages are; (a) The rates 
charged must not be In excess of the prevailing market rates: (b) 
Chapter of accidents mutt be taken Into account and (c) the fact that 
the personal energies of the party released from the contract could be 
directed Into ocher channels of enterprises has also to be taken Into 
accountc* 

The fact that a contract Is a contingent contract does not affect the 
measure of damages In case of breach of such a contract, damages 
should be measured in the usual manner,* 

On the lith October 1917 the respondent Company entered Into 
contract with the appellate Company to supply 200 tons of coal monthly 
from November to April, l9l7. The respondent Company failed to 
supply Oie coal as agreed upon, and the appellant Company sued for 
darnages for breach of contract assessing the damages at the difference 
between the agreed price and the market price. There was no contract 
to supply to the former identical coal obtained from collieries On the 
contrary, It was expressly provided that the coal purchased from the 
respondents was to be supplied from the respondents' stock. Again 
the contract was entered into between the appellants and the respondents 
or between the appelUnts and the ice Factory In whose favour the 
special Indent certified by the Deputy Controller *'Coal Supplies’* wu 
obtained, the supply of coal, being regulated on account of war, that 
the appellants should deliver over to the Ice Factory the coal that should 
be delivered to them under the contract of the 11th October, 1917. The 
Indent was, no doubt, manipulated in the way in order to get the use of 
wagons I he appellants* name did not appear on the indent. The 
respondents* name did appear. No evidence was given as to particular 
relations between the respondents and the Ice factory. Held,* that 
whatever those relations may have been and whatever obligations rest 
upon the respondents, the appellants would not have been bound, had 
the agreement of the 11 th October been performed, to sell or deliver 
to the Icc Factory the coals which should be delivered to the appeltanCt 
out of the respondents' stock. It is not a fact that the Ice Factory was 
the appellants* only customer Had the coals purchased been delivered 
to the appellants In pursuance of their contract, the latter would have 
been entitled to sell them in the open market at the market price; and 

1. Jfwgd KlsKore, v. Hemeikwu?, A, T R 1922 Pat 79. 

2 Kenchhedilal, v, Mofitam, A. 1. R. l9Z2 Nag. 192 : 68 t. C. 720, 
i. Keshov Id, V, Cfumd, A. I, R. 1923 P, C 105 ; 25 B. L. R. 
854: 1923 M. W.N. 383:47 Bom. 563 ; 50 L A. 142: 
27GW.N. 974:45 M.L.J. 630 : 33 MLT. M2 : 1 
LR. 4M:74l.C. 396 4 
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chat bring »o, tbe dimages were rii^tiT awcned at the difference between 
the contract price and that market price. 

In the e*** of NoftK R<tm^ which, abo on facta wea a case somewhat 
simUar to the present one, it was said that the method of aneastng 
damaRes In case of a breach of contract would be to ascertain riie 
qusnrity of indigo which could hsve been pressed out of the sclpulated 
smount of Indigo plant, to ascertain the price at which the indigo might 
have been fairly aold'in the market during the season to which the 
contract related deducting, of course, from such price the ordinary 
charges of producing and selling the quantity of Indigo in question and 
that in no case the amount so awarded should exceed the amount of 
liquidated damages fixed by the parties.® 

It is laid down In these cases*-® that the meaavire of damages is the 
sum by which the contract price fell short of the price at which the 
purchaser might have obtained goods of like quality at the time when 
they should have been delivered. 

1 hough vendor claims difference between the contract price and 
the price realised on resale the Court can grant damages to which he is 
entitled under the law though the plaint is not amende !. Where the 
purchaser does not take delivery of the goods ordered by him and thus 
breaks his contract the measure of damages is the difference between 
the contract price and the market rate on the date of breach.® 

7 he plaintiff claims damages under a condition In the sale-deed 
hv wl'.ich the defendant vendors undertook to be " responsible in 
case the vendors or tlieir heirs or anybody else made a claim of any kind 

i. NaitK Kum, v. SMp Dat, 5 Xli. 2^ : 1893 A. W. M. 2. 

2 Jugal b'ishoje, v Ram Narjyan, A. i. R. 1923 All. 199 : 80 i. (- 

;.97. 

t Isnulit Roil. ^ •***’'•*’'’* ^ Co, A. I. R. 1919 Mad. 10>3 : 

23 M. L. T. 320 : 41 Mad- 709 . 1>IS M. W. M. 399 1 45 1. C. 


4. 

5. 

6. 
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8. 


MackerticK, v. Nofxw Kumar Ray, 30 Cal. 477 : 7 C. W, N, 431. 
Jug Mohan Dai. v. Nusieiwanii. 26 Bom. 744 ; 4 Bom. L. R. 504. 
Jamal v. Moola Oawood Sons 6f Co, A. 1. R. 1915 P. C. 48 ; 
43 Cal 493 : 8 I- B* J 19 M. L. T. 80: 9 Bur. L. T. 8 : 
43 I A 6 ! 20 C. W. N. 105 ; 30 M. L. 1. 73: 14 A. L. J. 89 ; 
3 M L.W. 181:23 C. L, J. 137 t (1916)1 M. W. N. 70 : 
18 Bom. L R. 315 • 51 I. C. 949 (P. C) 

Awaawllah, v. Biluiti Lai fif Sons, A, I. R. 1913 Lah. J17 1 

681. C. 912. 

Narsinatwi Maniffoctiifmg Company, v. Budan Sahab Abdul ^flheb 

Kaji A. I R- 1924 Bom. 390» 26 B, L. R. 523 : 801. C. 430. 




im flf itHTiT nr irnuftfTiff 

to the propnty told "• No bidlwi outhoricf it tdied oo by dtbnt 
tide tod as itated in Mtynes' Treatite oo Damaga. 9tb Editkifii 
p. 211t there Is tinte authortoy on dill pohtt in Englaod. The potac 
has been frequently discussed in America as appears from Sedgwick 
on Damages. 9th Ed. Voi. 111. Chap 42. The rule genecaUy 
folbwed in America b that the value at the time of conveyance 
ta the measure of damages and not the value at the time of 
eviction. It seems that the damages must be determined according 
to what may be deemed to have been the intention of the contract 
between the parties. The parties never intended by the condition 
in the sale^ced referred to above that whatever might be the 
value at any future period the vendors would be liable therefor 
in cate of eviction.' 

The uaual practice in produce markets te that where there b a 
chain of sellers and buyers, the damages as sscertained between 
the last b.iyer and seller would probably without further litigation 
fbttn the measure of the damages to be recovered all along the 
chain.* 

Section 73 doea not admit of any distinction between a contract 
CO tell immoveable property or any moveable commodity, and 
ri.ni.g M with reapecc to a breach in either are to be assessed on 
the same standard. In this Bombay case, • It was said** The 
Legblature has not preacribed a different measure of damages in 
the case of contracts dealing with land from that laid down in 
the case of contracta relating to commodities". It was held in 
another Bombay cate* that S. 73, Indian Contract Act, imposes 
no exception on the ordinary law as to damages whatever may be 
the tubjcct'matter of the contract. In cates of breach of contract 
for tile of immoveable property through Inability on the vendor’s part 
Co make a good title the damages must be assessed in the uaual 
way, unleaa it can be shown that the parties to the contract expressly 
or Impliedly contraaed that this should not render the vendor 
liable to damages. This ruling was approved of by the Calcutta 
High Court.* The' proper measure of damages for a breach 

1. Racak, v. Amrutrao, A. I. R. 1924 Nag. 257 : 20 N. L. R. 55 ; 

761. C. 541. 

2. Hope St Co, V, Horely Lid, A. I. R. 1925 P. C, 161 i 881. C. 307 i 

49Mad. 1 I 30C. W. N. 794 i6L.R. P. C. 129. 

3. Nogsrdas Saubhogyadat, v. Ahmed Khan, 2l Bum. 175. 

4k Ronchkod Bhowon. v. Monmohan Dm RomR, 32 Bom. 165: 

9 Bom. L. R. 1087. 

5, NoNn Chandra Saha, v. Krithona Barrnii Dauet, 30 Cal, 458 t 
91. C, 525 t 15 C. W. N. 420. 



^ eoMfMX 1i the dlSetet¥% between the contrect prke end 
^ oerket price *t the time of the breach. Itia a wdlt^knowti 
prkiel|de of law that the loai or damage Cor which the comperuathm 
n recoverable In case of breach must be either (I) such as 
arises naturally In the usual course of things from the breach or 
(2) such as the parties knew at the time of the contract to be likely to 
result from it. S.71 makes It compulsory for the plaintiff to prtm 
that he has suffered damages for breach of contract. It was laid down 
in a Privy Council case’ that in a suit for dsmagea for not taking 
delivery dt goods If the party whose duty it is to prove damages does 
not give the best evidence, every presumption should be made against 
him; if there is any range ; the range should be taken against him, but 
this case does not relieve the Court altogether of the duty of assessing 
the dtmages, as best it can on the evidence and materials sctually before 
it. Nor is the Court empowered to give nominal damages merely.* 

The Full Bench of the Madras High Court* held that a manager 
of a )oint Hindu family, who had agreed to sell Immoveable propeKy 
belonging to himself and the minot members of the family was 
personally liable under S. 7 i of the Indian Contract Act for damages for 
failure to perform the contract when it was found that it was not 
binding on the minors- In this view the defendant cannot possibly 
seek the protection of the Hindu Law relating to a coparcenary body In 
order to defeat the plaintiff's claim. The principle laid down In a 
Calcutta case* and in several other cases is that the measure damages 
in a esse like the present is the difference between the price agreed upon 
between the parties and the price at which the defendant actually sold 
the house.* 

The rule governing the measure of damages for bretch of contract 
to sell goods is that such measure is the sum by which the contract price 
falls short of the price at which the purchasers might have obtained 

1. ;oie<A. V. Shew Bux, A. L R. 1918 P. C. IA9 ; 29 C. L. ), 348 ; 

36 M. L. J. I51: 17 A. L. J. 158 : 23 C. W. N. 601: 25 M. L. T. 

235 : 10 M. L W. 21 :12 Bur- L T. 2. 49 L C. 691 : 21 Bom. 

L. R. 615. 

2. Abduioli Moosobhov, v. Gokaldai Laifi, A. I. R. 1927 Sind 49: 

19 S. L. R. 41: 97 I. C. 269. 

3. AdkBtesavan Ndidu, v. M. V. GunmatlM Chetti, A. 1- P. 1918 

Mad. 1315: 22 M. L T. 300 : 40 Mad 338 <32 M. L. ). 180 ; 

5 M. L W. 425 : 391. C. 358 : (1917) M. W. N. 171. 

4. Nobin Cfumdra Suka Pramoniek, v. Ktisiui Barana Oosi, 38 Cat 

458 : 9 I. C. 5Z5 : 15 C. W. N. 420. 

5. Rodha Kkhm KmO, v. Slumkar Das. A. k R. 1927 Lab. 252 1 

9 L. L.). 199 :1001. C 422 : 28 P. U R. 620. 
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foodi af like qutlltr it the timt and palace that they should haye been 
delivered * 

A lease was voluntarily cancelled by both the parties. Held,* chat 
the measure of damages Is the money paid by the lessee to the lessor, 
the money spent by the lessee over the property, and interest on the 
whole from the daces on which the payment and expenditure were 
made* 

A tenant rented a shop from a landlord for one year for Rs 220 and 
paid Rs. liO In advance in part payment of the rent. The landlord 
deliberately broke the contract and did not give possession of the shop 
to the tenant who, in a s jit for damages, was granted by the lower Court 
Rs, 110 actually paid by the plaintiff to the defendant and Rs 220 as 
damages* Held,^ chat damages could not be so calculated because the 
tenant in such cates is entitled to compensation calculated on the actual 
lots suffered or likely to be suffered by him by the breach of the contract 
by the landlord, nnd in calculating such damages, the Court has to bear 
In mind the means that existed for the plaintiff to reduce the amount of 
damages. 

It is common ground chat the measure ot damages is the difference 
between the contra :t price and the marker price at the date of the 
breach.^ 

In a suit for refund of purchase money, Mayne on Damages, 10th Ed. 
from p 203 up to the top of p 203 Is the best authority. He there 
comes to the conclusion that the fair rule In such a case where there is a 
defect of ride, but the land is still in the p.>siesslon of the plaintiff, 
will be to give the plaintiff such compensation as will compensate him 
for the defective quality of his title This, of course, will vary 
considerably according to the circumstances of the particular case. 
Moreover, In awarding damages it is an ordinary rule that change of 
circumstances may be taken into consideration. Thus it is said in Mayne 
on Damages, lOch Ed. p. 132, that where in consequences of a change of 
circumstances the defendant's breach of contract has not produced the 
full damage which the contract originally provided against, only the loss 
which has actually been Incurred can be recovered. * 

On Ist March 1916 the reapondents contracted with the appellants 
for the purchase of 38, 000 cons of tfaeir manganese ore by instalmentt 

1. Ganga Ram-^BUhen Das, v. Firm Harr Ram*Ram Lai, A, 1. R. 1927 

lab. 909.102 1, C. 628* 

2* LmnnaiWi, v. Me. Otitat A. I R, 1928 Nag. 287 : 109 1. C. 205. 

3. Dewa Mat, v. Moot Chand Shiv Dhan, 109 1. C. 335 : A* I. R. 1928 

Notea 68 (d) (Lahore). 

4. Kotton LaFSuhon Sbigfi, v. Bishen SaKai^Bhaguwi Das, A. I. R. 

1928 Uh, 834 i llO!. C. 241. 

5. Harilal Dalsuhhram Sakiba, v* Muichand Asliaram, A. t. R. 1928 

Bom. 427 : 30 Bom. L. R. 1149 : 52 Bom. 883 ; 113 L C. 27* 
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wet an esdttfKled period* The contract conuined proviaioni to tecure 
CO the buyert the excturive cupply of the a^era* ore till the contract 
quanttCT had been worked out In 1921 the buyera commenced 
a auit alleging deliveriea of ore by the defendama to third partici in 
breach of the contract. During pendency of the ault the partlea 
arrived at an agreement of compromiie» and the terms were embodied 
In a compromiae decree dated 26ch February 1922. Cl 2 of the decree 
restrained the defendants from selling the ore from mines mentioned 
in the agreement of the lac March 1916, or alienating the mines 
themselves till they have delivered the whole remaining balance* Cl 10 
provided '*that in the event of the defendants falling to deliver the 
full quantity of 4|000 com of ore of the stipulated grade in any 
particular year or violating any of the conditions of this compromise, 
the defendants shall pay to plainti^ damages at the rate of Re* 1 
(rupee one) per ton on the whole of the quantity which may then 
have remained undelivered out of the total quantity of 31, 234 tons 
and the same shall be recovered by execution of this decree”. A 
breach occurred and the defendants presented an application (or leave 
to deposit Rs* 28, 649-2'^ to be paid over to the decree^holders, and 
for an order declaring the decree to have been thus fully satisfied. 
The decree^holders applied for execution of their decree by seizure 
and delivery to them of certain manganese ore, alleged to be lying st 
sev'ernl mines and railway sidings, and by the appointment of a 
receiver and other relief. The trial Court granted application of 
defendants judgment-debtors and held chat the decree^holders were 
not entitled to the relief prayed but must take in satisfaction the 
amount deposited by the judgment-debtors. Held,' chat Cl 10 did not 
enable the ludgment-debtors to render nugatory all their obligations 
under the prior part of the contract, whenever it suited their pockets to 
do so. It provided that they shall pay at the specified rate, if they 
(ail to perform the contract in any respect, but it did not say that 
such payment was to be a full and exclusive satisfaction of all 
obligations under the contract. The payment into Court did not make 
the decree a satlsRed decree. It provided a mode of enforcing such 
payment but it did not say that the ocher terms would not be enforced 
by execution of the decree, namely, by applying to the Court to enforce 
the tniunceion. 

Acc ording to this decision,* by way of anslof^, where, in the case 

1. BiSHuat Doss Doga, v. Bnmatmel Vos, A. 1. R. 1928 P* C. 27: 

107 I C 25: 55 Cal. 238 : 14 N. L R. 17 : 55 L A. 58 ; 47 
C. L J. Ifi2. : 30 Bom* L. R. 243 . 32 C W. N* 509 ; 
27 M* L W. 655 : 26 A« L J. 667: 1928 M. W. N. 951; 
54 M* L. r 122. 

2. In i« Vfe KUtt, LMtod, (19U) 1 Cb. a 183* 
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of foodt •peeblly made to order, dtortnctkm la drawn bedrecn foods 
whldi are marketable and which are not marketable, and it it laid down 
that In the latter the price of the foods is the measure of damafea^* 

In a contract for sate of foods it was afreed thtt deUmy should 
be made at certain time. There wa« dtfault by seller who whan 
p r e s s ed for delivery refused to acknowledge any liability to deUver and 
finally repudiated the contract. There was no evidence that the 
contraa time was varied or extended. Held,* that the date of breadi 
was the date when the contraa ought to have been fulfilled but was 
not fulfilled and not the date of refusal of iialHlity or repudiation. 
Now, it is necessary to consider how the damages are to be estfaaated. 
If there was an available market for the goods at the date of the breach 
the damages must be baaed on the difference between that market 
price and the contract price : a contract of resale becomes Immaterial, 
beokuse if there was a market, the law presumes that the buyer can 
minimize his damages by orocuring substituted goods in the market, 
•3 that he is thus in the same posltioa, apart from the difference in 

price, u if the seller had not made default. Hence the difference 

of price, if the market price exceeds the contract price, is the sole 
damage in general recoverable. 

In order to maintain suit for damages for breach of contraa it Is 
the duty of the party claiming the same to perform his part of the 
contract and mitigate the dameges and put forward the accounts of hb 
loss, and hla damagca muit be on thia baals.^ 

The theory of damages is that they are a compenaatlon 
and aatlsfmalon for the Injury auatained, that is, that the 
sum of money to be given for reparation of the damages suffered 

should St nearly as poaslble. be the sum which wilt put the 

injured party in the same position as he would have been if he had not 
sustained the wrong for which he U getting damages (Mayne on Damages, 
Edn. 10, p. 9). In the ordinary case of a refusal by a ahlp-owna to convey 
goods in accordance with a contract of affreightment, the shipper is 
entitled to recover the necessary additional costa incurred by him or 
which would be incurred by him in ahlpplng hia goods by ocher means. 
But if the shlppa had no goods and is proved to have had no intention of 

1. G. D. Gear and Company, v. French Cigarcites Cam|Mny, Ltd, 

Lahore. A. 1. R. 1931 Lah 741: 135 L C 599. 

2. Errott Moefcoy, v. Maharofodhiraf Kanushmu Sin^ A. L R. 1912 

f, C. 196: 138 1. C. 656 19 O. W. N. 628: 56 C L J. 135: 
?6 C. W. N. 1024 : 63 M. L. J. 270 ; 36 M. L. W. 373: 11 Fkc. 

600 i34B. L.R 1596.1932 M. W. N.962: 13P.L.T.639 : 

59 L A. 396. 

3. Ghulcm Haider, v. D. Uboi Nath. A. L R. 1939 Lah. 118 1 

164 L C. 103. 
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tAmbdUag goodie « 0 d hit ooncnurc b mD^cmisfmbte, •$ b tdmlited to 
the preiciic case^ b the shipper ititl mcltled to recover demegee I The 
Court does not think to. iUustrttion (g) and other iUuitratlons are not 
more chan general rules, and it b necestary to look to the words of the 
tectfoo itself' S. 73 lays down that compensation b to be given "for any 
loss or damage caused to him thereby** In thb view, the words following* 
*** which naturally arose in the usual course of things from such breach* 
do not mesn chat general rules such ss chose given In the illustrations 
must be followed irrespective of the facts, but only impose a limitation 
upon the damages which can be allowed, that the dsmages must not be 
remote* No doubt, ordinarily. loss or damage will be presumed when 
a contract at a lower rate of freight than the market rate Is broken by 
the shipowner, but there b nothing in the wording of S 73 which 
precludes the rebuttal of such a presumption- 

B sold CO P 500 maunds of N. T. cotton pods at the rate of Ks 745«6 
per maund by a written agreement, the terms of which, among others, 
were the following : *‘2. Rate of each 42 seers of cotton pods-‘rna£i’ 
7-15-6 9. If the vendor falls to deliver cotton pods within the time 
settled, the purchaser will be entitled to get any of the following 
conditions performed.-(a) To cancel the transaction and get back the 
moneys paid along with interest at the race of 6 p c. per annum, from 
the date of payment, or (b) To purchase cotton pods at the market 
rate on the account of vendor and get the difference of rate at which 
he purchased from rhe vendor according to clause No. 2 above.** 
HeU,* that the Court below appears to think chat the plaintiffs 
were bound to purchase cotton pods before they could claim damages 
But assuming they were so bound* cl. (b) says *To purchase read 
cotton pods at the market rateSupposing th? plalnrlffs had 
bought cotton pods sc a rate higher than the market race, they would 
not have been entitled to the difference between the rate at which 
they actually bought and the contract race ; they would still be entitled 
to claim on the basis of the difference between the market rate and the 
contract rate, because they had to buy at the market rate In accordance 
wItK cl. (b). The Court below has construed cl. (b) as evldenciiaK 
an intention on the part of the plaintiffs to contract themselves out 
of the ordinary law by which damages are to be assessed. There 
is no evidence of such an Intention on the part of the plaintiffs; even 
under cL (b) the plaintiffs had to buy cotton pods at the market rate 
■tid not at a rate higher than the market rate. In this t he 

1. B. K. Hemum & Mohaua. v. Asiatic Steam Navigation Co, Lid, 
A* L R. 1941 Sind. 146 : 196 h C* 529. 

Z, PoMiiimI Moiiram. v. Val^lmal HemToj. A. L R. 1947 Sind. 22 ; 
21S 1. C 145- 

3. Vettodfi^ y. Chlcontimi Pulp Co, (1911) 19it A. C. 331 (307); 

SOL*). P. C91il04LT*Z26. 
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Judicial Committee obaerved ; “It It the genetal Intention of the law that; 
in giving dameget for breach of contract, the party complaining ehould, 
ao far at It can be done by money, be placed in the tame poaitlon 

at he would have been In if the contract had been performed.The 

rule which preteribet at a measure of damages the difference in market 
prices at the respective times above mentioned la merely designed eo 
apply this principle and, at stated in one of the American cates cited, it * 
generally secures a complete iitdemnity to the purchaser In the cate 
of non-delivery, where the purchaser does not get the goods he 
purchased, it it assumed that these would be worth to him, if he had 
them, what they would fetch in the open market; and that, if he 
Wanted to get others in thrlr stead, he could obtain them in that 
market at that price--If in fact the purchaser, when he obtains possession 
of the goods, sells them at a prke greatly in advance of the then market 
value, that pretumption is rebutted and the real value of the goods 
to him is proved by the very fact of this sale to be more than market 
value, atird the loss he austains muat he measured by that price, unless 
he is, agninst all iustke, to be permitted to make profit by the breach of 
contract, be compensated for a loss he never suffered, and be put, as 
far as money can do It. not in the same position In which he would 
have been if the contract had been performed”. 

9. Determination of damages after fixing up the date of breadi 
of contrsett-On J2th Mav 1909 the plaintiffs and the defendant entered 
into a contract for the delivery by the defendant of aix candies of 
cotton at an agreed rate within 60 days of the dare of the 

contract. The defendant failed to deliver within the 60 days, which 
expired on or about 12 th July. On 4th September, the plaintiib 

wrote a letter to the defendnnt in which they referred to an agreement 

and intimated that if defendant failed to deliver the cotton within 
one week after the date of this letter. he would be 

liable for the loss that might befall the plaintiffs according to 

the market rate at the date of the letter. The defendant todr 

no notfce of this letter. On Jrd October, the plaintlft wrote 

to the defendant another letter in which they referred to theb 
previous communication and gave notice to the defendant that u 
he had failed to deltvn the cotton affeu- the notice given, he was 
liable on the footing of the market race at the date of dtli 

aecond letter and they demanded payment on that footing. They 
then sued the defendant. Held.’ that according to S. 63, Contraet 

1. Muthoya Manigaran, v. UUut Reddiat, A. I. R. 1914 Mad. 573 , 
37 Mad. 412 :141. C. 255 - 22 M. L J. 413 s 11 M. L. t' 301 • 
1912 M. W. N. 436. 
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Act; ^ would htire been open to the pwttei to eactend the time 
by ■freement* bat there it no eirldence of eny consent by the 
defendant to any excemlon of the time and this Is not a eaie 
in which It can be said chat silence has gi^ren consent* It Is 
clear that S« 63 does not entitle a promisee, for hii own purposes 
and without the consent of the promisor^ to cKcend the time for 
performance which had been agreed to by the parties to the 
contract. It is held further that S* 63 deals only with concessions 
on the part of the promisee adv^antageoas to the promisor^ As stated 
in Cunningham and Shepherd on the Contract Act: *‘lt ts clear, 
however, that as the act of the promisee muse be to the nature 
of a concession advantageous to the promisor rather than to the 
promisee, so the consequence of the act must be the relieving of the 
promisor wholly or in part from his liability on the conrtacc. 
The section cannot be Invoked to support an extension of time by 
the promisee for his own benefit” No doubt, S* 55 deals with the 
effect of a breach of a sciputacion which is of the essence of the 
contract and does not deal with the question of damages, but the 
piaintifis would only be entitled to damages, on the footing of the 
market rate in October on the assumption that the contract was a 
subsisting contract in October^ The contract in this case was 
broken in July and came to an end in July and there is no evidence of 
any agreement to extend time by the H^tles. Having regard to this 
decision* the plaimifis were bound to endeavour to mitlgiite the loH 
by acting os ordinary man of business would have acted, that b to 
say, by determining the liability at the earliest date at which they 
were able to obtain another cargo In the present case damages should 
be assessed with reference to the market rate at the expiry of the 
60 days agreed upon as the time tor delivery In the contract* Moreover, 
ft appears that S. 35, read with S. Z (i) means nothing more than 
thb. On the prombor’s failure to perform within the contract 
time, he (the promborj loses the powers to enforce the contract, 
that b to claim any advantage due to himaclf thereunder. The 
prombee, on the other hand, has the option of enforcing it or not 
as may suit him. He may drop it altogether and In aome cases it 
would be to hb interest to do so. If he elects to enforce ” it, he can 
only do so, by suing under S* 73 for damages for breach ; for the 
contract itself, being for performance within a time, which b past, 
b Impossible of execution in terms, in the present case the damages 
should be reduced to the diSerence between the price on IZth July 1909 
and the contract price. 


L Roccti 8 Co, V. Tayion, 1 Com* Cas. 306 : 73 L. T* 628 ; S Asp, 
M. a iZO. 



1503 tmmmtumoH of cuuiAon m*. (Ch. VI 

The qucttkMi if whether the tete prevtUing on the diiite of |u<lfaieiit 
It the rtte epplicable in % tulc for demeges ind as to that the whole 
body of authority it igaintt it Hence, the rate of exchange prevailtng 
on the date of }adgmenc If not the race applicable in a tult for damaget^' 

In a cate where damaget are claimed for the breach of contract, 
they become due on the dace when the contract it broken** 

The contract wit for delivery in alt October of a particular year. 
The tellert tendered the goal) on the 2ni but the buyers refuted to 
rake them then. The tellert treated this tender as of no effect and 
made a fresh tender on 15th* On 18th. defendants refused the tender* 
Held,* that tellen were entitled to make the tender at any time during 
the October and that though they might have sued defendants on their 
refusal of the first tender yet the second tender did nut in any way 
preludke the setter's position snd chat they could sue on the basis of 
refusal of that tender* Moreover, the measure of damages must be 
according to market rate on the last date of the month. 

In the case of breach of contract to deliver goods which were 
contracted for to be delivered at a future date, the general rule is that 
if there is a breach of the contract the measure of damages la the 
difference between the contract rate and the market race at the dace 
of the breach* The date of the breach must b? considerctl as that dace 
when the seller ought to have t rniered goods of the contr:ict quality 
and failed to do so. If the buyer is dissatisfied with the quality of 
the goods tendered and demands a Sitrsrey, some time must elapse 
before a survey is held and a decision is given as to the qiiality of the 
goods ; but chat does nor postpone the date of the breach, it muse be 
the due date unless the parties come to an agreement that the due date 
shall be postponed until it Is ascertained whether the goods are of the 
contract quality or not.^ 

It is well settled that in a suit for breach of contract to deliver gooda 
on certain date the market price on that date is the standard for the 
computation of compensation and not on a later date on which the 
goods may have been demanded and refused.* 

1 . DekluiTi Ten Co, v. A. B. Railway, A. L R. 1921 Cal. 239 t 48 Cal. 

886 : 66 I. C. 469. 

2. Suflan Mol Kishen Mai, v« Gian Chand Chiranti Led, A. L R. 1921. 

Lah. 39: 3 L. L. J. 239 :59 L C 877. 

3. HmtHu<aSL Company, v. Sn Gee Moh 6^ Co» A. I. R. 1921 

L B. 78 t U L. B. R- 182 : 66 U C. 5l0. 

4. Romchondra RomvaUabfi, v. Vasan/t Sons & Co, A, L R. 1921 Bom* 

203 :45 Bom. 119 : 22 Bom. L. R. 874: 57 i C 978* 

5 . Monsa Ram Gordhon Dos, v. Pbm Mongol Sabi Diiiil Chond. 

A. I. R. 1922 Uh. 149: 65 L G 497- 
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The barer took the ddlverr not on the dey fixed for dcHrery but 
on t eubeeqptieiK day aiti there waa a shortage in dellveryt Hdi,* chat 
the scUer is liabte tn damages for the difference between the oontisct rate 
and the market race on the day fixed for delivery and not on the bask of 
the market rate on a day other than the day fixed for delivery. 

The defendant bought two lots of sateens through the plaintiff. 
The agteemecit was that the price was to be as per Home invoke plus S 
per cent commission and usual charges^ payment to be made 83 days 
alter the date of invoice ; Interest to be paid by the buyers at the rate 
of 8 per cent per onntm from the date of Invoice to due date- Held,* 
chat the date at which damages for breach of contnet are to be 
catcuitced is the date of the breach and the dace on which the rate of 
exchange is to be taken for the purposes of convercing the amount 
in Englbh Currency into rupees is the date on which under the 
agreement the money was to be paid and on which a breach occurred by 
its not being paid, and that the race of interest chat should be Axed so 
as to save plaintiffs from loss is Indicated by the race fixed for the 83 
days. 

The parties agreed to extend the rime and no particular period for 
extension was mentioned. Held,* that the vendors are bound to deliver 
their goods only within a reasonable period beyond the contract time 
and the vendees are not justified in refusing to take delivery of the goods. 
The property in the goods dots not pass to the vendee and, therefore, 
the vendors are not entitled to sue for the price and the vendors arc 
entitled to damages represented by the market rates at the dates of 
breach. 

In a contract which fixes the date for performance the due date is as a 
rule ascertainable. In the present case the due date was the actual date 
of arrival in Karachi, with an allowance of such reasonable time as 
would enable the railway receipt and invoices to reach Delhi from 
Karachi. In order to ascertain the due date under this contract, 
therefore, all chat has to be seen is when the goods arrived at Karachi 
and then to allow a period of 10 to 14 days (which is considered 
reasonable) for the transmission of the necessary documents from that 
port to Delhi, In this exse so long as any goods deliverable under the 
contract had still to reach Karachi, the due date had not arrived,^ 

1. A, L. S, V. Chetty, v. Moung Kyin Ke, A. L R, 1922 L. B. 1 ; 

64 I C. 60. 

2. Y. A. Shdkkor, & Co, v, Finlay Fleming & Co. A. 1. R. 1923 Rang. 

265 : 79 1 C. 291; 1 Rang. 339 : 2 Bur. L. J. 130. 

3. Bank cf Motvi* v. Baerlfii Bros, A. 1. R. 1924 Bom. 325 : 48 Bom. 

374: 26 B. L R. 155 ; 79 L C 1012. 

4« Phicl Chond^FoUh Ckand, v, CWioie Lol-Amba Ptatad, A. L Ri 1925 
Lah.513;7L.LJ. 36Q:26P. L R.S28: 90 1. C. 654^ 
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The role eo u o d tte d in the cMe ot Ogk' «od •ubeequcoiif lAniicd 
In lemti cho Mde, Mcr alia the cue o£ Hidemm* le to cbe eftecc that 
where the time (ot pe£ormetice oC e contna a( tale hu been pottporuadl 
at rile requetc either of the venior or riie purchaier> and the coiotact ft 
ultimately brokeni thit hat the etfect of deferring the period at whkh 
the breach taket ;dace> In tuch cates dimaget are to be calculated with 
reference to the last date. If any, to which the contract wu extended, 
or to the date on which the contract wu finally broken.* 

Ooodt contracted to be told xrrhred late due to eircumecancu 
ariaing frtHn war. Held,* that the contract It not cancelled ipso fneto 
and the reason of delay might with tucewt be pleaded in defence of a 
claim for damages suffered owing to the delay in making delivery, but 
not In suit for damages contequenc on non*delivery of the goods. The 
due date ot the performance of the contract it the date which wu In 
the contemplation of the partiu at the time when the contract wu 
entered into and not the date to which, owing to circumstances beyond 
the control of either party, the actual performance had necusarlly to 
be postponed, but without any express agreement between the 
parties. 

In a contract oi sale of goods, it was stipulated that patterns and 
invoices were to be delivered when they arrived ; that the sellers were 
to give intimation to the buyers of the arrival of the goods ; that when 
the goods arrived, the buyers were to take delivery on payment to the 
Bank : attd that they would be liable for godown rent if they did not 
uke delivery at once. Held,* that the time for performance was to be 
the time when the goods actually arrived, end for the calculation of the 
damages regard must be had to the actual daces of arrival of the goods 
and not to the datu on which the goods might have been expected to 
strive 

Defendant entered into a contract at Jalgaon with the plaintiff by 
which he told oil tins deliverable at Salem by the agent of the defendant. 
The nme day the defendant handed to the plaintiff a delivery order on 
the defendant's agent at Salem. In fact the goods were not in the 

1. Ogle, V. Bstl Vtfiu. (1867) 2 Q. B72?y: 7 B. 

Q. B. 175 : 15 W. R. 564. 

2. Hkkmon.v. Haynes. (1875) 10 C P. 598: 44 L. ]. C. P. 358: 

32 L. T, 873 ; 23 W. R. 871. 

3. Kidar NariwBchari Lai, v. Firm Shtmbhu Noth'Nondu MaU, A. 1. k. 

1927 Lah. 176 1 99 L C. 812 : S Uh. 198 ; 28 P. L. R. 351. 

4> Oaneshi Lal-Kundan Lai, v. Firm Debia Sahla-Qukari Mai, A. I. R. 

1927 Lah. 481 : 105 L C 265. 

SQ Dwrga OoK Jaganaath, v. Goncih Desa Ishar Das, A. I. R. 1927 
Uh.648> 107LC 276. 
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cuttodf of tli« ifent on duit date, aa cKcy had alreadf been ddbered br 
him to the raiiaray Company for trualt to Jalgaon, and neither party 
knew Bt the date of the contract that the soods had in fact boen ao 
dellveced. On 22,1921, the pUintlff heard by wire from Salem that 
the gooda were on rail, and he thereupon required the defendant to 
hand om the railway receipta, and expreaaed hit wlllingneta to pay rite 
purchaae price. The defendant refuted to hand over the railwaya 
receipta or the goodt, and, on the other hand, when the gooda eventually 
arrived at Jalgaon in July he aold them at a large profit. Plaintiff aued 
then for damagei. Held, * that the property in the goods having paaaed 
to the plaintiff, the date for determining the damages would be the dme 
of breach, viz., 22nd April and even treating the case u one of 
conversion the date of breach would be the same. 

It is seeded law that the amount due to a plaintiff either on a debt 
or for damages for breach of contract or in tort, U to be determined 
according to the rate prevailing at the date when the cause of action 
arose. For an application of this principle, sec the following cases.**^ 
In this view of the cate there can be no doubt that where no time for 
repsyment of a grain loan Is fixed in the bond, the debt Is payable on 
demand and consequently the quantity of grain secured by the bond must 
be valued at the rate prevailing on date of bond.* 

It is not suggested thst there was any subsequent contract between the 
parties, and, if the deliveries were not towards the performance of this 
contraa,chen there was no agreement between the parties about the 
price or any other conditions of the transaction. If the defendants 
went on making deliveries towards his contract and the plalntlfiis went 
on accepting them up to 21 st November 1919, what wojld be the proper 
inference from that in the circumatances of the case 1 It might mean 
that there had been some definite agreement between the parties to 
extend the time for delivery; but that has not been suggested on 
either side. It might mean that the defendants, although they were 
in default, chose to treat the OHitract as subsisting and went on making 
deliveries u in case of AsHmora.* Or, it might mean that the 

1. Shriroam, v. Trimbak, A, I- R. 1927 Bom. S14 ■' 29 Bom. L R. 

1036 s 103 I.C. 645. 

2. Oiinwfs of SiSdmsUp Celia, v. Owners of SteomsUp Volmmo, n9Zl) 

2 A. C. 544. 

3. Dafclutri Tea Co, Ud., v, AJMia>Bengal Ry. Co. Ltd., A. 1. R. 1921 

Cal. 239 : 4S Gal. 886. 

4. Mnlier Morieoi 9 Co. ,v. S M. Aitwila ffT Co., A. I. R. 1924 Cal. 

778 : 51 CaL 320. 

5. Diaia Rm, V. Safdha, A. L R. 1928 Uh. 949:114 L C. 693. 

6. AifimoM. 6r Son, v. C. S. Coa « Goh <1889) 1 Q. B. 

436e66L.J.aB.72i iST.L. R.S5.4COB.Caa.48. j 
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M the tcqiuctt, exprcas or itni^ited of the defeodantt were 
withflv to wait for delfarerr and to accept delivery after time, dbouidt 
loi^ ddayed. The dreumetancer then would be limtlar to thoee to the 
care of Oi^e' Therefore, It it quite poevible and reaaonable to draw 
eltbet of the lart two toferencci mentioned from the fiete of this caae* 
and cither to futfkleiit for the plaintlif'e purpote. It to urped that the 
proper inference to that the plaintiffi were willing to wait at the tmidied 
requeat of the defendantc until 2lat November and up to that date 
continued to take delivery. If that to to. then there would be nothing 
unjuatlfiable in the plaintida, after waiting ao long, myitig on 2Znd 
November that they would wait no longer and that they put an end 
to the contract on that dace; and that waa what they did. If they did 
that, then the date for the calculation of damagea would be the date 
namely, Z2nd November 1919 iixed by the lower Coutta.* ^ee the 
caaea of Ogk' and Brandtt” in thto connection to the aame effect. 

Undet a contract dated 3td September, 1925 a merchant promtoed 
to a firm to deliver 224 candiea of jute at Ra. 90 per candy, delivery to 
be completed before 30th September, 1925- A portion of the gooda waa 
delivered before 30th September 1925 and after that date aome further 
quantity wu delivered, in all up to 3lat October 1925, 111 candies were 
delivered. The firm brought a suit claiming as damages in respect of 
the undelivered goods, the difference between the market price on the 
30ch November 1925 and the contract price. The difference was that 
there waa no contract to extend the time and that damages should be 
assessed as on the 30th September 1925. The trial Court assessed 
damages as on 3lst October 192 >■ Held,* chat on evidence there was 
an extention of time granted, that gooda were being delivered at the 
request of the firm by the merchant and that he was specifically Cold 
that he mutt complete the contract before 30th November 1925, and in 
default proceedings would be taken against him ; in theae circumstances 
there was an Implied contract to deliver goods and time was 
extended. Reference was msie to the following Bombay cases*'* 

1. Ogle, V. Eart Vane, (1866) 2 Q. B. 275. 7 B. 6t S. S55: 

15 W. R. 564 ; 36 L J. Q. B. 175. 

2. VenfcaHanarayaaa, v. (VaUtolagada) Lakthmi Punnayya, A. 1. R. 

1928 Mad. 1232 > 115 I. C. 342. 

3. BrondiC 67 Co.. V. Motto 6r Col. (1917) 2 K. B. 784 : 87 L. J. K. B. 

101: 23 Com Cas. 137 : 117 L. T. 196. 

4. VcnkatatNhba Roo, v. Ripley 9 Co., A. L R. 1930 Mad. 624: 

1930 M. W. N. 163 : 125 1. C. 225. 

5. Taya Mcniio Kotoslui Ltd., v. C^hKoW Du NathMui, A. L R 

1922 Bom. 203 -. 24 B. L. R. 149 ; 69 L C. 29. 

6. Pfioenix Mdto Lid.» v. Modhov Om'RhP Okond, 24 B. L. R. 142* 
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but tlie licti of thefie cim are dtsHfigalehable. In these mUtigi tht 
dcfffidkists at the^ option wtnt on deUrering goods after breach and 
the plalntlA accepted them but tn the present case the defmdatits 
were making delhrerles and the plalntifft distinctly told them that 
chef would not wait after a specific date. Thus, where deUrerles wetre 
going on it was not open to the defendants to fall back upon 30th 
September as the date for assessing damtgss. There is no cross appeal 
u regards the date for damages to be fixed as 30eh September tiI25 
instead of 31se October* and although that would be the proper date 
CO be fixed for damages* there it no hardship on the defendant because 
the damages rightly assessed on 31st October by the Ijwer Court are 
less than what they would otherwise have been. ’ 

The stipulation that delivery should be given as and when the 
goods arrived in hdadraa amounted to a contract for delivery on the 
date of their arrival there. Although contracts relating to sale of 
goods arc now dealt with under the Sale of Goods Act, 1930, 
certain sections of the Contract ftet still apply to contracts for 
the sale of goods. Section 3» Sale of Goods Act says thtt the 
unrepealed provisions of the Contract Act, save in so far as they 

are inconsistent with the expr^s provisions of the Act, shall 

continue to apply to contracts for the sale of goods Section 73, 
Contract Act makes it clear that damages tor a breach of 
s contract of the present nature must be based on the market 
price ruling at the dace of the breach. In the Sale of Goods 

Act there is nothing inconsistent with S. 7i, Contract Act, 

and it must be taken to apply. If the contract had contained no 
stipulation with regard to delivery, the decision would have been 
otherwise, but it did stipulate when the delivery was to be made, 
and delivery in this case should have been made on Znd December 
1942, which means the contract was broken on chat date ^ 

10, Suit for damages for bn»ch of Contract of marruge 
assessing general damages in the case of a breach of betrothal contract the 
Court will not take Into consideration the amount which the platndfi 
may have to pay if he wishes to secure another woman as hU wife. But 
something roust be awarded for the annoyance whici the breach 
of the contract hat caused him and also for possible loss of 
reputstion and injury to feelings. It is difficult to assess damages in 

1. VcnkdtastdMm Rao, v. Rtpley 9 Co, A. 1 R. 1930 Mad. 624: 1930 

M, W. N. 163; 125 L C. 225. 

2. B. Mufiiniwiiu Chetty & Co., v. 0. Muniswami Cfieity 9 Co., 

A. 1. R. 1944 Mad. 418 : 1944 M. W. N. 275 : 1944 1 M. U C 
391. 

R-190. 
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ctipt of this with \ny tccuttcf* but the ivari of Ri. 100 iS 
such compensation will amply meet the case.* 

Under the Mahomedan Law in a suit by a plaintiff for damaiai 
for breaclt by the defendant to give hts daughter In marriage to 
the pUlnclff. the latter would be entUlei only to receive compensatloii 
under S. 73 of the Contract Act for any loss or damage cauaed 
€0 him by the breach, which the parties knew would be likely 
to result from the breach of It.* 

In an action for breach of promlie of marriage the cate at 
Umtd Kika^ if authority for the proposition chat the plaintiff ii 
entitled to recover money actually thrown away and also damages 
to hif credit and reputation by reason of the refusal.^ 

In a suit for the recovery of money advanced by one party to 
another in connection with marriage which subsequently fell through 
is not one for the mere recovery of a loan or refund of money 
advanced but Is in essence one for damages In respect of the 
breach of of marrlag:* and so is not cogninblc In the 

Court of Small Causes. In this case^ it Is held that a suit to 
recover money spent in ferJlng relatives, in paying carriage hire 
and musicians In connection wUh a marriage, which tell through^ 
was not Cv>uni 2 able by a Small Cause Court, The iruio decidendi of 
these Calcutta cases is In esssnee one for a mere refund of money 
advanced, and not for compensation, having reference to S. 73, 
Contract Act,® 

According to this decision* a breach of contract of betrothal gives 
rise to a cause of action to the party aggrieved to maintain a suit for 
damages or compensation against the party who has broken it or has 
brought about the breach thereof.*® 

1, fiudhu Mai, V. Manshu Ram, A, I R, 1914 Lah. 83 : 86 P. L. R. 

1914; 22 I. C, 644:42 R R- 1914 

2, cijfiulam Muh/tmmad, v. Meltruj Din, A. L R 1923 Lah. 679; 

75 I C, 746. 

3, L/rned Kifca, v. Nagindai Namtamdas, 7 B. H. C. O, C 122. 

4, Kandaiu^ami Naidti, v. M. fCannidh A. 1. R. 1924 Mad. 692 t 

46 M, L J. 366 ; 1924 M. W, N. 373 « 20 M. L. W. 60 ; 

78 I a 573. 

5, Kali Shunker Das, v Koylash Chunder Da«, 15 Cal 833. 

6* Jagumath, v. Rodhu Sunder, 13 C. W. N, 36 (short notes)* 

7. Gitii Chandra, v. Puma Chandra, 19 C W, N. 28 (short notes). 

8. Ganpac, v. Lahana, A, I. R 1928 Nag. 89 <2) : 10 N. L )• 258 : 

106 L C 803; 24 N. L. R- 66- 

9* CidabI, V. Santa, (1^) 7 R R. 1880. 
la Soniu, V. Mi. Har OevL A. L R, 1934 Lah. 544 i 35 P. L R, 480: 
152 I C, 913. 
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11, AsfCtimcit of dain»cet for bmdi of contiact rtbling to 
UanioveabU proportf ;-"The rule !rt Huhtu. fci not iaw In ihi« country, 
See the d of I arren* C J , in this case, ^^The le^^tafurc hat not 
prescribed a dlffirent measure of iafna^ies in the case of contracts dealing 
arltK land from that UiJ down In the case of contract relating to 
commodities**- In another case* no reference was made to the Contract 
Act, and, therefore, that case cinnoc b;j taken as holiini? that the 
rule must be read Into section 7iby which the Court can he bound 
When the Contract Act was passed, the case of Ba;n^ Had not been 
decided, and the rule in F/uimm^ had already been limited by subsequent 
decisions. As secrion 73 Imposes no exception on the orJlnarv law as 
to damages whatever the subjecomacter of the contrnct, It seems that 
in cases of breach of contract for sale of Immoveable property through 
inability on the vendor’s part to make a good title the damages must be 
assessed In the usual way, unless it can be shown chat the pArci.‘S to 
the contract expressly or impliely contracted ch« this should not tcnlet 
the vendor liable to dam Esch case sho ill b; d:alt with on its 
own merits. To apply a rule of law which can only be extracted from 
a scries of English decUi ms. instead of the Jaw sp ecially enacted for 
British India by the I.egislacurc, would b; to dtsregiri the nmerotis 
rulings of this Court on that point. In this case the damages will be the 
difference, if any. between the contract price and the mirket value at the 
date of breach, and the plaintiff H entitled in ad lirion to Interest on Rs ^00 
paid as earnest money on nni from that late to the date of its return, and 
the costs and expenses he was put to owing to the breach ® 

In the case of a breach of contract of sale of house the Court is not 
bound to enforce the sum fixed by the parties as damages, but will 
award the da'Tiaj!«?s really sustained by the party complaining of the 
breach. The case of Dumri* show’s that the measure of damages Is 
the difference between the contract price and the value of the house 
at the dare when the contract ought to have been performed,'' 

A specified area of land was sold and the price was calculated 
not at a lump sum but at certain rate with reference to the 

1 Rwreflu, v. TKomfiill, (1776) 2 W. Bl. 1078. 

2. Nctgafdas Suubhugyadas, V. AHmedkKan, 21 Bom. 175 (i85) 

3. PitambeT Sundraii, v. Cussibai, 11 Bom. 272. 

4. Bisin, V FotKcfgill, (1874) L R. 7 H. L. 158. 

5. Rflnchhod Bhifwan, V. Manmoluindai Ramji, (1907) 32 Bom. 165: 

9 Bom. L« R. 1087» 

6. DonieUn re, (1917) 2 Ch. 405. 

7. R L T. L Lakbshiimanon Cheay, v. Swbramanian Chetty, A. L R* 

1919 Mad 411: 25 M, L T. 221.9 L, W. 312: 1919 
M W. N. 431 : 50 L C. 69. 
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Met iotdt tod tbe vendee we* •ubeectueotly evicted firom t poitfott 
at the land teid end by t thfad penon claiming under a •upeilor 
title. HeW,* that according to the law on the «ub)ect declared hr 

S. 55, T. P. Act, he 1* entitled to damMe* for any deficiency In the 
area aold to him. Following die rule laid down In S. 73, Contract 
Act, which doe* not exclude from ite operation the case of damage* for 
the breach of contraa relating to immoveable property, the meaaore 
of damage* It the price of the land at the time of eviction This la 
the rule laid down In thlt cate* and ha* since been affirmed in these two 
cate*.**'* 

It ha* been pointed out in these cases’** that the law in India 
In respect of breaches of contract for the sale of immoveable property 
differs from that of England and that the ordinary rule laid down in 
S. 73of the Contract Act applies to such breaches The Calcutta 
and Bombay cases also Isy it down that the measure of damagea 
ordinarily should be the difference between the contract price and the 
market value at the date of breach though It is remarked in Ranckkod 
Bhauian* that each case has to be considered on its own merits.* 

In an ordimry contract for the purchase and sale of land in which 
(he vendor contracts to make out a marketable title it may be found 
that there was an implied agreement that if without any default on the 
part of the vendor he was unable to make out a marketable title the 
bargain would be offand the vendor wouldonly havetopay the purchaser’s 
costs, the agreement and of the inspection of the title deeds. But If 
the conduct of the vendor In committing the breach shows that he has 
been guilty of iny default of a wilful nature then the damages will be 
calculated on a higher scale and the measure of damages will be the 
difference between the contract price and the market price of the 
property at the date of the breach.^ 

1 . )ai Kishen Dos. v. Arya Piiii Nidhi Sakha, A. I. R. 1920 Lah. 297 : 

58 L C. 757 : I Uh. 380 : 5S P. L R. 1921 ! 80 P. W. R. 1920. 

2. Nagardai Saubhagya Dos, v. Ahmed IChon, 71 Bom. 175. 

1, Ronchhod Bhauian, v. Manmohondos Rant/t, 32 Bom. 165 :9 Bom. 

L. R. 1837. 

4. Nabin Chandra Saha, v. Krithna Barom Doisee, 38 Cal. 458: 

9 I. C. 525 : 15 C. V. N. 420. 

5. Adikcsovolu Noidu, v. Gurunaifta CheUy, A. I. R. 1918 Mad. 

1315: 22 M. L T 300 : 40 Mad. 338 . 32 M. L. ] 180 ; 

5 M. L. W. <25 r 39 I- C. 358: 1917 M. W N. 171. 

6 . Ahhur Beg, v. Hog Nauwg, A. 1. R. 1924 Lah. 709 : 78 I. C. 87. 

7. VoUakhdos Tulmiat* v. Nagardos, 92 1. C. 143 : 23 Bom. L R. 

1213, 
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No bird aod hK rule ctn be laid down for tmfsnmmt of dsniitii 
for bresch of contrteti to teiK The circuintt«nc*s of etch cate h«ve eo 
be cofifliered in dediing what is reasonable and proper compenatefon 
for the damage caused by a breach of contract under S. 73 of the 
Indian Contract Act« The Court Is not bound in every case ro award 
damages on the basis of a difference between the price at the date of 
the contract and the market price at the date of the breach. If 
ctrcumstances require so, no damages need be awarded for breach of 
contract to seU real property where the vendor is not guilty of fraud. 
In calculating damages for breach of contract for sale of property k is 
not the profit which would have arisen to the plaintiffs, which is to be 
taken into account but the market price of the property on the date of the 
breach. At the same time as ruled in this case* the profit which the 
plaintiffs could have made in a resaUf If uncontradicted by ocher evidence, 
is evidence of the latter value,* 

It is held in the case of Ranchhad^ that since S. 73 imposes no 
exception on the ordinary law as to damages, whatever the subject^maner 
of the contract, in cases of breach of contract for sale of 
immoveable property chrougn inability on the vendor*! part to make 
a good title the damages must be assessed in the usual way. unless it 
can be shown that the parties to the contract expressly or impliedly 
contracted that this should not render the vendor liable to 
damages^ 

D'i widow sold certain fields to N in l9Jd. N sold the fields to Z In 
1911, disclosing in the sale^deed that he had bought the fields from a 
widow, but giving Z an indemnity in case his title should be disturbed, 
D*8 reversioners evicted Z in 1913. Held,* that Z would be entitled only 
to the purchase money paid to N and not the market value of the 
land in Moreover. Z would not be entitled to compensation 

for any Improvements made by him as indemnity by N did not extend 
to any such improvements. Z might claim compensation for 
improvements from D's reversioners if he could prove Ills good faith* 
Thus, In a claim for damages by a purchaser of land on account of 
eviction therefrom, the damages must be determined according to what 

S. 738 : 38 L]. ic. b" 304 r 

17 W, R. 894. 

2. DhanfoJi^iii Nafsinggirii, v. fata Sons LpCd, A« L R. 1924 Bom. 

473 : 26 B- L. R. 858 : 49 Bom. I; 92 I. C, 225. 

3. Ranchhod, v. Manmohan D<Sf. 32 Bom. 165 : 9 Bom. L. R. 1087. 

4. Abdul Latif Ahmad Khan, v. Lndha Ram, A. L R. 1925 Lah. 

262 : 5 Uh, 527 * 85 L C. 421. 

5t Zjitgraji DhamfDr, v. Naga$a KaUd, A. I. R, 1927 Nag. 370; 
99 L a 313. 
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mty be deemed co have been the tntentioft of cKe conttect between dw 
fienlef to the nate. The English pri tdpL*. that the meature of damagei 
It the value of the land at the date of eviction cannot be accepted 
at a haid and fate rate applicable to Indian conditions. The drcumsuncca 
of each contract mutt be examined and the Intention of the parties 
determined. 

in a luir for refund of pu rebate money the fair rule, in a case 
where there it a defect in title, but the land Is still in the possession 
of the plaintiff,, will be to give the plaintiff auch compensation as will 
compensate him for the defective quality of his title. This, of course, 
wdl vary considerably according to the circumstances of the particular 
eafe«* 

A sold property toB without giving possession for Rs. 1,500. B 
told it to C for Rs. 900 C sued A for possession and obtained 
postession of hall the property only owing to defect in A's title. C 
aued for damages. Held, chat the amount of damages was the value 
of the one half ahare of which C has been deprived by tbe fault of 
A and It should be taken at half the value of the share estimated by 
him in his original transfer to B, 1. e., Rs 750. 

The title of the vendor of Immoveable property was found to be 
defective and the vendee was evicted by a third person- HeW,^ that 
the vendee is entitled, on the basis of the warranty of title contained 
in S.55 (2), T.P.Act, to recover reasonable damages from the vendor. 
According to the rule Uld down In this case^ the measure of damages 
In a case of this type Is the difference between the price of the land 
at the time of eviction and the price originally paid- 

This decision* was followed and reliance was placed upon these 
decisions^'* in which it was held that in the case of a contract to 

I- Hatikfi, V. Mulch.inJ, A. ! R. 1^28 Bom. 427: 52 Bom. 883 : 

113 1. C. 27: 30 Bom. L. R.1149 

2# Baffu Shivqfi Naik. v* Kaskiram Hanmafitrao Ghag, A. I, R. 1929 

Bom. 361 ; 31 B. L. R, 658: ll9 I. C. 659. 

3. Parmanand, v. Ghulom Hussain Shah, A. 1. R, 1929 Lih. 416- 

l’6I. C. 449. 

4. Jai Kishen Das, v. Atyci Pritti Nidhi Sabha, A, L R. 1920 Lah. 297 ; 

55 P. L, R. 1921: 80 P. W. R. 1920 : 1 Lah. 380 : 58 L C 757. 

5. DKddKe Sahib, v Muhammad Sultan Sahrb, A. 1. R. 1921 Mad. 

384s591.C. 311:44 Mad. 167. 

6u Nagafdas Saubhagya Das, v. Ahmed Khan, 21 Bom. 175. 

7. Ranchhodt v. Man Mohan Das, 32 Bom. 165 : 9 Bom. L R* 1087. 

8« Adhikisauan Maidu, v. Oumnatha Chetei, A. 1. R. 1918 Mad. 
1315 : 40 Mad. 338 : 39 I, C 358 * 32 M. L 180; 1917 
M. W. N. 171« 5 M L. W. 425 : 22 M- L. T. 300. 
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•dS tOMiovaAie iHOperty, the vendor «u lUfale under S. 71. ContriMt 
Acn tot dnnege* for Cellure to perform the comnec, end that lew in 
India as laid down by Contraet Act as to dm right of damages fbt 
breach of contract tt> adl tmmoveaUe property was diferent from 
in £n|d*t^ Hence, the lower Court w4t riidit In aaseaaing 
damages at the enhanced value of the land on the date of cvtctkm.* 

To m»»nmin a suit for damages for alleged breach of contract the 
plaintlfF should have taken possession of the land from the lessor, put 
forward any accounts of the alleged loss and claim damages on that 
basis alone. It is the duty of a plaintiff in such circumstaneea to 
mitigate the damaga ; but this the present plaintiff has not even 
attempted to do. There is no evidence on the record to show that 
the damages as claimed really resulted from any action or omission 
of any one of the defendantS'leasees in the case and on this consideration 
also the suit is bound to fail.* 

When a person was guilty of a breach of contract then, ordinarily, 
the other party to the contract had open to him two remedies, one 
by a suit for damages and the other by a suit for spectffc performance 
of the contract- Of course, tome kinds of contract cannot be 
specifically performed, but in every case there is a right of action for 
damagw, and In this country that applies to contracts for the sale of 
immoveable property just as much as to contracts for the tale of 
moveable property. Vide, to the same effect the following cases. *'• 
Ordinarily, the measure of damages is the difference between the 
market value of the land at the time of the contract and the price 
which was agreed upon under the contract. But the cost incurred 
in bringing a suit is certainly not a damage which flows from the 
contract itself and it ought not to be allowed. • 

12 . Assessment of damages for breach of contract of goods 
Section 73 perscribea the .method of assessing the compensation due to 
a plaintiff suing upon a breach of contract, but it does not affect to 
extinguish or to limit a plaintiff's right to recover a determined sum due 
to him upon a contract which he for his part keeps on foot. If that Is 

1 . Ramajyaf v. (ChtdtkapalUJ Kotayya, A. I, R. 1930 Mad. 748: 

19.10 M. W. N. 195 : 32 M L. W. 138 : 127 I. C. 617. 

2. Glwiam Hdidar, v. O. Iqbai Nath, A- L R. 1939 Lah. 1181 

184 I.C. 130. 

3. Adikcsowiin Ndidis, v. M. V Guiwmaha Chatti, A. 1. R. 1918 Mad. 

1315: 39 I. C. 358 I 40 Mad. 338: 32 M. L. J. 180 <F. B.) 

4. lUmdthoi Bfimwin, v. Monmekandos Ran^ 32 Bom. 165 :9 Bom* 

L. R. 1067. 

5. MaHkiPiNV. MaSeinNit, A.I. R. l9fORang. l46il89L&Z3. 
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•6f idle mere «l»f nee from the Act of i speelfie provision Ae 

remedy of a s^jU to recover the price ctnnoc be corwtraed as the distinct 
leglststfve wlthdrswil of thtt remedy. Though the debt U. no doubt, 
owing upon « contrtec ft U owing upon s still affirmed contract, and 
dieauit Is Indebc and^notin damages. Of the principles applicable to 
•och a suit, there Is no reason to suppose that the Contract Act is the 
repository. seJl less that it is the sole repository, for the Act does not 
purport to do more than ‘‘define and amend certain parts of the law 
relating to contracts*\ Further room for this opinion is m^sde by the 
decision of the Privy Council’ where thdr Lordships say that “the Act of 
1872 does not profess to be a complete Code dealing with the law 

relating to contracts.. - There Is nothing to ihow that the Legislature 

intended to deal exhauseively with any particular Chapter or sub^lvisian 
of the law relating ro contract*'* As to illustration '^h) to S. 73, it doe 
not advance the case either way. for. Art', it Is not told that the 
property In the iron sold had passed to the buyer, B, and. secondly. A’s 
suit was eapresily a suit brought under S 7L and the illustration merely 
describes the method in which the compensation should be reckoned. 
Even in the case oi goods sold and delivered, the Act makes no provision 
for a suit to recover the price, though admittedly such a suit would be 
perfectly good. But it was contended that there the agreed price would 
be identical with the compensation defined in the section. That may 
be so, but the Court is not the less of opinion that the ground of the 
recoverability would be that the money was a debt due upon a contract 
atiU subsisting the plaintiff; that seems both a simpler and a true 

account of the case than to regard the price as the ^'compensation for 
loss or damage caused which naturally arose in the usual course of 
things from such breach, of which the parties knew, when they made 
the contract, to he likely to result from the breach of it". The mere 
recital of these words of the section suggests that it was never intended, 
and is not appropriate to govern such a suit, but has reference only to 
the question of computing the amount of daitiages allowable in a suit 
where a party damnified by a breach of contract seeks only to be 
indemnified. That is not the case here ; the plainciffii do not ask the 
Court to assess in money the damage suffered by them In consequenee 
of the defendant's breach of the contract; that has already been done 
by the parties themselves and the plaintiffs only seek to obtain particular 
sum of money which by the terms of the contract is now money 
belonging to them in the hands of the defendants. The plaintiff's suit 
is admittedly good unless it is prohibited by virtue of S. 73. For the 
foregoing reasons It ll not so prohibited.* 

1. Ifiowaddy FieciUd Com|Mmy, v. Bugwandeui, (1891) L R. 18 L A. 

121 (129). 

2. P. R. Sr Co. V. Bhagwmdas ChatHrbhuJ, (1909J M Bom. 192 : 

U Bom. L EL 3)5: 2 C. 475. 
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In • cootnct fot tab of mijo H t b lc aocuritlEtr dw oMtaufo of dmiaiM 
for brcMh li <lie dtiPcteoce between the cootcect ptice wid cb« 
price at the date of dke breach with an obUgatkmon the pact of the 
to mitigate the damafca by getting the beat price he can at the date 
of the breach or h the teller bound to reduce the damagett If he can, 
bt tubaequent mlet at better prices ? If he is and if the purchaser to 
entitled to the benefit of subsequent sales, it must alto be true that he 
must bear the burden of subsequent tosses. The latter propMition to 
Impossible, and the former to equally unsound. If the seller htdds on 
to the shares after the breach, the speculation as to the way the market 
will subsequently goto the speculation of the seller, not only of the 
buyer, the seller cannot recover from the buyer the loss below the 
market price at the date of the breach tf the market faUs, nor is he 
Itable to the purchasier for the profit tf the market rises. It U undoubted 
law chat a plaintiff who aues for damages owes the duty of taking all 
reasonable steps to mitigate the loss consequent upon the breach and 
cannot claim as damages any sum which to due to his own neglect. But 
the loss to be ascertained is the loss 'at the date of the breach. If at 
the date the plaintiff could do something or did something which 
mitigated the damage, the defendant to entitled to the benefit of it, the 
caae of Stanifonh' is an illustratton of this. But the fact that by 
reason of the loss of the contract which the defendant has failed to 
perform, the plaintiff obtains the benefit of another contract which is 
of value to him, does not entitle the defendant to the benefit of the 
latter conttaa.* Refer to the following cases*'* In support of the view 
taken to the same effect. 

The defendants must be held lla^ble for the deterioration of the goods 
due to their not having taken delivery, for it was the rainy season when 

1 . Stani/orth, v. LyaU, (1810) 7 Bing 169 : 6 L. /. (O. S.) C. P. 23 : 

4 M. &. P. 829 ; 33 R. R. 420. 

2 . A. K. A. S. Jamal, v. Moo(j Dawooa Sons and Co, A 1. R. 1915 

P. C 48 : 43 Cal 493 : 43 I. A 6 .• 8 L. B R. )43 : 14 A. 1.. J. 

89 ; 18 Bom. L R. 315 . 23 C. L. J. 137: 20 C W, N. 105 ; 

30 M. L.J. 73: 19 M. L. T. 80: 3 M. L W. 181; (1916) 

I M. W. N. 70 t 9 But. L. T. 8 : 31 I. C. 949. 

3. Y«ei. V. Whyu, (1838) 4 Bing. ( n. i.) 272 : 7 L J. C. P. 116 : 

5 Scot. 640 : 44 R. R. 708 

4. Bradbum, v. Great DTestero Railway, (1874) 10 Ex- 1: 3l L. T. 

464 s 44 L.). Ex. 9 : 23 W. R. 68. 

5. Jebun, v. EaU md West India DoA Co, (1875) 10 C. P. 3(X>: 

32 L. T. 32 : 44L. I C. P. I8l i 23 W. R. 624 : 2 Asp. K4. C, 
SOS. 
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riik of detifhntton from rdti wts In the ufutt coum of tnd 
mint have been well known to the parties. There b no retaon to 
tuppoic that the afual prectutfon against rain had not been taken hf 
fpreadlng ttrpaulini over the bags and the party in fault in the matter 
of delivery it hound to make compensation for any loss or damage 
whlch^nacuraily arose in the usial course of thing from their breach 
of the contract, under S. 73, Contract \ct This leads, thercfoTc, to the 
same result as the appUcstlon of the principle that the rbk is with the 
defaulting party even when the property has nor passed to the 
purchaser, laid down by S. 20, English Sale of Goods Act of 1893 (now, 
S. 26 of the Indian Sale of Goods Act), even if that equitable rules should 
be held not to be in force in India under the provisions of the Contract 
Act.’ 

In the case of a breach by the seller of a contract to sell goods, the 
buyer is entitled to recover as damages the difference between the 
contract race and the market rate on the day on which the breach 
occurs. * 

The defendants under two contracts with the plaintiffs were bound 
to ship 800 tons of solid Java molasses In Oaober 1914 at Java 
to arrive in Madras In November 1914, the plaintiffs to take delivery 
at Madras paying Rs. 1-15-6 cwt. The defendants failed ro make 
the October sldpment and thus committed breach of the contract. 
The plalnriffi sue for recovery of fa) Rs. 25,000 alleged to be the 
difference between the contract price and the market price of the 
800 tom of molasses in November 1914 when the molasses ought 
to have been delivered at Madras by the defendants, and (b) 
Rs 2,7?5'l5-6, being the sum paid* under protest by the plaintiffs 
to the defendants owing to the legal detention by the defendants of 
some other shipments under the contract till that sum was paid 
to the defendants. Held,* that the plaintiffs arc by $. 73 entitled to 
have 'compensation for the loss or damage caused’ to them by the 
breach. Though there are 18 Illustrations (a) ro (r) appended to S. 73, 
none of them refers in terms to a case where there is no market for 
the goods at the place of delivery mentioned in the contract. (Three 
of them namely (e), (o) and (q) expressly refer to “ market price” as 
one of the essential ingredients to be considered in arriving at the 

h TnracKond Cianshamdoi, v. Loisii Dreyfus 9 Co, A, I R. 1916 SindL 
86 (2i: 35 I C. 449: 10 S. L R. 4. 

I A L limgil Sou^or, v. EkrdMm Abdulla Jonoo, A. 1 R. 1917 
LB, 103 1 421.C 893. 

3. Ismail Sait 9 Sons, v. Wikon 6 l Co, A. L R. 1919 Mad. 1053 i 
41 Mid. 709 ; 23M,LT. 320; 1918 M. W. N. 399 . 45 I C 
942. 
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d«m«ie«/* Isk there wee no iUiiitratloi at ill which could be teiiomblf 
helitoaovcm thcfacMcrf thit citeaal if the body of the tecciaii 
tione remained for coosideration on the ^sdoa of amount of damatfea 
which the plaintiffil are entitled to. there teems much to be aaid 
in favour of the view that as there is no market for the goods at the 
place of delivery, and as the pecuniary lots naturally flowing from 
such a breach cannot, therefore, be esTim«ed with reference to the 
market price, the plaintiflis . ought to prove chat'Mamage " capable of 
calculation in some ocher tessonabte manner naturally flowed and 
was sustained by them from such breach, or prove (the second 
alcernadve mentioned in S. 73) that boch themselves and the defendants 
knew chat some other damage was likely to result from the breach 
of the contract and the amount of such damage. Thb latter alternative 
right is given by the section only as an additional right to that 
given by the clause which gives compensation for “the loss or damage 
which naturally arose in the usual course of things'* from such breach, 
.luch additional right to be availed of at the plaintifl*s option Assuming 
that none oi the illustrations to the section throws any light on the 
dispute in this case in which there is no market for the goods at the 
place of delivery, the pUintifli have not proved any loss or damage 
naturally arising i\\ th: usual course of things from the breach of 
that the pUtnclfFs’ contract has been caused to them, noidn the 
alternative) any liss or damage which b.>rh parties knew when they 
made the contract to be likely to result from Its breach. The 
Englbh cases/^^ no doubt decide that in such a case (which might 
shortly be called “no market casc*'> the damages must be calculated 
on the basis ot the value fixed by the price which would actually 
rravi ro be paid for the best and nearest available substitute Some 
oi the EngUsii cases, as, for example, this case® use the expression 
‘‘maiket-value'‘ in a loose manner and lay down that the marketvalue 
for the calculation of damages must be ascertained in particular modes 
where there is no market at all for the goods at the place of delivery. 
The English and Indian cases do not lay down any inflexible rule 
that in estimating damages in “no-market*’ cases that “one has to go 
the place which is nearest to the place where the breach occurred*', 
and where there is a market. *'lt Is not the nearest market that always 
gtwerns but the place where having regard 13 all the facts of a particular 
case, the plaintiff would without any material inconvenience to himself 

1 . Hindf, V. Liddell, ilfl??) 10 Q. B. 265 : 44 L. L Q. B. 105. 

2 . Elbinge? Action GesdhcHaft^ v. Armiirong, (1674) 9 Q. B. 47^ : 

43LJ. Q. B. 211 

3. Wenheim, v. Chicofiflmi C&mpanjt (1911) A. C« >01: 80 L. 

P. C 91. 
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(Kocureche ffoods in amtnnerthtc would throw the leait tmounl 
of htrdfhlp on the other p•fty*^ Mow, Ulus, (a) to S. 73, euthorU«*vdf 
incerpreti what the ligieUture meant by the phraseor damage 
which naturally arose In the uiaal course of thing* from a breach of 
the contraa*’, in a “no'market" case abo. It wlU be seen that the 
language of ehh lUuicration ia absolutely general and wide and it makct 
no exception on account of apeclal circumstances like the following r (t) 
a case where B could have used tome other substitute for the 
saltpetre; (b) a case where B made a gift of 50 maun Js of saltpetre 
as iubstitate on the date fixed for delivery by A; (c) where there 
was no market at all for the saltpetre at the place of delivery. The 
law as stated In the illustration gives an unconditional right to B to 
get the difference between the contract price and the cost which he 
would have had to incur to obtain the like quantity of saltpetre with, 
of course, the lease amount of hardship to A this illustration is fully 
consistent with Wenheim,^ thoiigh that case was a breach by late 
delivery and not a case of no delivery at all So also in chb Bombay case* 
S* 73 was construed similarly ;‘There was no ready market rate. The 
Court, therefore, must have recoursf to some other test’*. However, 
where there are absolutely no materials put forward by the plaintiff 
to Indicate what it would have cost him to obtain similar goods in the 
cheapest manner it may be that only nominal damages would have 
to be allowed. But where there are some materials, the Court 
should as a jury try to arrive at t;vj cost at wliich the plaintiff could 
have got other simllat goods for the contracted date of delivery and give 
him the difference, If any between that and the contracted price 

A, a dealer in ccrttln classes of goods, used to obtain his supplies 
from firm B. On 2(8t July he wrote to B stating his requirements 
and asking the firm to write so^vda or contract. On 24th July the firm 
wrote giving their selling race* from luly to November. On 26th July 
A wrote to the firm . “Plcwe write loit Jj for one wagon for the month 
of July in respect of flour, etc’*. He then set out the rates and 
concluded thus : Please write souda for four wagons. On arrival of the 
gcxKls ordered L shall send for one wagon of July sowda. Further I shall 
make the souda for the months of October and November pucca 
hereafter. Please tend a reply to this letter**. He also on 1st tod 5th 
August made rcmitunccs to B which the latter accepted. On 29th July 
B despatched a letter, dated 2dth July to A repeating the races quoted 
in Kis letter of 24th July and on the same day sent him a telegram quoting 
different rates, to which A objected Held,* that there was 

1 Wettitcim. v. Chicowiimi Pulp Company, (19U) A, C. K)l ; 
60 L J. P. C. 91. 

2. Ittimefiendflf, v. Nmsmtwa* 2fi Bom. 744. 

1 Madhaidan fCeer. v. Badri Das, A. I. R. 1920 CaL 426: 31 C L }. 
93 *561. C. 693. 
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• tom^cted oonttMt between the patties, duet after ftte finn B hed 
sent In i» qoocadon, and A had made the remltunce and given the 
order, there wu an acceptance of the oSet which constituted a complete 
contract, and that the rate of viamiges was the difference between the 
price prevailing in A’s city on the day of delivery and the contract rate 
plus the coat of freight and bags. 

The buyer cannot charge the seiier, with the loss sustained by breach 
of contract between the buyer and the third party, consequent on the 
sdlers’ breach of the contract with the buyer, unless, at the time of 
contract between buyer and seller, the former’s contract with the 
third party wu exprenly brought to the knowledge of the seller. 
Similatly. the defaulting seller cannot claim to take advantege of a 
reduction of his liability procured by the buyer who has committed 
default in his contract with a third party. The seller cannot take 
advantage of a settlement effected between his buyer and the third 
party which hu the effect of reducing the damages which the buyer has 
sustained through breach by the seller of his contract with him.* 

In an action for non*dellverv or non-acceptance of goods under a 
contract of ule. the law does not take into account in estimating damages 
anything that Is accidental as between the plaintiff and the defendant,as, for 
Inatance, an intermediate contract entered into with a third party for the 
purchase or ule of goods.* 

It is clear from a Madras cue* that the right to sell at "the then price’ 
is bueJ on the express or implied oonsent of the purchaser and that, 
In the absence of such consent, the measure of dimages is the difference 
between the contract rate and the market rate at the due date for 
delivery under the original contract.' 

The Court to a Small Cause Court. It is open to the judge to 
assess the damages for btaec’s negligence and the amount of wear 
deposed to,etc. . even in the absence of more definite evidence u to 
the extent of the negligence which he hu found to be proved. A 
Court of Small Cauaea, to not bound to discuss such points at so 

great a length u ordinary Court^* .... .. 

^ ^ Nidhua SiagH lavaiiar Singh, A. I, R. 

1921 Sind 98 : 66 I. C. 267 : 15 S. L R. 214. 

2. HaWtWIah, v. Bird ST Co. A. 1. R. 1922 P. C. 178; 43 All. 257 : 

48 1. A. 176 : 14 M. 1. W. 350 : 24 Bom. L. R 687 ; 63 I. C 

589. 

3 . Muilhnya Moningaron, v. Lehhn Reddiar, 7 Mad. 4)2 : 22 M- L j. 

413:141. 2 55 : 1912 M. W.N. 436 

4 Toyo MenkaKotolw Lid, v. ChoMdos S/athubai, A. 1. R. 1922 
Bom. 203 : 24 B. L. R. 149: 69 L C. 29. 

5. HolUmdUi Pintiwn, v. H. Opfcenheimet, A. I. R. 1924 Rang. 356; 
3 But. L J. 203 : 84 L C. 274. 
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Rftfwtf CompAor to Uibl« to p«v onltony dwo^ei for unccMomblc 
detoy in trscumiMion of soods nocwitUsundlng ttokHtote prowctlnc 
Compiny from ”1 om, dcitruccion or dcteriorttion cd, or damagB to the 
Mid constRoment, *’ in the absence of special conditions to the omcrair 
or satWfsctory explartation for delay In abaence of intimation that 
foods should reach by particular date, no tight to special damages 
exists on the ground of rwHrealisation of special profit but only a right to 
ordinary damages exists.' 

Custom duty wss payable by the buyer. HeW,* that it should be 
added to the contract price in asseMing damages even when goods 
are not delivered. 

Goods were sent to the buyer but were refuted and the plaintiff 
gave ncXlce to the buyer of resale. HeW,“ that the price realised was 
reaUy the market price prevailing at the time of the resale and there is 
no ground for attacking the resale and the plaintiff is. therefore, entitled 
to the contract price of the goods minus the price realised on resale * 

The appellant to a joint stock Company having its office at Calcutta- 
It hu dealings with a meichanc In Australia to whom it sold cotton 
fabrics, described as tapestries, of the kind made by the plalnttff*a limited 
Company resident in (-.Calicut, which made tUk and cotton piece goods. 
In October 1941. the parties entered into correspondence with regard 
to the making of tapestries by the plaintiffs for the defendant, who made 
ft clear that he Intended to sell them in Australia. The defendant 
C.'ompany stated its requirments to the plaintiff and asked the plaintiff 
to send samples. After some correspondence, terms were fixed and 
contracts entered into between the parties for the supply, to the 
specification given by the defendant, of certain qualities of goods. The 
defendants hai taken delivery of many pieces under previous orders 
and had apparently sold them in Melbourne; but the Australian 
Government passed an order prohibiting the import of such goods after 
lat \prl) 1942. except under conditions with which the present question 
is not concerned The result was that the market on which the 
defendants had relied for the sale of the goods purchtsed from the 
plaintiff under the contract was lost- The defendant wrote to the 
plaintiffii on 28th April 1942 informing them of the circumstances and 
asking them to cancel their order. The plaintiffs replied that they 
were prepared to do so provided that the defendants paid compensation. 
Thu reply was clarified in a later letter of 29ch July 1942, in which the 
plaintiffs made it clear that as a result of the canretlarion of the contract 

1. E. f. Rj. Co. V, Murad Afi. A. 1. R 1924 Nag. 415 j 80 I C. 1. 

2. Rtunsaron Das Ramhornwr, v. Fi’in o/ Bhmamal Reekdimd, 

A, 1. R. 1924 Sind 38: 761. C. 52 . 17 S. L. R, 236. 

3. M. S. DoraiminU Mitdofiar, v. P. K. M. SuMoima Chettfar, A.I.R. 

1927 Mad. 880 t 1927 M. W. N. 549 ; lOS I. C. 613. 
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Acy h*$ eewni tnanafaicxure ef the foocU ordeted; hot cleimfdi w 
denuiei 15 p c,, of the ooatttet price, which they elteged were the ptofin 
they would htve made hid ft not been for the breech of contrect 
committed by the defendint*. The two main queitlone to be coneldered 
a'e:(t> whether the drfendant* can plead that they were unable to 
fulfil the contract and ao escape all liabllUy for damsgee and (2) tf 
liable for damages, on what batis and to what extent are they liable- 
Held,* that no case has been pointed out in which Courts have been 
prepared to read into a contract an implied term that the enforceability 
of the contraa is to be depertdent upon the sbility of the vendee to 
find customers for the goods But it was argued for the appellants that 
the very basis of the contract was the re-sale of the goods to Australia. 
The Court is unable to find any support for the argument in the 
correspondence- It may be possible in certtin exceptional cases to say 
that the Insis of the dealings between the parties wu dependent upon a 
contingency not mentioned in the contract itself Such an exceptional 
case was the subject of discussion in this English case* b\it it wu the 
peculiar circumstances of the csss owing to impossibility to view the 
Coronation procession that the contract was unenforceahie- The 
appellants referred to these cues*'* in which a person who 
undertook to send rice by rail found performance impossible because of 
restrictions placed by the Government during the last War on the 
sending of goods by rail. U was found that the vendor had made every 
attempt to despatch the goods, but failed. T hete cases have no 
applications at all to the case now under comideraclon, because the 
contracts were there impossible of performance and S 56, Contract 
-Act, would, therefore, directly apply. If the contract wu merely to 
send goods at Madras, then that contract could be fulfilled ; and the 
plaintiffs were at alt times ready and willing and able to send the goods 
there. The plaintiffs claim damages because the cancellation of the 
contract made it impossible for him to earn the profits he had reason 
to expect by the execution of the contract. It would have been fooliah 
of the plalntlfit to have continued with the contract, manufactured 

1. Samuel Pin; & Co, Ltd, v. Standard Cotton df Silk Weaving Co, 

CdJieut. A. 1. R. 1945 Mad. 291: 58 M. L W. 2SS : 1945-2 

M. L J. 24 -• 58 M. L W. 255 . 1945 M. W. N. 465 :1. L. R. 

1946 Mad. 192. 

2. Kntty, v. Henry, (1903) 2 IC. B. 740. 

3. Gmdana, v. SMayya, A, I. R. 1927 Mad. 89.99 1. C. 459 ; 

51 M. L. ]. 663. 

4. IGufilai Monoliardass. v. Ourga Protad, A. L R. 1920 Cal. 1021 1 
58 L C 761.24 C. W, N. 705. 
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the goodi, and then to have attempted tp aeil them In die open mafitet { 
fer the fooda were made to order to the apccNlcationt himiahed hv 
the defendann, and there waa no guarantee that the plaintifa would 
be able to realiae even the coat price of manufacture had they made 
diem and attempted to aell them. It b argued that damagea muat 
neverthdeaa be eatimatwl on the difference between the contract price 
and the market prices prevailing for auch goods on the date when they 
ahould have been delivered. The caae of Mdlett* haa been quoted 
In support of this contention. The contract there under cotwiderarion 
Wat one for the sale of cotton waste, the marketability of which was 
never in question. The only question in that case was whether damagea 
were to be based on the difference between the contract price and the 
market rate on the date of breach, or on the difference between the 
contract price and the market price on the date of delivery. The 
question whether damagea could be claimed on the basis of anticipated 
profits was not considered. A case much nearer to che present case 
is this case* where certain articles of machinery were ordered and 
subsequently cancelled. It was there held that, “where there is a 
contract for the uU of goods to be made to order by the vendor and a 
breach of contract by the purchaser’s refusal or inability to accept 
the goods, the measure of damages is the profit which the vendor would 
have made If the contract had been carried out". It seerot that U la 
impoaalble to calculate the damages by any means other than that 
suggested by the plaintiffs. There was no fixed date of delivery. The 
evidence shows that the goods were to be sent in consignments from 
time to time at the discretion of the plaintiffs on any dates between 
June and August The Court doet not know whether goods made to 
suit the tastes of clients In Australia would have had any marketable 
value in India ; and if so, what piicea the goods were likely to have 
fetched. The above decision^ was affirmed in appeal* If the 
Court has to eatimate the damages by the lost of profits, then the 
funher question is the percentage of the contract price which ahould 
be awarded. The plaintiffs claim 15 per cent If the Courtis going 
to put an arbitrary valuation on the probable profits, then 10 p. c. is too 
hfidi. The prices charged by the plaintiffs were 20 p. c. less than the 
retail price, which would mean that they were ettimating a difference 
of 35 p. c. between the coat price and the retail price. The Court feda 
that It b moat unlikely that the plaintiffs would have sought to make 
a larger profit than 7i pet cent on this oonctact. 


1. MittsB. V. V<m Hcak 9 Co, (I921> 2 fC. B. 369. 

2. In re Vic Mill Ltd. (19U) 1 Ch. D. 183. 

X tn ft Vic mud, (1913) 1 Ch. D. 465. 
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tJ. AmmmMt ofduBoiMfof bteach of contnctoi wrvlcw-A 
lehooi laafter« «(»eoiln| hinw^ liron tervice without notice iothta 
Hk pn <or the whole month, u his secrice is held to be by month 
sod not on dfHy rates, to the sbsenee of special custom or particutsr 
contract. The District Council engaging his services, is eodcled to 
damages for extra labour.* 

Alter referring to the following cases*'^ It is held that a person was 
engaged as a teacher by the month. There was nothing in the 
agreement ptovidiog for notice to leave on either side. Held,’' after 
leierring to the following cases *'* that the contract would be terminated 
by a reasonable notice and one month’s notice is reasonable. 

Reliance was placed on a iudgment of the House of Lords* as 
laytngdown the princtolra for awarding proper amount of damages 
to the plaintidL It is there laid down thus : "The measure of damages 
for the breach of promite now in question Is obtained by considering 
what is the usual rate of wages for the employmeiu here contracted 
for, and what time would be lost bd^ore a similar employment could 
be obtained The law considers that employment in any ordinary 
branch of industry can be obtained by a person competent for die 
place, and that the usual rate of wages for such employment can be 
proved, and that when a promise for continuing employment is broken 
by the master, it is the duty of the servant to use diligence to find 
another employment- Upon these principles, if the place of foreman 
in a type'foundry could not probably be again obtained without delay, 
and if the wages in the contract broken were higher than usual,the 
damages should be such as to indemnify for the lent of wages durtog 
that delay, and for the loss of the excess of the wages contracted for 
above the usual rate."'' 


1 . 

2 . 

3 . 

4. 

5. 

6 . 
7. 


Cuddalofe Municipal Council, V. T. M. Panckabiketa Iyer, A. I R. 
1922 Mad. 102: 1922 M. W. N. 153:31 M. L T. 83: 
15 M. L. W. 362 ! 69 1. C. 767. 

In the matter of ihe African Astodation, Ltd, and Alien, (1910) 

I K. B. 397 ! 79 L J. K. B. 259 : 26 T. L. R. 234 t 102 L T. 
129. 

A. Datdd, v. St. Anthony’s High School, A. L R. 19'’0 I. B. 105 ; 
(1920) 13 Bur. L. T. 168, 

M. E- Mooto. V, K. C. Bose, (1916) 8 L. B. R. 420 1 33 L C. 981 t 
9 Bur. L. T. 63. 

Thein Pe. v. /. P. De Soitw, A. L R. 1929 Rnng. 167 : 7 R«ng. 
303«1191. C. 740. 

Btdiham, v. Drake, (1848; 2 a L. C. 579 1 13 Jur. 921: 

II M. 6r W. 315 t 12 L.). Ex. 486. 

Sree Mmakthi Mills Ltd, MaJuta, v. T. C. Ammioiamd Ayyar, 
A. L R. 1930 Med. 654 : 31 M. L. W. 153 :122 L C. 507. 
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«contrAcc of which specific performance would nor be decreed by a 
Court of Equity* rhatthe plainttft are entided« owing to the 

wrongful repudiation of chat contract by the defendants, to treat the 
contract itself as at an end and to recover damages for the loss of it» 
in addition to damages in respect of those breaches of It which may 
have been committed before repudiation. The expression of the same 
idea may be attempted In somewhat different terms as was done in 
the case of hiaekay* : every contract, there immediately and 

directly results an obligation on each of the contracting parties towards 
the other of them to perform such of the terms of the contract as he 
has undertaken to perform ; and If the person on whom this obligation 
rests fail to discharge it, there results to the other party a right, at 
his election, either to insist on the actual performance of the contract 
Of to obtain sacitfacclon for the non-'Performance of it.” Consequently, 
damages can be decreed for breach of a contract which might, but 
for exceptional circumstances, have been specifically enforced. 

The following particular words, **lf the obligor does not give 
delivery for any reason the utmost that will be the result will be 
that the contract will be cancelled, but the obligee will not ask 
for damages arising from the same”, cannot be read, as meaning 
that the parties agreed that if the obligor simply refused to give 
delivery, the obligee was bound to accept such a refusal without 
being able to claim damages. The clause evidently means that some 
rcuon must be given by the obligor which should fustify his refusing 
to give delivery.* 

It it laid down in the case of ProK^ at p. 122 of L. R.. Ex. that 
if one pary to a contract repudiates it, the promisee may treat the 
repudiation as inoperative, and at the end of the period of the contraa, 
treat the other party as responsible for all the consequences of 
non-performance, thereby, keeping the contract alive, or on the other 
hand, he may treat the repudiation as a wrongful putting an end to the 
contract, and may at once bring his action as on a breach of it. This 
case is recognired authority prescribing the remedies open to a promisee 

1. NlHumia RoyChowdKur^, V. Lalit Mohan Banerjee. A I. R. 1916 

Cal. 774 : 29 I. C. 989: 19 C. W. N. 933. 

2. Mackoy, v. ENdu (1881) 6 App. Cos. 251 : 29 W. R 541. 

3. Chuhilat Dayabhai & Co. v. The Ahmedakad Fine Spinning and 

Weaving Co, A.!. R. 1922 Bom. 44 ; 24 Bom. L. R. 295: 
46 Bom. 806 : 67 1. C. 223. 

4. Fmii, V. Knight, L R. 7. Ex- HI j 41 L J Ex. 78 : 26 L T. 77 » 

20 W. R. 471. 
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and he cacmot both 0ue ufion the bretch tnl abo keep the oontraet 
open. 

It hai been deddediln this case that a sell er Is not to be defeated 
merely by Its being shown that after repudiation by the buyer he had 
not the goods to implement the contract actually In his physical 
powesslon. He can show that he could supply the goods contracted for 
cither from the open market or from any other source and he would 
be entitled maintain a suit for damages for wrongful repudiation.* 

15. Cause of action A> suit instituted in fonnj was 

settled out of Court on the terms that if a court'fee were eventually 
levied, Rs, 250 should be paid by the plaintiff and the balance by the 
defendant. Order for payment of Court-fee being made, the defendant 
failed to pay, with the result that the plaintiff s property was attached. 
Upon thU the pUlntlfF sued the defendant, ifelct,^ that the suit was not 
premature inasmuch as the defendant had failed to perform hte contract 
and the plaintiff had suffered damages by having her property attached. 
There was. therefore, sufficient to give her a cause of action, and this 
case* Is clearly dbctnguishable. 

1<>. Earnest money It is now well-settled on account of the 
following rulings^'* that a deposit made to secure performance of a 
contract Is not a penalty, for the right to recover it depends upon 
legal and not upon equitable considerations. There was a difference of 
opinion on the point in the case of N’afcsa* but that has since been 
settled by a Full Pench decision affirming the view taken In Manian 
Piittcrs's case ^ When the defendants committed a breach of the contract 
they lost the right to recover their deposit. 1 he plaintiffs were entitled 
to keep it even if the breach involved them no loss as was the case In 
I foue * But if they arc not satisfied with the deposit and seek to recover 


^ Nafaumha Muduli, v, Patti Narayanasami CheUy, A. !. R. 192^ 
Mad. 118 H9 M. L. J. 720 t 22 M. I. W. 637 : 92 I. C 333. 

2. Bfitiih and Benmgtonj Ltd, v. N. W. Cachar Tea Company^ Ltd, 

(1923) A. C 48. 

3. ManepaHa Satyanarayanamurthi^ v. Thammandra Erikaktppa, 

A i R. 1926 Mad, 4^0 • 50 M. L. J. 1^0 : 23 M. L. W. 396 * 
1926 M. W. N 282 t 92 L C 962. 

4- RamaiingatHiidjyan, v. L/nnamoiiii Achi, A. I. R. 1914 Mad. 655 : 
38 Mad 791 : 24 1. C. 873. 

5. Pundi Doraisami Tevet^ v. Lukshmanun Chelty, 14 M. L. ), 285* 

6. Howe, V. Smith, (1884) 27 CK 89 : 50 L. T. 573 ; 32 W. R. 802. 

7. Manian Patter, v. Madras Railway Cd, 29 Mad- 118. 

8. Ibtahimbhai, v. Fletcher, 21 Bom. 827- 

9. Nofesa lyeft v. Appasfis Padayadii^ 33 Mad. 375 ; 3 1. C. 941. 
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datnagei then there Ut no authority which would iuttify them 
in recovering damage! without giving credit for the depoalti 
The only cate relied on ia Sinnef * It was there decided that 
a depoaU paid on a hire purchase agreement could not be relieved against 
aa a penalty but the question as to whether It should be taken 
into account tn assessing damages was not considered. The Bngilah 
cases^ show that only damages beyond the deposit can be recovered. 
This is abo in accord with S. 73 of the Contract Act.^ 

As pointed In this Nagpur case® that “^an earnest te something paid 
or given at the lime of the bargain to evidence the fact that the 
negotiation has ended in an actual and binding contract, and as a pledge 
for its due performance by the dep >8itor to be forfeited In case of 
non-performance by hb default'*. In thli case the money was 
admittedly not paid at the time of the bargain but more than 4 or 5 days 
after the execution of the agreement in three different Instalments. 
Applying the teat laid down in the aforesaid authority it is clear that the 
money In question b nor earnest money, and the question of its 
forfeiture can, therefore, be very properly dealt with on principles of 
justice, equity and good conscience.• 

As regards the defendant's claim to forfeit the deposit, the law is 
that where there Is no repudiation of the contract by the purchaser, nor 
any conduct on his pare amounting to repudiation, he is enctcled to a 
return of the deposit, though specific performance is refused. In the 
present case there has been no such repudiatioa prior to suit, and the 
claim is based merely on his abandonment at the hearing of the claim 
to specific performance. He was at liberty to abandon k and this is not 
a case which can properly be created as a repudiation entitling the 
defendant to forfeit the deposit* Further the right of the purchaser to 
recover hb deposit springs out of breach of contract by the vendor 
(Halsbury, Vol XXV, Art. 63d, p 401 > and on the Ending that there 
has been such a breach by the defendant, the plaintiff b clearly entitled 
to recover hb deposit.^ 

1. Singer Manufacturing Co, v. Raja Prasad, 36 Cal 960 : 4 1. C, 418. 

2. Ockenden, v. Herdy. (1858) EL BL 485. 

3. ShuttleuwK, V. Claws, (1910) 1 Ch. 176. 

4. Trikamfi Jovandas &l Co, v. Trustees of the Pott Tmst of Karachi, 
A. L R, 1916 Sind 4 : 36 I C. 96: 10 S, L, R. 4. 

5. BaUabhadas, v. Paikaji, A. L R. 1916 Nag. 104 : (1917) 12 N. U R. 

177 : 38 1. a 915. 

6. O. B. Vernon BT Cq, v. Firm Oopol Oas^Ram Lott, A. L R. 1923 

Lmh* 363,76 I C. 733. 

7. Kanandas KaiiJas Ohio, v, OihoCelol Mmkhand, A. I, R. 1924 

Bom, 119 : 25 a L* R. 1037 : 77 L C 275 : 48 Bom 259. 
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A p«ity to the contract committed bretcb thereof, A turn which 
he peii under the contract as part purchase in;>ney and not as eameit 
money and which the ocher party had! naver cUUned to appropHate 
for any lost which he had sufierei in coise:|uence of the breach cannot 
be treated as deposic liable to forfeiture on the happening of the breach. 
In the present case the vendees merely asked for time for payment for 
goods til! the arrival of ocher goods ordered from the same vendors 
and the vendors did not treat chit as vendees' repudiation of the 
contract but only asked for payment of Interest. Held.' that the 
vendees bad not refused to take delivery of the goods at the proper 
time* and had not committed breach of contract. 

Under S. 73, where there is a breach of contract on the part of the 
purchaser and there Is no stipulation as to the forfeiture of the money 
paid as earnest, the seder is bound to prove special damage if he wants 
to claim such forfckuTC of earnest money.* 

The defendant made a contract for sale of certain wheat to be 
delivered at a future date with the plaintiff. The plaintiff made a 
contract with a third person for delivery to that third person of a 
like quantity of wheat at a future date. This, in effect, was what the 
second contract amounted to, although it appears to have been framed 
in the form of a transfer by the plaintiff to the third party of the 
benefit of the plaintiff's contract with the defendant The 
defendant apparently failed to deliver the wheat to the 
plaintiff. The plaintiff was, therefore, unable to fulfil his contract with 
the third party^ 1 he plaintiff sued the defendant for the return of 
what is called earnest money but. in effect, was a payment in advance 
for the wheat that was subsequently to be delivered Held,* that In 
bringing this suit it looks as if the plaintiff considered that the third 
party, with whom he made the contract for delivery of a like quantity 
of wheat, would be entitled to bring a suit against the defendant for 
failure of the defendant to supply the wheat. If this Is so, the plaintiff 
Is in error. The Indian Contract Act makes no special provision for 
the recovery of earnest money- The remedy is merely one for loss or 
damage caused to a person by another person who has broken the 
contract. This benefit under S. 73 is. therefore, merely a right co 
sue and cannot be transferred. As the lower Court has pointed out, 
the payment of an earnest money does not in Itself create a right to 

1. Prem/i v. Gaffick & Co, A I. R. 1925 Sind. 254 : 90 1. C. 

573. 

2. Lnchhmf Nataym, v. Damodar Das, A. L R* 1925 Nag. 109: 

81LC 282:20N. LR. 192. 

3. Pyaff Lot, v. Firm Meena MalSd Ktslien Dos, A. L R 1927 Att» 

6Zit 1021. C.766:25 A-L.]. 811. 
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rteovet the tame. It merely «ivai the perton pafiag the etrcietc money 
ft chance of recoirerlog the same m iamagcs. In thif view of the case 
the lower appellate Court was right in holding that the right to sue the 
defe i dam for damages could r)ot be and was not transferred by the 
plaintiff to the third party. Having regard to St. 71J7,B7,SS of the 
Contract Act there was never ftiy privity of contract or of property 
effected between the ddfcnianr anl the thlci party. ThU being so* it 
Is clear that the defendant could not plead that he was liable to pay 
the earnest money to the third party anl not to the plaintiff. Beniamin 
on Sale says : “A buyer who has paid money under a contract of sate 
may recover it back when the consideration an which it was paid has 
failed : for* in that event, it is unconiclencious for the seller to retain 
it without consideration, and the money is In consequence, in the eye 
of the law, received by the seller to the use of the buyer”. Sec. 54 of 
the English Sale of Goods Act provider : ‘S>Joching in this Act shall 
affect the right of the buyer or the seller to recover money piii where 
the consideration for the payment of It has failed”. But there is no 
such captcss provision In India. However. Walsh, I. ,declines to believe 
that in India, If you pay a man a sum In advance for the performance 
of a contract at a future date which becomes impossible, so that there 
is a possible failure of consideration, he Is entitled to keep your money 
in his pocket, it is against all law and conscience, and he, therefore, 
held, being unable to find anything to the contrary in the express 
provlslonsof the statute or law, that this money was money belonging 
to the plaintiff, and that he U entitled to recover it in this suit. Nuw, 
there is such e^^resi firavision in the Indian Sale of Goodt Act enacted in 
S. 61 and so the aforesaid view is not now correct. 

A person entered Into a contract for the purchase of goods and 
made a deposit by way of earnest money and then refused to purchase, 
Held/ chat he is not entitled to recover the earnest money. 

When a contract to sell is rescinded, the seller must restore the 
benefits he has received under it under S. 64 if he rescinds it* that is to 
say, he must refund the earnest money. But when he rescinds It himself, 
if he has suffered any actual damage he is endtled to get compensation for 
it under S. 73 and even if he has suffered none he can be awarded a 
reasonable amount as compensation not exceeding the earnest money* 
If there is the usual agreement of forfeiture in the contract, under S. 74. 
Either sum awarded as damages can be sec off against the amount of 
earnest money he has to refund.* 

1. Nudiar Chand, v. Saffsk Chandra, A. I. R. 1927 Cal. 964 ; 

105 I. C. 612. 

2. Bafirao, v. Sheoramt A. 1. R- 1927 Nag. 168 ? lOO 1. C. 860; 

10 N. L. 1 1. 
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The inchknte of eamett money in an agreement of tale eranaaeckm 
have CIO aj^katkm to a contract for tale of goods when money to 
advanced to die auppUer on the understanding chat the origlnat advance 
was to be immediately adjuaced or was only to be adjusted in the final 
settlement of the contract between the parties. In such cases the 
purchaser to entitled to the balance remaining with the supplier. * 

The vendor neither alleged nor proved that the advance was earnest 
money, and it was treated merely as part payment of purchase money 
in the account books of the defendants. Held,* that it was not a 
deposit in the strict sense of the word* 

The pronouncement of the Privy Council in this case* was quoted in 
this case* with approval as follows —‘‘Earnest money is part of the 
purchase price when the transaction goes forward : it is forfeited when 
the transaction falls through by reason of the fault or failure of the 
vendee”. 

The only point for decision was whether the sum of Rs. 5»000 was 
a part of the purchase money or was earnest money and as such liable 
to forfeiture This sum has been loosely described In some places as 
“earnest money” but the Court has to ascertain the real intention oi the 
parties. The defendant wanted to have the whole of the consideration, 
but was eventually pursuaded to take it in instalments The sum is 
described merely as an “advance” and this seems to represent the real 
intention ol the parties. In these circumstances there is no good reason 
why the plaintifi should not be allowed to claim a refund of this sum.* 

17. Anticipatory breach The question of the mode of assessment 
of damages where there has been an anticipatory breach of a contract^ to 
of considerable nicecy* but the principle has been recognized in 
cases of high authority that the damages are to be estimated 
with reference to what would have been the position of the party 
wronged if the contract had been duly performed.* Reference 

1. Shnmaiu Kunwaf Laxmon Rao, v. Budhu Lai, A, I- R. 1927 Nag. 

281 : 103 L C. 158. 

2. Desu Roltamma. v. Kakaraparthi Krishna Mufthi, A. L R. 1928 

Mad. 326: 54 M. L. 40: 106 L C. 482 . 27 M. L. W. 639. 

3. Kynwat Chtfanjic Singh, v. Has Sufarup, A L R. 1926 P. O 1. 

4. Dtomunh Damadar Kdb« v. Molto Mody Ranchhodas 9 Co, A. L R. 

1930 Bom. 213 : 32 B. L. R. 272 :127 I. C 324. 

5. Raghbif Das, v. Sunday Ld, A. L R. 1931 Uh.205: 11 Uh. 

699 : 32 P. L. R. 221: 131 LC 371. 

6. RoMhumM. v. Usehmondai. A. L R. 1917 CaL 52 : 38 i C 278 ; 

20 CW. N.70a(F. B.) 
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auyin thto connexion be made to a ftmilltr clan of dacWona ** 
fo the itme effect. 

There cin be no doubt that a breich of contracc may cake place 
before the cUne Axed for performance of the contract hat arrived* where* 
the promisor hat repudiated the concraet. in aueb an event, the promise 
may elect to sue him for breach of the contract without waiting for the 
time fixed for performance. Thia principle tppliea where the contract 
has CO be performed in Inatalmenti; in such caies.che question may arise, 
whether the refusal to perform any particular part of the contract amounts 
to a repudiation of the whole contract or not. Where there la such a 
breach by an unqualified and positive refusal to perform a contract* 
though the performance thereof is not yet due, the injured party may 
bring hii action at once for recovery of damages. The damages for 
breach of a contract by renunciation thereof before performance is due 
are measured by what the Injured party would have suffered by the 
continued breach of the other party down to the rinse of complete 
performance, less any abatemant by reason of circumstances of which 
he ought reasonably to have availed himself* The substance of the matter 
then is that the damages are assessed, as of the date of the breach ; 
ncvcrthelest, they are to be a compensation for the loss caused by 
depriving the plaintifi of the benefit of the contract as it was originally 
made. The doctrine of anticipatory breach is not a doctrine which 
fictitiously moves the performance ahead, to the time of the repudiation, 
and regards the repudiation as a failure to perform the contract ) he 
anrietpatory breach takes effect as a premature destruction of the 
contract tather than as a failure to perform Ic in Us terms. The damages 
caused by such a premature destruction is, to be sure, due to the 
consequent failure to secure performance ; but this is a failure to secure 
performance according to its original terms, that la, performance at the 
time and place when performance was required according to the terms 
of the agreement. Since the injury b the destruction of the contract, 

1. Biioftram Tfuxkuriidas, v, Ezekiel Abraham GtMnxy, A. I. R. 1917 

Cal. 721 ; 20 C. W. N. 240: 23 C L J. 62 . 43 CaL 305 s 

33 1.C 1. 

2. Joimiume, v. MdUng, 16 Q. B. D. 460 s 55 L ). Q. B. 162. 

3. HoduUf, V, De La Tout, (1853) 2 El 6 l Bl 678 : 22 L J. Q. B. 

455. 

4. Fnm, v, Knight, (1872) 7 Exch, lU ; 41 L). Ex. 78. 

5. Brown, v. MtiUer, (1872) 7 Exch. 319 : 41 L.). Ex. 214. 

6. Cherry, v. Thompson, (1872) 7 Q. B. 573 * 41 L* J, Q. B. 243. 

7. Roper, v, ]ohni(m, (W73l 8 C. P. 167 i 42 L. I. C. P 65. 

(k Roehm, v. Mont, I7d U. S. i ; 44 Law BcL 9SX 
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regstded at to article of propercyt the measure of damages Is the value 
of such property at the time of its destruction : but since the valueof a 
contract w^lU ordinarily be determined by the benefit which its performance 
would confert die exact meaiure of damages upon an antidpatoty breach 
Is in the ordinary case precisely the same at it would be If the repudiation 
were not accepted as a breach and the in|ured party brought suit, after 
the time of performance, for non-performance at the time set* In other 
words, though the plaintiff sues at once for an anticipatory breach of rhe 
contract, his damages are to be assessed according to the cost of 
perforinance, not at the time and place of the breach but at the time and 
place set for performance. But damages should be abated by reason 
of circumstances of which the promisee should have reasonably 
availed himself.’ 

A contract was made by the plaintiff at the beginning of a cotton 
season, by which during six months or so the defendants were to 
place their mill at the plaintiff's disposal for half its working 
time at fixed rates in order to gin cotton which he contemplated 
buying and for his part undertook to procure and to supply to them. 
The defendants repudiated the contract almost as soon as ic was made. 
Plaintiff sued to recover damages for breach of contract to gin for 
him in their ginning factory raw cotton which he contemplated 
buying and when ginnedi pressed and made up into bales, proposed 
CO sell on the market. It was contended that the plaintiff’s expected 
profit was a speculative amount and too remote; that he had little 
or no cotton to be ginned and bought none ; and chat in any case 
he could get no more than the extra cost paid to the mills for ginning 
such cotton as he tendered to them. Held,* that an estimate of 
profits would be the natural way of measuring the plaintifl’i loss and, 
though only an estimate, it could be correctly formed by the Court, 
the actual course of the markets being known at the date of the trial. 
Further that, as this was a case of anticipatory breach, the plaintiff 
was entitled to measure his damages as they then stood and could 
not be required by the defendants to buy the cotton which they had 
announce in advance they would not gin for him. in order to cut 
down bis loss for their benefit to a mere difference in ginning rates. 

18 Burden of Ptoof According to S. 75, Contract Act, ic is clear 

1. Montfidfa Chandfa Nandi, v. Aswini Kumar Acharjya, A. 1. R. 

1921 Cal. 185 : 25 C. W. N. 297: 48 Cal. 427 : 601. C. 337. 

2. Romgopal, v« Dhanii iodfioidf Bkaikt, A. L R. 1928 P. C» 200 1 

28 M. L. W. 55 : 32 C W. N. 1117: 55 M.L.J. 248: 
30 B,L.R. 1389:55 CaL 1048: 24 N. L. R. 154 : 1928 
M. W.N.924:U1LC 480:55L A.Z99:4B C L }. 567 : 
UN,LI. 229. 


P--193. 
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th«t tbe pmon who rescindb contract ti entitled to compensatioD 
for the damage which he hm actually tuattined through die 
noD-fulfilnienc of the contract. Whatever the English Law on 
the lublect may be it Is quite clear that Sa. 73 and 75 
make it compulsory on the pUitiiff to show that he has 
suffered and the extsnt to which he has suffered* before the Court can 
award him damages for the breach of contract. The point waa 
consider^ and remarked in this Bombay case* as follows Studied 
in the light of the illustratloa the Indian Act does not sanction or 
permit an action for breach of contract of sale save where specific 
performance U proved to have resulted from that breach. S. 73 not 
only confines the right or relief to the party who suffers, but 
provides how this is to be measured, what It it to Include and what 
€o exclude and what circumsunces the Court must take into account 
in estimating the loss. For the patty who does not prove that he has 
suffered it provides no relief whatever.*^* 

U to specially necessary in an undefended action for unliquidated 
damages based on a breach of contract, wherein the quantum of 
damages to either wilfully or unintentionally inflated, that the 
plaintiff should be required to offer proof of all the material averments 
In his plaintiff that to, not only the cause of action upon which he relies 
but also the actual amount of damages which he has sustained.* 


In a lease where there Is a covenant not to assign and the tenant 
assigns without leave, then clearly the landlord suffered damages, because 
he to deprived of the liability of the original lessee under the terms of 
the lease Again, if there to a covenant not to sublet and the tenant 
sublets without Icivc to a careless person whereby the premises are 
damaged, then clearly the landlord fvould be entitled to recover damages 
against the tenant for sub-1 ettlng without leave. But the mere fact that 
the subletting results in a to the tenant would not cause damages 
to the landlord. Therefore, In ^ 'ch case, in the absence of proof that 
the landlord has suffered any damage owing to the tenant recovering 
a higher rent from the sub-tenant, he will not be entitled to damages.* 
The market value of land to what It would fetch in the open market tf 
put upon it by a willing seller. The method of valuation la not evidence 
and to not adopted In valuation cates.* 

1. R R. 9 Co, V, Bhagwanden ChoturbM, 10 Bom. L. R. 1113. 

^ ^’^5 AU. 295 (2): 

*y 1. L#. 930. 


3. J. B. Rim 9 Co. v. C. R. Seriuen, A L R. 1917 Cd. 269 (2) » 

34 L C. 23S : 4? C»L 1001; 20 C. W. N. 1192. 

4. OimKitdtelifu Guro^, v, Mailava Sant/appa, A. L R. 1921 Booi* 

27: 63 I. C. 240: 45 Bon. 1197 : 23 Bom. L R. 523. 

5. Nmo^mliar Pranifumiuir, y, RaPmui Bhafiimo Dot, A. i R. 1911 

SbKi 197.15 S. L. R. 21. 
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It m«7 be oanceded tbet thougb tvttj breach erf duty irialiig out of 
a contract i^vea rise to an action for dannages^ without proof of actual 
damage, (lee the esses of Martetd,' and Embery,)^ the amount of damages 
recoverable Is. as a general rule, governed by the extent of the actual 
damages sustained in consequence of the defendant*# act, (see the case of 
HiortA® In cases admitting of proof of such damage, the amount mutt 
be established with reasonable certainty, (see the case of The commtfct) * 
But this docs not mean that absolute certainty is required, nor, In all 
cases, is there a necessity for direct evidence as to the amount Damages 
are not uncertain for the reason that the loss sustained is incapable of 
proof with the certainty of mathematical demonstration or is to some 
extent contingent and Incapable of precise measurement. As Harlan« 
], observed in delivering the Judgment of the Supreme Court of the 
United States in the case of Httzd* certainty to reasonable extent 
is necessary, and the meaning of that language is that the lots or damage 
must be so far removed from speculation or doubt as to create in the 
minds of intcUlgent and reasonable men the belief that it was most 
likely to follow from the breach of the contract and was a probable 
and direct result thereof. It must furthtr be remembered that in the 
extreme case wherethe defendant has, by his own wrong, put It out of the 
pUlnti6F*s power to prove the quantum of damage exactly* the 
presumption is against the defendant, and the burden is uporv him to 
reduce the amount from the highest possible estimate. Only such 
approximation to certainty is required as would satisfy the mind 
of a prudent and impartial person. It must be remembered that In an 
action for breach of contract, where there has undoubtedly been an 
infringement of a right, nominal damages are recoverable even though 
no actual damage can be proved.^ 

In order that the latter part of S. 73 of the Contract Act may apply, 
it has to be proved that not only the plaintiff hut rhe defendant alao 
knew when the contract was made that such toss was likely to result from 
the breach.’ 

1. MaTtetti, V. WiUiami, (1830) I B. & Ad. 41 > ' 35 R* R. 329, 

2. Embery* v* Owen, (1851) 6 Exch* 353 : 86 R* R* 331. 

3. Hiort, V. L N. W. Ry. <1879) 4 Exch Dlv. 188. 

4. The Commefce, (1850) 3 W, Rob. 283. 

5. Hetzelt v. Baltimore and O. R« Co, 11897) 169 U* S. 26. 

6. Frederick Thomas Kingsley, v. The Secretary of Scale for India, 

A. L R. 1923 Cal. 49 ; 36 C. L. J. 271 : 72 L C. 270. 

7. Aidam Hake Peera Mohamed Ishack, v. Sakovath Hussain Akbari, 

A. 1. R. 1923 Mad. 1031 1922 M. W. N* 434 J 43 M L. J. 199 ; 

31M.I^*T*40:70LC. 7)6. 
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In ft Cftie where there ftre mutuftl nbllgfttiont on the pertlei. It If on die 
idftloctff to fthow thftt, on the date fbced for perforoiftnce of the contrect, 
he wft$ ready «nd wtUing to perform hU part of the bargain. 

There waa an available market for the goodi Held»* that the cUferenee 
between the contract price and the market price on the date of the 
breach is the amount of the damages primi facie payable and whon the 
pblntiff claims damages on any other special basis he must prove hta 
case* 

In all these cases where the performance of a contract is to be 
simultaneous and a suit is brought for damages for breach of contract, 
each party must show chat he was reaiy to perform his part of the 
contract. For cxamnde, in a suit for damages for breach of a contract 
to sell and purchase, seller must show that he was able and willing to 
perform hii part ot the contract and the buyer must show ciiat he was 
ready and wilting to pay the price. * 

Section 73 makes it compulsory for the plaintiff to prove chat he 
hu suffered damage and the extent to which he has suffered before a 
Court cm award him damages for breach of contract, and if he does not 
give the best evidence, every presumption should be made against him. 
but this d Irot relieve the Court altogether of the duty of assessing 
the damages, as best it can, on evidence and materials actually before 
it.-^ 

!9. Principle enforced in the Explanation The explanation 
to the section is an equitable provision against the rigour of the 
law. The person who has been offended against by a breach 
of contract is not entitled to stand upon his strict legal rights. 
The claim for compensation not being the outcome of contractual 
obligations, the party whose contract has been broken has to 
lay the foundation for it by showing chat he has acted fairly 
and iusely towards the defaulter before he can claim to be 
recompensed. The principle Is thus stated in Sedwick on ^Damagea ; 
*'lf the party entitled to the benefit of a contrict can protect himself from 
a loss arising from breach at a trifling expense or with reasonable 
exertions, he fails in social duty if he omits to do so'*. The basis of the 
claim for compensation must be that the plaintiff has not acted wilfully 

1. IsmoU Kkm. v. Hutan AU Khan, A. I. R- 1923 All. 220 : 67 1. C 
Mad. 602 ; 4 U. P. L. R. 37 (A). 

2: Ramalmgam Cheuiyau v. GokuUbs Madka^ & Co, A* L R. 1926 
1021; 51 M. L J. 243 : 1926 M. W. N. 691: 97 L C 871* 

3. Lakskmikantluin, v. V. T. Naroyanaswami Iyer. A. 1- K* 1926 Mad^ 

U09 ; 1926 M. W. N. 7’0 : 97 L C. 986. 

4. Abdulali MoosoMoy, v. OokuUat Laffk A« L R. 1927 Sind. 4 

L C 269 ; 19 S. U R. 4U 
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«nd obtdmtd? in te^faig to avail himself of opportunities to remedy 
the tneonvenlence caused to hfan. The reason <rf the rule to not that 
there is any obllgatkm on the plalntlfi to reduce the damages to any 
extenti but that he should avoid incurring damages. It was pidnted 
out In this case* that the question for consideration In such cases to what 
a prudent mjm not having a claim for compensation would do under 
the circumstances.* 

The explanation Is in accordance with these decisions.* '* In this 
decMon* Lord Haldane, L. C., observed: “The fundamental basts 
to thus compensation for pecuniary loss naturally flowing from the 
breach, but this prlrmtple to qualified by a second which Imposes on a 
plaintiff the duty of taking all reasonable steps to mitigate the loss 
consequent on the breach and debars him from claiming any part of 
dae damage which is due to his neglect to take such steps". The law 
was laid down to the same effect by the Judicial Committee in the case 
of Jamal.* The rule that where there is a market at the place of delivery, 
the damages are the difference between the contract price and the 
market price at the date of delivery may be regarded as an application 
of the principle embodied In the explanation that the buyer must take 
the necessary steps to minimise the damage. Where there to a market 
and the aeller has no notice of any contract entered Into by the buyer 
the market price In the case of failure to deliver is the test by which to 
estimate the value of the goods independently of any circumstances 
peculiar to the buyer and so independently of any contract made by 
him for sale of the goods. This is the rule in Rodocanachi* approved 
by the House of Lords in Williams'* and applied by the Judicial 
Committee under the Indian Contract Act in Jamal. * This to the rule 
in cases of non-delivery. Where there to no market for the goods st 
the place of delivery the buyer may procure a substitute st a higher 
cost if It is a reasonable and businesS'Uke thing to do and calculate to 
diminish the loss snd msy recover the difference in price as damages 
from the seller. It has not yet been decided that he to bound to do to 

1. Le Blanche, v. London 9 N. W. Ry. Co, (1876) 1 C. P. D* 286 : 

45 L. J. C. P. 521: 54 L- T. 667 : 24 W. R. 808. 

2. S* T, Rongasomy Alyar, v- S. Venhatarama Atyar, A. I. R. 1915 

Mad. 942 .-28 L C 635 : 2 M. L. W. 342 » 17 M. L. T. 253 s 
1915 M. W. N. 246. 

3. Dunkirk CWliefy Co, v. Lew, (1878) 9 Ch D. 20 : 39 L T. 239. 

4- British Westmghowse Electric and Manufacturing Co, v. Underground 
EteetficRoilwaigi, (19l2)A.C. 673 : 81 L, ). K. B. 1132. 

Jattud, v. Moolla Oawood Sons 6f Co, A. 1. R. 1915 P. C. i > 

45 Cal. 493 : 31 1. C. 949 : 43 L A.6 (P. C.) 

6. Roiiwmachi. V. Milbum, ass?) 18Q.B. D.67. 

7. Wiili«M,v. Agiiis.(l914)A.C510:85L.).K.B. 715 
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md «ppftrtftclT h« mar tefinifi from dotog io tod nij on hit eUlm for 
dftmgget. * Soe the obieiveclona of Lord Atldmon in th^ cite.* 

There was a ground of appeal that die respondents had no 
authorisation from the appellanti to Impletnent the contract* Hdd,* that 
apart from what is stated in the Explanation to S. 75 of the Contract Act 
it dearly shows that the implementing of contracts is recognized by that 
Act, and that it Is part of the law in the case of an unful6Ued contract* 
The law as to the measure of damages it summarised thus in Addison on 
Contracts, llth Edition, page 1072 : ‘^Oeneraily speaking when a carrier 
fails CO deliver articles of merchandise In the ordinary course, and the 
goods come to a fallen markett the difference between the marketable 
value of the goods st the time when they would have been sold if they 
would have been carried, according to the contract, and their marketable 
value at the earliest period at which they could have been brought to 
the market after the delivery to the consignee, will be the measure of 
damages recoverable*** Under S. 73, Explanation of the Contract Act, 
in esctmstlng the loss or damage arising from a breach of contract, the 
means which existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken Into contract* And, 
therefore, where the plaintiff was guilty of unjustifiable conduct in not 
cooperating with the railway in tracing' out the lost bate by helpln 
them to identify the same, etc, when requested by the railway, so to do, 
it was held that the latt day of which the market value should be 
taken into conslderacion, calculation ought to be the day on which the 
plaimifi would in ordinary course have received the goods if he had 
complied with the request of tnc railway and co-o peraced with them in 
tracing out the lost bale. ^ 

A plaintiff who sues for damages owes the duty of taking all 
reasonable steps to mitigate the lots consequent upon the breach and 
Cannot claim as damages any sum which It due to his own neglect. In 
the present case the vendor had the right to resell the goods at any 
time U vendees failed to pay and take delivery by certain date end the 
vendee made default. Held,* that the vendor was not bound to resell the 
goods immediately after the defaults but could do so within a reasonable 

1* Iimotl Soil S Sons, v. Wilson & Co, A. 1. R. 1919 Mai 1053 * 41 

Mad. 709 : 23 M* L. T. 320 : 1918 M, W. N. 399 : 45 1. C. 942. 

2* Erie County Nuitiral Oos & Fuel Co, v. Carrot, (1911) A. C. 105 : 

80 L. J, r. C* 59. 

3. Lciboak Syndicate, v. Finlay Fleming &Co, A. I. R, 1923 Rang. 

84 : 11 L. B. R. 326 : 1 Bur. L. J. 219 s 77 I* C. 920. 

4. Afjun Dot Non’ Rom Agafu^alla Firm, v* The Secretary of Suifa, 

A. I. R. 1925 CaL 737 : 85 L C. 786. 

5. HmiChand6tCo,v.Gha$ho KoiwhiU ICaisha, Lid, A. L R. 1925 

Bom. 28 t 2fiB. L. R* 921 ; 49 Bom. 2 $ 86 L a Sll. 
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time irficrwiidi* but thtt ki viw of the pmhtetit refuttl <rf die tretkdcce 
CO tdcc the foods and the falling state of the market, the vendora were 
bound not to delay In reaellitig. Should the vendors make unreasonable 
deby, they can recover only damages on the ordinary basis of the 
difierence between the oontrset rate ''and the market race at dace of 
breach. A clause In contract entitllcm vendor on vendee's defaul€» to 
pay for and take deUvery on due dace, to resell goods at any time and 
on such conditions and terms as vendors might decide, is valid and the 
vendors can recover the full damages ucettained on chat basli provided 
they act within its limiti. 

Applying the rule laid down in the explanation to S. 73, Contract, In 
the present case, the appellant, by deliberately refraining from using the 
means offered him to mitigate the loss caused, had forfeited any claim 
to compensation on account of money invested in the undertaking 
which was one for the cutting of timber and converting it into sleepers, 
and estimated profits. The explanation to S. 7? is a direction m to the 
points which the Court has to consider in a suit for damages caused by 
the breach of a contract and the flivling os to the amount of damage 
that should be awarded to the plaintiff is a question of fact and not at all 
a question of law j 

If a contracting party has suffered damage through breach of contract 
by the other contracting party, it is his duty to minimise that damage, 
and if he fails to do so when It was in his power he cannot recover in 
respect of the damage which'he could have avoidccL This principle of 
English law is recognised and enforced in the explanation to S. 73, 
Contract Act. In O. 21. R, 2 (21, Civil Procedure Code enacts that the 
iudgment^ebtor himseU may also certify any payment made by him to 
the decree-holder, and that the Court shall certify at the instance of the 
judgment debtor in the same way as it would certify at the instance of 
the decree^holder. It was clearly, therefore, within the power of the 
judgment-debtor to certify any payment made by him. If he had done 
so, it Is clear that he would have suffered no damage. He failed to do 
so, when it was in his power, and, therefore, he puts himself out ot 
Court as regards his claim for damages.* 

Under the terms of the mortgage deed, the mortgagee was to pay 
Rs. 8(X)to a creditor of the mortgagor. If he failed to do so and the 
matter wu tdeen to Court, the liability for demand of the creditor 
wai to test with the moftg^ee and the mortgagor w as to have no 

1. KatimMioy Slwmuhyddiii, v, Rudw Ptmap Stagh, A- L R. 1932 

N« 118: 28 N. L. R. 142:140 1. C. 68. 

2. Koiim Bi«,v, Deh, ALR. 1933 Alt 511:1933 A L J. 670: 

ISOLC^ 
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concern wich the creditor or hie debt. The mortsigee biiring fiiilcd to piT» 
the creditor io eNecutioo ol hit decree ght t houte beloni^ng 
to the mortgtgor to gale* Held,* that upon the appellanti^ 
own ihowing, thcic houset were worth about Ra. 35,0CX). Thef 
were tublect to an encumbrance of Ra. tOOO only and it wu we& 
within the power of the appeUanta to have railed the decretal amount 
and save the property from sale. The explanation seems to cast a burden 
upon the pecion complaining of the breach of contract to show that he 
did not possess means of remedying the Inconvenience caused by the 
non-performance of the contract. There is no evidence on the record 
to show that there was any insuperable obstacle in their way to take 
money, on the security of the houses in order to save the property from 
fslc. Under the circumstances, therefore, the appellants will not be 
allowed the actual value of the houses which were sold in satisfaction 
of the decree. The only amount to which the appellants are» therefore, 
entitled is the original sum of Rs. H^X) which was payable to S under the 
mortgage. The appellants are entitled to add interest to this sum at the 
race ot 6 p. c, per annum from the date of the execution of the mortgage 
bond to the date when the property was sold. 

It is necessary to reproduce cl. 3 of the contract in its entirety, which 
is in the following terms : *'lf the buyers fail either wholly or partially to 
carryout the conditions of cl I, the sellers shall be at liberty to retain 
the goods in their charge on the account and at the risk of the buycri 
and the buyers agree to pay interest to the sellers at the race of 6 per cent 
per annum up to and including the 12th calender month from date of 
arrival of the vessel in Bombay Harbour and 9 per cent per annum after 
the expiration of the said 12th calender month until the sellers shall have 
been psid or shall have realized the entire contract price with interest and 
all charges and expenses Incurred in connection therewith. The sellers 
are also authorized to reaetl the goods in whole or in part by public or 
private sale without any reference to the buyers and such resale or 
resales may be carried out by the sellers at such time or times after such 
failure as they shall in their uncontrolled discretion think desirable and 
the buyers agree and undertake to pay to the sellers any deficit aritif^i 
from such re-sale or renmies together with all expenses Incurred in 
connection therewith, and the buyers shall not be entitled to raise any 
ofaiection to their liability to repay the said deficit and expenses on the 
ground dm the said reMile or re-sales wuor were carried out after an 


1. AhyaBsfom, v. Mi. MohMt BiU, A. L R, 1943 Oudh. !7:194K 
O. W. N, 664: 1942 A. W, R.ca 319; 204 LC 287; 
lBLnGk.SI7^ 
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tmrcttontble Upte of time or on any other ground whatever". It waa 
malntalfted that cl« 3 of the contract wai not unconiciotiable« Ulegal or 
•ga to et public policy, it was a contract between two mercantUe concenii 
and It mow be presumed that every clause of an agreement betwe«i 
mercantile patties is meant to be obierved and is inserted for a purpose* 
In reply it was submitted that if the clause were given full effect it would 
be open to thesellers to keep the goods tiUthey had lost all their value and 
then Toaell them in order to cause a maximum amount of Iom to the 
purchasers- Therefore^ cl. (3> ran contrary to the statutory provisions 
embodied in the explanation to S« 73, Contract Act, and such a provision 
was, therefore* both illegal and unconscionable. In support of this, 
reliance was placed upon this case. Held,* that the aforesaid ruling' of the 
Bombay High Court nowhere held chat sale after an unreasonable time 
would be illegal or unconscionable* In any case, the words 'at any time* in 
this Bombay ruling could be legitimately construed as 'at any reasonable 
time'. In the present case the clause (3) gives uncontrolled discretion 
to the sellers and further states that the purchasers will not be entitled 
to raise any objection if the re-sale takes place after an unreasonable 
lapse of time. The next case^ relied upon is this. It was held in that 
case that as in the case of a statutory right of re-sale so In the case of a 
re*sale under a contract the seller must give notice to the buyer of his 
intention to do so and re-sell the goods after the lapse of a reasonable 
time. The words in the indent gave the sellers power to re-sell the goods 
by a private sale when and w'here they liked after ten day's notice. 
The judgment dots not contain any discussion as to whether the 
indent could be taken to mean that the sellers could rc'sell the 
goods after a lapse of unreasonable time and still claim 
damages for breach of contract. Tnerc is only one observation in the 
judgment which is to the effect that in thecase of re*sale under a contract 
the seller must give notice to the buyer of his intention to do so and 
re-sell the goods after the lapse of a reasonable time. Reference wu 
also made to the following cases^'*^ but in none of the cases, however, 
was there a clause in the contract whose provisions were similar to the 

1. HaricKarul 9 Co, v. Gesho Kabushiki Koishu, A, U R. 1925 Bom* 
28 : 49 Bom. 25 : 86 L C. 521. 

2. RoUl Brothers Ltd, v. Firm Messrs Bhogwan Oas Parmeshti Dm$, 

A, 1. R- 1945 Uh. 35 : 1. L- R. 1944 Lah, 578. 

3. Naihu Mal-Ram Das, v. B. O. Rom Samp 9 Co, A. 1* R. 1932 

Lah. 169 : 12 Uh. 692 : 135 I. C. 778. 

4* Ragpmal iaggimal, v. Rom Samp, A. L R. 1935 Lah, 593; 
16 Uh. 358 s 1591. C 480. 

5, Cooria Sl^nmg 9 Wtavini Mills Co, v. VaUabhdas KaUianMt 
A. L R. 1925 Bom. 547 s 94 L C. 575. 
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IwvMom ot d. (3) of the present contract S 73, Comract Act, dpei 
not invalidate cl. O) of the preaent contract. Section 73 lays down the 
general principle of law where there is no provision in the deed of 
contract regarding re-sale The re-sale, in such circumstances, muse cake 
place within a reasonabl * tine The purchasers can, however* agree to 
give uncontrolled discretion regarding the time of the re-sale to the sellers 
and they can aU> a tree that they will not raise any objection regarding a 
rebate caking place after an unreasonable lapse of rime. Such a clause 
chough harsh does not appear to be unconscionable or illegal In 
mercantile contracts. There can be no question in a mercantile contract 
of one party being able to dominate the will of the other party 
or to over**feach It. In such circumstances the Court cannot relieve the 
purchaser on equitable gro mds of the eflfecc of a harsh or onerous term 
to which he has agreed by means of a solemn written contract. 

20. Interest on damagesr—To^say that interest cannot be allowed 
on damages b«:auie intifcsc can Itself only b^ allowed as damages 
if not to advance a rcas )n b.it cj mikj an incorrect and almost 
meaningless assertion, ^ 

The piaincllfs-re8pond.ints brought a suit agilnsc the defendant' 
appellant under S. 103. cl. (15) of the 0.iJnRe \t Act. in resp^cc of the 
profits of the annas share of the plaintiffs in a village. The defendant 
is the lamharJaf of chat village and holds a 5 annas A pies share In 
that village and there are other co^sharers. The lower Court allowed 
interest to the plaintiffs as against the d‘fenJanr. He/J,* that the 
Uabllity for itnercst as against the appellant cannot be founded either 
on S* 73 or on the provisions of the Indian Interest Act But the 
grounds ot liability of a lamhar lar to pay interest in respect of the 
profits of the shares of the other osharers in the village were 
discussed in this case.’ 1 here is no hesitation in following the principle 
laid down In the case, UiiVTcncc was made to the rule in English 
Courts of Equity that an accounting party may under certain 
circumstances be charged with Interest. It is pointed out with 
reference to the rules reUting to iumbjrdars that a lamhardar is tn 
fiducUry position with Kgard to his co-sharers, and has to accouat 
to them. Now If the present defendant has refused to fulfil the trust 
reposed In him in virtue of hU position as a lambardat, there Is no 
doubt that he it liable to pay interest under the rule of equity mentioned 
in the aforesaid case. * 

1. Mofum Lai, v. St EUsheswar Dos, A. I. R. 1923 Nag. 121, 70 I. C. 

34^» 

2 . Ad^ ftasad, V. CWkw LoL A. 1. R. 1924 Oudh 319 ; 11 O. L 1, 

2C6 j 5 L. R. Oudh 99 ; 78 L C 85. 

3. MirwSadlfcHMid«Khan.v.Hi^-Ml.RalMiw«,{ 19341 6 0.0,98. 



5. 71.1 wiwwr <»« xmmaom 1541 

IB dill cm' cefeteoce ««9 m»de to the cue of Mohomeiyo* eod 
thei the pUlatiff, btcauie thire h»i bjen no tl ns fitji for the paymetiCi 
not any notice gi»r<n that aiy intjreat would be claiineJ, wu not 
entitled to the benefit ot the Interctt Act- It we*, hou wet, held 
that it was op^ri to the to awarJ d,un;igifS for wrongful 

detention of money evio thjaj 5 \ the cUim of the plalntiii wm$ 
llmiccdi to interest wiiicn tVis oc retcher und^r the contract 
Act or under the provisions of the latereit Act.-* 

The lower appellate Coirc h\i Jiiill i v * 1 intfrest on the gcouni that 
there is n) stipjUtlon for inter esc in the document of permanent lease 
and It docs not co nt vi:hl\ z\ ? t j: a» of ch: I a: The following 

cises^'^ were put for reference* bit in non: of these cis*?* is Mil/ei* 
considered with reference to Courts In IndU* In chU case it is to be held 
that the High Courts In India having the powers both of a Court of Equity 
and a Court of law they could award interest incases which are not 
provided lor by the Interest Vet. Thl4 case does not purport to refer 
only to cases me r^dari ig ro contract and as It his n:vcr been suggested 
that this is a Co irc of cq ilcy only in cases not reUtl ig to contract, Ic 
Is impossible to say thif eq ikabie principles should be applied In cases 
not rel id v» to co ic art. a d sioil.l n K be applied in cis :s of contract. 
A question of equity must apply to allcas^s. In the present case there 
is no doubt that the plaintlth have been kept out of their m >ney for 
a very unrcasonible period and on cqdub!: prin.:iple* they are 

1. KHclfd Moi.ia PjJJjT, V, Asiviai Ku'Hiir Suka^ .A. I. R* 1918 CaK 

4^8 : 72 C. W. N. 483 ; 43 I C. 6b 

2* Mfliiumuya PrasaJ, v, kam Khelawan Sittfth, 15 C. L. J. 634; 

IS 1. a 911. 

3. Busant Laf, v. Puma C^iaadra Banerji, A. I, R. 1926 Cal. 1117 : 

961. C. 244. 

4. GotrindMi Nair. v, Cficral, A, L R. 1916 Mad. 498 : 38 Mad. 464 . 

30 I. C. 432. 

5. Abdul Gajfur Rowthat, v. Hamida Beevt Ammal, A. L R. 1919 Mad. 

164: 23 M. L. T. 242 ; 42 Mad. 661 : 36 M. L J. 456: 
52 L C 505 ; 1919 M. W. N. 484. 

6. Atunacholam Cheitiar, v. Raja of Ramnad, 42 M. L. J. 74 1 

15 M. L. W, 63 : 30 M. L* T. 84 ; 71 I. C. 257 ; 1921 M. W. N. 

873 ; A. L R. 1922 Mad. 55. 

7. Ka/a of Piitajnir, v. Baltapragada Paltamirm, 40 ML L. ]• 18 s 

60 I. C. 333 : 12 M. L. W. 567 i 1920 M. W. M. 717 t A. L R. 
1921 Mad* 76. 

& Miiler,v. Barlow, (1871) 3 P.C 733 : 8 Moot. P, C (N* S.) 127. 
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entitled to tome compematloti end, therefore, in Imerett it allowed oe 
6 px. until the date of payment into Court. 

In a tuU to recover money advanced cowards a contract for the 
iupply of goods on the groini that th* concracc was not performed, 
ii the plaintiff eociclel to iitsreic fro a the iats of the advance when the 
contract did not provide for It and when no demand was made before 
suit? This was the question for reference to the Full Bench.* 
Coutta-Trocter, CJ., and Beasley, J., decided that the plaintiff was 
clearly entitled to none up to the dace of the breach because up to that 
time it was in the contemplation of both parties that the money should 
remain in the hands of the seller. For any period after that and before 
the plaintiff launched the suit ir appears that he was himself to blame If 
such a period existed. By deferring the filing of hU plaint he cannert 
cast an additional burden on the defendant. As for the period between 
the filing of his plaint and the determination of his suit, he is entitled 
to Interetc in the ordinary way and be will get it. Pamesam. observes 
that in all cases where there is a breach of contract on the part of the 
defendant and the plaintiff is entitled to damages for the breach, he is 
entitled to interest of any sun advanced to a refund of which he is 
entitled, besides any other item of damage to which he may be found 
also entitled and, therefore, his answer to the question referred to the 
Full Bench is In the affirmative. As to iUus. (r)to sec- 73, Coutts-Trottet, 
CJ., observes as follows—“I admit the difficulty which it creates and 
1 am content for myself to say that it docs not deal with a case of sale 
of goods and that 1 cannot conceive that the Indian Legislature intended 
by so remote a side-wind to upset the settled principles of the English 
Common Law as to the measure of damages for breach of contract of 
••le’^ Ramesam. 1-, observes thus:—“Whatever doubts there may be 
on this question in ErMilish Law it seems that the principle of the case 
of Slaymp* was adopted as Ulus, (x) of 8ec.73. This illustration shows 
that not only the advance for the passage to Sidney and not only the 
difference between higher freight that the plaintiff had to pay, but also 
the interest on the advance could be recovered. It seems that where 
a defendant breaks the contract and does refund any advance paid to 
him the interest and the advance is not one of the items of the damage 
necessarily flowing from the breach, in English Law in the case o( 
teal eautes it may be there is no other item of damage for loss of 

1. Nanciuippa Koundan, v. Vetesseri Tanuatd Kamavan, A. 1. R. 
1927 Mad. 47 : 97 I. C. 4M 

2« Rombfiga MudoUar, v. S. R. MuAuiwsmi Ayyar & Sons, A. I. R. 
1927 Mad. 99 : 51 M. L J. 765 : 24 M. L. W. 782 : 1926 
M. W. N. 990 : 99 1. C, 609 ; 50 Mad. 94 (F. B.) 

3. Suini4»,v.C>fCagzf,aS35)2 Cr. M.&R. 165:150 B. R. 71: 
4LI«Ex.218x5Tyr. 697. 
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btrgiinf but In the c«te^o£ other eontricts in English Ltw, tvid the 
ctte of all contracsa In Indian Law, the ad^^ance money and interest on 
it were regarded as an item of damage in addition to the difference 
of price. There is no reason that lUu$. (r) was not deliberately put 
under the Act and was a slip and chat, therefore, the Court ought not 
to follow it. On the other hand, it seems to stand to common sense 
and shows chat the decision in Startup* was adopted by the Indian 
Legislature. Lord Shaw In this case^ says : "It is the duty of a Court 
of law to accept, if chat can be done, the illustrations given as being of 
relevance and value in the construction of the text. The illustrations 
should in no case be rejected because they do not square with ideas 
possibly derived from another system of jurispral mce as to the law with 
which they or the sections dea^^ and Lord Atkinson in this case’ says; 
*‘I cannot Ignore it even If I wish to. I am not able to avoid it by 
saying that the actual ilUustrari sn relates to freight and not to sale of 
goods. I am not able to sec any difference in principle between the 
two". Beasley, observes thus;—regar J to illus. (r) to Sec 73, 
the interest is clearly allowable if^his iUusrraction must be taken aa 
part of the statute. In the first place it illustrates a remedy in damages 
quite contrary tv) the nn-v well-settled p Indples of tl)e Common Law 
of England with regard to the measure of damages for breach of 
contract for sale of goods ; and s:co:idlv. it d>?8 n)r appear to be based 
upon any reported or now accepts 1 d;clsl)n either in England or in 
India ; ani furrhermirv* it Is n )t a cau of breach of contract for sale of 
goods ar all, 1 can f ie no authority whatever f .)r that illustration except 
Startups which is not now good law. But the question that arises of 
course is how illustration? to secti ms of scat ites are to be treated. This 
question has been considered in two reported cases In the Privy 
Council, namely, Syedol Arri/ia’and Bil!a Mi!* but Ido not take 
either judgment to mean that under every circumstances an illustration 
must be taken as part of the statute. Ail that in my view is meant is that a 
Court should not lightly disregard the illustrations merely because they 
do not seem to be in accord with generally accepted Ideas as to the 
law in other places. In the present case there is no question that the 
illustration is in direct conflict with English decisions and is entirely 
opposed to the settled principles of the English Uw as to the m.^asurc 

1. Stanuf), V. Cofiattl. (Idi)) 2 Cr. KL & R. 165 ; 150 E. R. 71 s 

4 L. J. Ex. 213 : 5 Tyr. 697. 

2. Sytdol Afiifin, v. Veoh Ooi QarK (1916) 2 A. C 575. 

3. Balia Mol, v. AHod Shah, A. I. R. 1918 P. C. 249 : 35 M. U J. 

614; 124 P. R. 1918:1 U. P. L. R. 25 ; 29 C U J. 165: 
180 P. W*R. 1918: 25 M. L T. 55: 16 A. L. J.905* 
i3 C. W, N. 233 s 48 L C 1 1 21 Bom. L R* 558 (P. C.) 
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afdbnuiettQfuch cis«« aid moreover ie dealt wHh a case of a 
diSerent nature to this. C>jrt is nJt obIl:;:^d to accept the 

lllustraclon at statins tie luntlin of the LeglslatareIn a case of 
damages for breach of contra t for the sale of gno Js. and i do not feel 
myself bound by that illustration. I agree with the learned Chief 
Justice that this cUlm f jr 1 iterest cinnot bi allowed^’. 

A set up a forged Will In his favour and it was on the atrengch 
of that forged document that he succeeded In recovering Rs. 33»000 
old which were due to the estate of B, by falsely alleging that he was 
his legal representative. A had the use of this money for three years. 
H«M,* that itii not quite accurate to state that the grounds must be 
found In S. TVlllus 'n) The Illustration of course U not exhaustive 
and cannot b-‘ ro-extensl/e with the provUi .>n In rhe section itself 
The view taken In ihc Madras High Court* is that interest can be 
allowed on equitable grounds even if the docs nor fall within 
the statutory enactments, fhe Madras High Court relied on three 
cases dediei by the Privy Council which indicated that interest could 
be allowed on principles of equity, juftice and good conscience Under 

?.?, there ca i b * no doubt that the amount of compensation 
money was pall to A und.tr the mistaken belief that he was the 
legal representative of B who had been entitled to the above amount. 
There was thus a Irgal obligation on ,A to repay or return the amount. 
Paragraph 3 of S. 73 speaks of an obltgidon resembling those created 
by c:>ntract, an J not necessarily a completed contract as Is mentioned 
in illus(n) to this section Readi ng Ss. 72 and 73 there is no doubt 
chat the obligation on A to repay or return the amount was one 
rca.?mbl! ig that created by a contract. When the Land Acquisition 
Officer made the payment to him it was undoubtedly understood chat 
the payment was mad i to him as representing the estate of B, whose 
property had been acquired by Oovernm;nt. If that supposition was 
wrong there was an obU»icUn on the payee to refund the amount to 
the true heir. The present suit was instituted by L, who has been 
found to be the lawful heir entitled to this amount* Therefore 
the plaintiff should be allowed compenasation for the withholding of 
the amount from him for all the period at 6 p c per annum. 

The difference in prices represents the full amount of compensation 
to be given under S. 73, on account of loss sustained by fall of market 
prices and decree for interest on such amount should not be given But 
plaintiff is entitled to interest on account of delay In payment of amount 

1. AnrudH Kumar» v. Lflchhml Chand, A. U R. l%3 All 500 1 

26 A* L J. 753 : 50 Alt 818 i 115 I C. 114. 

2. Abdul Suffur, v. Homidj 6ihi A. L R. 1919 Mad. 164 “• 

42 Mad* 661 1 36 M. L. 1. ^56 : 25 M. L. T. 242 : 52 L C, 505 : 
(I9I91M. W.N. 484- 
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due CO him e* torn and it can be aararded as compensation calculated 
on bails of interest.* 

The parties to this litigation deal in piece goods at Dclhit the 
respondents being Importers from England. The appellants presented 
CO the respondents as indent for 25 bales of muslins and the respondenu, 
averring that they had accepted the ofier, sued the appellants for the 
recovery of short proceeds on the resale of goods- Held.* that the 
weight of authority is against allowing interest on unliquidated damages. 
It is to be noticed too, chat the respondents have not shown exactly 
what losses they incurred in the transaction and they may have, to 
some extent, recouped their losses. Bence their prayer for Interest 
from the dace of the suit until realUacton cannot be acceded to. 

A executed a sale^deed of certain ramindati property to B. On the 
same date A executed a deed of security in favoiir of B agreeing that if 
A was not found to be absolute proprietor of the property specified 
in the sale-deed, or if any defect in title was found In the property sold 
then A would be liable for all damages and costs to B. One C was 
found entitled to onc-thlrd of the property sold as successor of her 
deceased husband. Accordingly she filed a suit against A and B. B 
compronftUeJ the case by the payment of Rs. 3 000 and then brought 
a suit against A foe this amount with interest. that the 

agreement states that A will be personally liable for any lost or 
damages incurred by B. The vernacular words are nukiun wo 
The question Is whether these words will cover interest on 
the amount which B had to pay. No precisely similar case has 
been shown but for S, reference has been made to the following 
rulings^'* in which there was no contract between the parties but ft 
was held chat interest should be allowed although the case did not 
come under the Interest Act, In the present case In view of the 
provisions of S. 73, Contract Act. the words “ loss and damages** do 
include the Interest on the sum which B had to pay. Moreover, no 
distinction is to be drawn between loss of possession of the property 
and the payment of a further sum arising from the defect of title of 


1. C- L P. Ry. Co, V. Jugid Kishort-Mukat tail. A* L R. 1930 AIL 

132 : 1930 A. L ]. 297 . 121 I. C. 828 : 52 AIL 238, 

2. Moti LmI Madan Lai, v, Kishorl Lai 9 Brothers# A. L R. 1930 Lah* 

374 : 120 I. C 482 . 11 L, L. J. 537 : 31 P. L R. 294. 

3. Tripalhi BUhambhat Nath Tewari, v. Jag Pratad Rot, A« 1. R« 1931 

AU, 455 : 1933 A. U U 963 : 146 L C 804, 

4. Abdul JalU Khan, v. Mohammad Abdul Salam Khan, A* L R. 

1932 AlL5Q5:139La 156* 

5* Homira Bib, V, Ztihilda SK A-LR. 1916P.a46 : 36 LC.87; 
431* A* 294 I 38 AIL 581 (P. C.) 
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the Yetidofi. n eieher c««e B tuitiined « loss of capttil end lii 
•ddkioo B hti had e lots of interest. B is entitled to compensetloti 
for both kinds of lossi the loss of capital and the loss of interest 
Accordingly a decree is allowelfor simple interest at ( p, c. p. m. 
which if a fair rate, and this interest will be payable from the date of 
compromise up to the date of suit, and pendente Iite and up to the date 
of payment 

21. Interest by way of damages :—»Jt Is difficult to assent to the 
view expressed in this Madras case.^ It was argued that to give this 
effect to S. 73 would be to take the provisions of a general Act to 
override chose of the Special Act XXXU of 1839. This argument is 
not correct. The scope of Acc XXXU of 1819 Is very different from 
that of S 73 of the Contract Act The Act of 1839 provides for the award 
of interest on debts in certain cases, and provides that if the conditions 
required by the Act are satisfied, interest will be recoverable, quite 
irrespecctvc of the question whether any actual loss or damage has 
been caused to the creditor. On the other hand S. 73 of the Contract 
Acc provides for the award of compensation to a person to whom loss 
or damage has been caused by a breach of contract by another person. 
Compensation under S. 73 will not, theretore, be recoverable by a 
creditor from his debtor on the ground chat the payment of money 
due to him has been withheld by the debtor unless he can show that 
actual loss or damage has been caused to him No doubt the law 
presumes the withholding of payment of money as carrying with it loss 
to the person to whom such money is due. the compensation for which 
lost is interest at the market rate. Such damages may, without any 
•training of language, call damage inlaw, as distinguished from damage 
In fact, or actual damage, which a person for whom payment of money 
due is withheld may sustain in certain cases as the plaintiff is found 
to have sustained In this. Thus, where A promises to piy money to 
B in order to enable B to meet the expenses of a common purpose, and 
A afterwards withholds payment, and B has to borrow money 
on interest to meet those expenses, then, if B claims not only the 
amount agreed to be paid, but also the interest on it which he had to 
pay, he would, under S, 73 of the Contract Act, be entitled to recover 
•uch interest, provided ocher conditions arc satisfied, such as chat the 
intereat is not exorbitant, but is at such a rate as a reasonable man 
would agree to pay, having regard to the ante of the market. Here B 
recovers what Is nominally called interest but is really compensation 
for damages sustained by him. But if B had not actually to borrow any 
money, and to pay any Interest, he would not in such a case be entitled to 
recover interest, by way of damages under S. 73 of the Contract Act, 
dsough if the case came within the provisions of Acc XXXII of IBW. 


Kamalofiimal. v Pteru Mesm Levvji Rtswch in, 20 Mad. 481, 
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Coittti diet pl^ntiff hts checged the amount of inceteac only, olihAt 
llkfaittf haa hid fo pay on calling a loan for the paripoie of paying the 
ooutiid^a fiae ** the decree may be supported under S 73 of the Concract 
Act, even if the case did not come withini the scope of Acr XXXU of 
i8l9« This view is not in conflict with this ctse^ in which interest, so 
far as it was claimed as compensation, was claimed not as compensation 
tor any ioil or damage sustained in fact, but as compensation for lots or 
damaga presumable in law from non-payment of money due«* 

Mo interest was provided for in the agreement of parties. Held,* that 
when it was not a case of damages for breach of contract, no interest can 
be claimed under the Interest Act and according to this case* interest in 
such cases cannot be claimed by way of damages under S. 7 i, Contract 
Act* 

Defendant was the agent of the plaintiff. After the determination of 
his agency and the settlement of accounts the defendant received a sum 
of money from a customer of the plaintiff in respect of a transaction 
which he had entered intoon behalf of the plaintiff. The Utter took 
criminal proceedings against the defendant in respect of the money but 
the proceedings were dismissed. As a result of the proceedings, however, 
the money was paid into the treasury by an order of the Criminal Court* 
Subsequently the plaintiff sued the defendant for the money with Interest. 
Held,^ that the only grounds upon which Interest can be claimed upon 
such a sum of money when the liability for the sum Is established are to 
be found, either In S- 73, Contract Act, Ulus, (n), or in the Interest Act, 
3Z of 1839. Ulus- (n) deaU with express contract by one person to pay 
a sum of money to another on a day specified and provides that whatever 
loss the obligee can show by failure to pay, he can only recover interest 
from the due date upco the date of payment. That itluscraeion clearly 
deals with breach of an express contract, and the view taken in Pollock's 
Indian Contract Act is that it does not intend to abolish the ordinary 
ruk oc to supersede the Act of 1839. This case clearly does not come 

1. London Chaiham and Dover Railway Co. v. South Eastern Railway 

Co, (1893) L. R* App. Cat. 429 

2. Surya Narain Msskho^kya, v. Pratap Narain Mukhopadya, (1899) 

26CaL95S* 

3. Vdjudewi Mudaluir, v. M. A. Velappa Nadar, A. 1. R. 1918 Mad* 

297 : 45 L C. 401; 1917 M* W. N. 7791 6 M. L. W. 717 : 

22M.lt. 512* 

4. KomdUmmal, v. Peem Meern Lewai Rowthen, 20 Mad. 481, 

5. LabuM, V, Chifiia Maui, A. I. R. 1919 AIL 214: 41 All 254: 

17 A. L }* 169 : 49 I* a 696. 
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wrkliin tbit ttiumMion A&M of iS39 provides thit intercw AiU be 
ptytUe upon *li debts or sums certito. payable at a cettaln ttma ei^ 
otherwise, if such debts or sums be payable by virtue of tome writtm 
Instrument, or if payable otherwise, then fr«Mn the time when demand 
of payment ehail have been made in writing so u such demand ahalt 
give notice to the debtor that interest will be claimed from the date of 
fucH demand until the term of payment. It Is not auggeated that the 
caae cornea within that provlaion. 

A turn of money was due for work done. HcM,‘ chat the fact that 
there had been unlawful detention of that sum would not justify an order 
awarding interest ehereonr either undsr the Contract Act or under the 
Incereat Act Moreover, Interest by way of damages is not recoverable 
for the mere detentloi\ of an ordinary debt* 

in this case* It was held that no interest was chargeable either under 
Act XXXll of or as damages und^r S. 73 of the Contract Act on a 
Which made no m ntijn of interest and, where no notice bad been 
given that interest would be charged.® 

Interest by way of cai b; alio vci only unl^r S. 73- In 

rtioit of the case< for feiMipci )fi is i ilU it tn not till an account has 
been taken that It is discovered on what date there was a surplus in the 
hand of th * mortgagee Under S. 73 the party who suffers from a 
breach of t:v>ntr icc is cntUlevi t > comp!nsaclon fee any loss of damage 
caused to him th;*r.:br. In the cas ? of surplus profits coming inro the 
hands of the mortgagee, it cannot b: said that any contra:t has been 
broken eipcciilly where toer: is no express Contract • urcher, damages 
can be awarded only when they are not too remote. Only those 
damages which naturally arise in the usual course of things from such 
breach can be allowed. It is not in all casjs w,ier.« a sum of money due 
to one party is In to - ha ils of anoth rr that interest may be allowed by 
way of dama There is a previous vUw of this ^ ourt that interett 
could orJlna«ily be allowed either on the mtercst Act or where there 
ii a stipulati/m So in every case interest cannot be claimed simply 
because some money is d le. It ts not possible to award Interest by way 
of damages.'^ 

1. Praiunrut Ghoihdmi, v» Oopol Lai SinKo, A- 1. R, 1920 CaL 9)2(2) : 

31 C L. Jv 348 ; 55 I. C 737. 

2. At/un Dm. v, Hakim Rai, (19)2) 39 P. R. 1913: 263 P. U R. 1913 : 

20 I. Ca 299.30. P. Wv R. 1912. 

3. Ranjit Singh, v. Katm Bokihsh, A, I. R, 1922 Uh. 475 (1) I 

68 1. C. 678. 

4. IimnU Hasan, v. MaWti Hoion. I R. 1924 All. 881 * 

22 A. L.). 833: 80 I, C. 63 : 5 R. A. Civ, 625 ; 46 All. 
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In thi» aite^ At p. 93X it in hcM eht? ‘\hc Uw prmim^i . chf 
wl^holdlajt of A payment of money as carrying witH ic loss to the penKm 
CO whom such money Is due, the compensaiion for which loss Is chft 
Interest at the market tztt** The person cUimlng such damages would 
have to shoar to the Court that he hai act aaity ijitainTd damages from 
the fact that the paymmt of th; mjmey bsen wlcKhel4 Such a case 
might well arise where on account ol non',.’5avm.*n: to him of the money 
by the d rhror he haJ been to b >rro v mon?y. ■ 

Interest by way of damajic^ may be allowed even outslie the ter mi 
of S. 7HSnce where a pirson has pali moa.*y for another under an 
indemnity, express or Implied, he h enticUi to interest because he Is not 
fully inJemniSeJ anliss he is put in the same position pecuniarily as if 
he had not paiJ the money, as in the case of a surety hiving paid money 
fv>r hU principal or a surety claiming contribution trom a co-surcty. 

1 here is no contract in respect of which it is easier to estimate in 
terms of money under S 73, the loss or dimag : caused by a brcaclt of 
it tiun a contract for the payment of money. All that has to be 
ascertained is the rate of interest chat the person to whom it ought to 
hav c b.?cn paid vvould hive got on it in the ordinary way of it had been 
paid as p.r terms of the contract. There is no s ich thing as a “Court 
rate ' of interest. What is usually so culled is merely the maximu n rate 
which the V uurt may order to be paid on the costs under S. 3i of the 
Civil r. ' ode. A rate of si^c per cent per an m n may in some cases be 
the appropruce rate of interest to allow for damages, though in the 
Central Tiovinces the cases in which it is not too lo-v are few, but the 
fact chat it is the rate mentioned in S. 35 of the C. P, Code does not 
make it so.^ 

A c.>'sharer, in defiance of a lumburduT’f title to make collccflons, 
wrongluliy made the collections. HelJC that interest on hh share of 
profits should be allowed to the Jamburdur as In Upton's “Principles of 
the Law of interest in i3riti5h Inili ", p. 9^ Ic ii stated : ‘‘where a man is 
made liable in equity on the ground that he has received benefit from a 
wrong cofumicced by him, interest has always been allowed on the 
amount for which he has been found liable**. 

No time was fixed for repayment of the amount borrowed nor was 

1, Suva Naru/n, v, Punub Natain, 26 Cal, 955. 

2, Ramnarn Kurmafear, v. HiralM Skaha, A. I. R. J926CaL 755: 

93 I. C 647- 

3, Sheorani Bibt* v- Coari Shankar, A, L R, 1926 CXidh 514: 

95 1. C* 173. 

4, ICisKan Lai* v, Bupu, A. L R. 1926 Nag, 363 i 94 1, C# 97!• 

5, BonsUlhar, v. Mota Din, A. 1* R. 1927 Oudh 158 a 4 O, W« H 

225 ; 1011, a 196. 
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• 

tb«rt Mir Ml^iilKbn fai riie fWMi to pay intctcK Mid dm amounf wm 
niNdd in three taKelmeoti before eny demand waa ottdt. Heidi* dwt 
intereR eanooc be reeoirered back under S. 73 aa there wu no breadi 
of eoocraet dther to pay the principal or Intereat A llabiilty to pay 
lacereae cannot be impUed in the mere faa of taking of the money on 
die ground of equity. 

The defendanta received the plalntlff'a money under a contract and 
then diahoneetly refuted to carry out that contract. Held, that they 
were undoubtedly liable not only to return the money but alao to pay 
daraaget for breach of the contract, or, In other worde, wrongful uae of 
the plaintlff’t money. It waa but fair to eatimate damagea on the baaia 

intereat at the market race 9 p. e. per annum for three montha, 1. e, 
up to the date on whldh the ault was Intcltutel, and 6 p. c. after that till 
tcaUntlon will be quite aufficient. 

An Intereit cannot be allowed as damagea for the aupply of neceaaary 
fooda for which special provbion is made in S. 63 of the Contract 
Act • 

Whether after the expiry of the atlpulated period of a mortgage, the 
contractual race of Interest is to continue to run or not is to be 
determined according to the terms of each individual mortgage'deed and 
Its surrounding circumstances, if any. And if the Court thinka that 
contractual rate cannot be allowed, but interest must be given by way 
of damages, It can determine what the proper rate would be * Refer to 
this Privy Council cate* in aupport of the view taken. 

An agreement which ended a Zamind ir's suit for rent provided that 
the suit should be withdrawn and that the tenants should pay all the 
arreaia, even for time barred years, and its terms further made It clear 
that the agreement cocutituted a new cause of action. Held.* that a 
suit, based on Che breach of it, to recover arresrs according to its terms 
can lie to a Civil Court, and there is nothing in the terms of the 
agreement which is opposed to public policy underlying the proviaions 

1. Gwloh Shankar, v. Mutehand Nimi Chand, A. 1. R. 1927 All. 444: 

lOl I. C. 57. 

2. AUhUoH. V. Adah Dlya, A. L R. 1927 Uh. 333 t 26 P. L. R. 161: 

1001. C. 846 : 8 Uh. 310. 

3. Umroo Singh, v* Firm Bonarit Oos-Dip Chand, A. 1. R. 1927 

Lah. 414 ; 101 L C 702. 

4. HoH Ram, v. Zaida, A. I. R. 1929 Lah. 385: 108 L C. 364. 

5. Mathura Das, v. Roia Harindra Bahadur, 19 All. 39 : 23 L A. 

138:4Sar.88(P. C.) 

6. l«dKQoa,v. Tntaieee^ VoiudsmuiMmi, RalaefKIsBMhsa, A. i R. 

1929 Mod. 504 : 119 L C. 718. 



ci SMftwi I99J99 and Zil» Eilato Land Act, ii»d further the 
Zembubir, ii enclded c& intereac egrecAeiKjUDd tuhiequefic to it alio 
ill die fomu of damafet. Refer to theae Calcjota decisioi)i«^^ in thb 
cocmecdon* 

When a contract It broken by one party, the other party ll 
eiUcled to Intereac on the price by way of damages. The rate of 
tncercat h reaaonable in the present case, being 12 p c per onnum.^ 

By a written instrument, a person made a lease of hb waste lands. 
The lease was an improvementdeate under which the lands were to be 
gradually brought under cultivation and until they were so brought 
under cultivation nothing was to be payable either to Government or 
to the Jenmi. The tenant agreed to pay rent at a certain race from 
the dme lands would be assessed to Government revenue. The landlord 
brought hb suit to recover arr^rs of rent on the basb of thb lease 
and hb suit was decreed. He also claimed interest on the arrears of 
rent decreed to him. Hdd,^ that in this case* the plaimifi sued to recover 
some money due to her on an oral contract together w Ich interest. No 
agreement or usage having a right to interest was alleged and no written 
demand or notice had been given under the Intcresc Act. it was held that 
the plaintiff was not entitled to interest. It was argued In that case chat 
the plaintiff could claim interest under S. 73 coupled with Ulus, (n). 
But it was held that to construe the section as giving a right to interest 
in those cases in which it cannot be awarded according co 
the provbions of Act 32 of 1839 would be to hold that the latter 
enactment was virtualiy repealed by the former. But in reality it wu 
not so repealed. It was alto pointed out chat there was no real 
conflict between S. 73, Contract Act and Act 32 of 1839 since effect may 
well be given co S. 73 by holding that the award of interest as 
compensation contemplated by chat section baa reference to cases in 
which such award can be made without iniringlng the provisions of the 
other Act In other words, iilus. (n) co S. 73, merely states that If a 
contract to pay a sum of money on a specified day b broken, nothing 

1. /brahim MaUick, v. Lalit Mohan Roy, A. I. R. 1924 Cal. 388; 

50 Cal. 974< 

L Rayaxuddi Sheik, v. KnUnath Mooketjee, 33 Cal. 985 : 4 C. L. J. 

219. 

3. Empire Engineering Co, v. Municipal Bojtd, Bareilly, A. L R. 1929 

AIL 801:1929 A. L h 674 M19 L C. 853. 

4. Nanchappa Kmmdan, v. Vataeati Ittichaihara Mannadiat, A. I. R. 

1930 Mad. 727 » 31 M. L. W. 655; 1930 M. W. N. 438 j 

53 Mad. 549 : 59 M. L J. 358 r 127 L C 630. 

5. KamalMviitfL v. Biem Meera Lemi Rawiher, 20 Mad. 4814 

7M.I-J. 263. 



tS52 tfrmm m way gt MioiMii* { ^ 

Axccpc toc«r«fc up CO the datft of paymeot can be claimed aa damagu 
provided fuch ioccrest can be claimed uader the Interest Act or toy 
. other rule of Uar. 

The vendees completed chelr pare of the contract by d^posklng the 
price in the manner agreed upoii« but the vendors were unable to put 
the vendees in postesilon of (he area soli beesjse it was found that a 
part of it was the property, not of the seniors but of others- After 
making several Ineffectual demands to be put in possession ot the land 
purchased, the vendees instituted a suit praying for refund of the price 
together with interest by way of damages. HeLi J that interest byway 
of damages can be allowed for breach of the contract even though the 
formalities required by the Interest Act have not been complied with 
as the Interest Act has no application to such cases. I'he assessment 
of the damages at an amount equivalent to interest at one per cent for 
the peri od during which the vendees were deprived of their property 
seems to be reasonable. 

It is clear, that in respect of claims coming within the scope of the 
Interest Act (32 of 1839) interest can be awarded, if the condirionS 
therein prescribed are satisfied, and there is no need to prove actual, 
loss or damages. The Court is enabled to award interest in such cases 
on the strength of this statutory provision In the category of cases 
Specified In the Act, no interest c^n be awarded, if the rcquircttients 

laid down In the Act are not coinplied with. Otherwise, it would 

be an infringement of the provisions of this Act. Wnat abnut claims 
not coming within the scopj of the Act itself? Claims for damages 

on account of breach of contract are dealt with by S. 73, Contract 

Act, and a number of il lust rati :>n9 are given. For the purpose of 
the present cas r, illustrations (ni and (r) are rel.want. As held in 
this cas.:* this later enacemint cannot be taken to have impliedly 
tepeaU’d the Interest Act. The following observations at p *183 
of -0 Nfad Is importanti ‘*ln fact, there is no real conflict between 
the two, since eff-»ct may well be given to S. 73, by holding that 
the award of interest, as compensition contemplated by that section, 
has reference to cases in which such award can be made without 
Infringing the provisions of the ocher Act.** The claim dealt with 
appears to bi on3 coming within the scope of the Interest Act, and 
no interest can b: awarded, as the requirements of that Act have 
not been fulfitlei. The decision in fCamjIummal* has been followed 
In a series of later decisions of this High Court. The question is, 
whether in respect of claims not covered by the Interest Act, the 

1. MunidtHil Commiuet, Guiranwala, v. Prabhu Dial, A« 1. R. 1933 

Lah 556: 1^6 I C. 154. 

2. Kamalatntnal, v. Pesm Mcera Letwoi Rawtker, 20 Mid. 401; 

7 M. L J. 263. 
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Court outk«imd ftiteresl by wtf of damftget, under S. 7I» Cofimct 
Act, It compdncnt of the compemtcion to be fitted for the km 
ctused CO the plaititi6F by teaion of the breach of« contract S. 73, 
being dticUratory of the English Common law at to damaget, chit 
atcdoci cannot be deemed to abrogate the rule of Common law in 
the award of damagei- Under the Common law, which it now well 
letcled InEn^nd, interest cannot *e awarded at damaget for the 
mere wrongful detention of money, it tniy h: taken to mean tbli^ 
diat where it it thown that the non-paymint of mjney djs it Ittelf 
the breach of contract, and nothing else it proved to make out the 
claim for compensation for such breach^ no interest can be awarded 
In addition to the recovery of the money withheld. But if adequate 
proof it given, that by reason of the breach of contract, special lost 
or damage was sustained by the plaintiff, for which the mere payment 
<yi th; amoant due under the contract would not bean adequate 
conpensacion. bat the prooec measure of damages awardable, should 
include a reasonable rate of interest also, on account of the toss proved 
to have been sustained. Therefore, the Court can award interest 
as part of the damagesi cither under lllui. in) or illus (r), S 73. If 
the awarding of interest Is deemed to be given a remote damage, then 
such a rdkf will not be given under S 73. But if the Court should 
firvl that m the special circumstances of a case, adequate compensation 
for the loss caused by the breach of contract, should Include a certain 
rate of interest as its component, and the claim Is not one coming 
under the category of cases specl&ed in the Interest Acti effect may 
be given to illus. (n) or illus (t), S, 73, without infringing the rule 
of Common Uw of the Interest Act. l ae observations in this Calcutta 
case^ at pp 964-963 bring out this aspect clearly. Therefore* on 
such special proof of loss or dim ige, interest can be awarded as a 
component part of compensation, payable br the breach of contract, 
when the claim is one outside the category of claims mentioned In 
the Interest Act. in the present case, it can be stated that the claim 
is not one coming within the purview of the lr\tcresc Act, because the 
mortgage deed provided that the mortgagee shall pay annually 
a certain sum towards the pslihcviih and the laiul cess due upon 
the portion mortgaged. The mortgagee defaulted in making cheae 
paymenta for two years, so that the mortgagor was himself compelled 
to pay them. Moreover, no proof of special loss or damage u 
required by S. 73, foe awarding interest as damages is adduced. 
Therefore, no Interest prior to suit Is awtrdable. 

1. Smai Nairaym h4ttkkapaJhaya. v. Pfatat> Natain Mukhepadhya^ 
Z6CaL 955. 

2* Psdafutrt Mahmt Rada Ram Do$m Bauafi, v. G^pathi Kfishw 
Chandra Iko Gam, A. L R. 1933 Ms<L 729 : 1933 M. W. N. 
496 ^38Kt LW.420il45LC 721i65 M.Ly.620. 
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It H dear that the Uv tn Ttdta Is, ufilets the matter can be broiidit 
wlditn the Interest Act at wUhia the proviso, there Is fM> vtrtmCf 
under S. 75, Contract Acc» for awarding interest for the mm decentioii 
of money after the date hat arrived upon which it should have been 
paid. If it Were otherwise it would involve In lea turn the propoalcloii 
that a breach of contract to pay money was an exception to the rule 
and that in claiming damages for breach of contract, damages had to be 
proved.* 

interest cannot be given merely because money due 
has been withheld as has been lalJ down in these esses.*'* In 
the present case no demand appear! to have been made by the 
purchaser of the car. and he did not bring his suit until nearly three 
years after the car had been seized from him. At the same time the 
present case is one in which interest can be awarded by way of damagsa 
under S. 73, Contract Act. There can be no doubt chat he is entitled 
CO damages from the ippellam, and in such cases where damages can 
be claimed, interest can usually also be allowed under S. 73> unless 
there is any other measure of compensation, such as the difference 
between the purchase price at the time of the contract and the purchase 
price at the time of the breach. In a case like the present there is no 
other method of granting compensation except interest, unless damsges 
were awarded for the loss suffered by the purchaser of the car on 
account of the car being taken from him, i. e-, damages could have been 
assessed on the balls of s profit which he might have msde from the 
cat, had It remained with him. Damages, however, have not been 
claimed on this bisis in the present case, nor is there any evidence on 
record by which such damages could be assessed. It is, however, cleat 
that some compensation should be allowed, and, as there is no other 
way of assessing such compemtsrlon, the only way left is to sward 
interest. It can be pointed out chat even in a case, as, for example, 
the case of Aarudh fCumar* not strictly speaking of contract, but one 
reiemUtng contract, interest was allowed.* 


1. J. H. Pdttinion, v. BMdhya Debi, A. h R. 1933 Pat. 196 ; 12 Hu 

216:14 P.L.T. 149:146 I. C 56. 

2. P. P. Dso. V. Nafoyan, A. 1. R. 1929 Nag. 170: 116 I. C 669 1 

25 N. L. R. 81. 

3. j. HL Pectmsofi, v. Bindhye Debi, A. I. R. 1933 Pat. 106 i 146 L C* 

56 : 12 Pat 216. 

A AnmdK Kumar, v. LacKhmi Chend, A. L R. 1928 All. 500; 
1151.0. 114:50 All 818. 

5, NovnUdes, v. SAancHana, A 1. R. 1934 Nag. 78 r 148 L C 82Zi 
30 N. L. R. 2U. 
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In tkt pretent; eete the Interett H reeliy in the necure of demeget Ibr 
dkeention of the debt tn the ette cf Cook^ Lord Cairnt refers to the 
W4dt known ptireifle ihtt try cltim tn the nature of a claim for Interest 
after the day rp to Mth intrtcft was stipulated for. would be a data 
redly, not for a stipulated aum and Interest, but for dam ges, and 
then It would be for the tribunal before which that claim was isserdi 
to considet the position of the claimant and the sum which properly 
and under all circutnarancei should be awarded for damages. No 
doubt prma fecit the rate of Inferrtt atlpulated for up to the time 
certain might be taken, and generally would be taken, as the measure 
of interest but thst would not be conclusive. It would be for the 
tribunal to look at all the cifcumstsnces of the case, and to decide 
whst was the proper rvim to be aw arded by way of damages. And 
this is what was said by 1 ord h'orris in the Privy Council case.* But 
the Patna High Court* rerms to be oprosed to this decision’ of the 
Judicial C oirmittce and is also contrary to the view which has been 
taken constsfemly In this Court in the following cases'^*" which have 
no conflict with the Privy C ouncil case • 7he next point taken to that 
interest ptn^ente life should not be allowed There is no authority for 
this proposition. On the other hand, there to authority’^ for the 
proposition that for the period between the flilog of the plaint and the 
determiracion of the suit the plaintifls are entitled to interest.* 

As observed in Jamal,* S. 73 to merely declaratory of the common 
taw as to damages, and it has been held by the House of lords'’ that 

1. Cook, V. Fouler, Ilf74) 7 H. L. C. 27 ; 43 L. J. Ch. 855, 

L Lala Chofmal Dis, v. BrobHiddiafi La!, (18^5) L7 All. 5ll : 22 L A. 

199 t 6 Sar. 624 (P. C.) 

3. Poumson. v. Bindhya Oeb:\ A. I. R. 1933 Pat. 196 1 146 L C. 56 1 

12 Pat. 216, 

4. Mofiomaya, v. Romkhelawan* (1912) 15 I. C. 911. 

5. Kshetta Mohan, v. Aswini ICnmar, A. L R* 1919 Cal. 448 : 4S L C. 

667. 

& Kalyan Das, v. Makkbul AHmod, A. 1. R. 1918 P. C. S3 : 46 L C. 

548 :40 AU. 497 iP. C.) 

7. Kandappa Mudaliar, v. Muthmu/ami Ayy tu A. L R. 1927 Mad« 99 : 

99 L C. 609 : 50 Mad. 94 (F. B.) 

8. Bgrkgot Nagpur Ry. Co, LuL v. Ruftarijt RsfiWt, A« L R« 1935 C%\* 

347: 62 Cat 175 : 60 C, L. J. 424 : 156 L C. 64>* 

9« Jamal, V. MoMa Daumod, Sons 9 Co, A. L R» 1915 P. C. 48: 

31 L C.919 : 43 L A. 6; 43 CaL 49) : 8 L. B, fL 343 (P* C) 

10. Loiuta, Chaduini 9 Dover Ry, Co, v. Satak Boom Ry, Co, (1893) 

A. C 429; 63 L LCb.93. 

P.-196 
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iotarat cannot be allowed ac common law by way of damaga for 
wrongful detention of debt.^ 

In disputing the award of interest at alt on the more general ground 
that in this case inrereyc had been awarded by way of damages and 
chat interat cannot allowed by way of damages for wrongful 
detention of dcbtr the appellant's case was on a former basiSi for there 
Is authority of the Privy Council^ to this effect : “Illustration in) to 
IX Contract Acr, does not confer upon a creditor a right to recover 
Interetc upon a debt which is due to him when he is not entitled to 
such interest under any provision of law, S. 73 merely declares the 
Common law as to damages'*. * 

Ordinarily no interest is allowed on the amount of damages arising 
out of breach of contract It wi»s contended that interest ought to be 
awarded In the present case in view of the provisions ot cIs. (2) and (3) 
of the contract. The clauses of the contract which relate to Interest 
would have become applicable if the sellers had exercised their option 
to retain the goods for a period of j 1 moriths or longer and had sued 
the defendant firm for the entire price of the goods. If a re*sa'e takes 
place, it is only the provisions in the concluding portion of cl. (1; of the 
contract that are applicable and those provisions do not authorise the 
plaintiffs to demand any interest from the defendants on the amount of 
loss sustained by them by breach of contract. Reference may be made 
to B. N. Ry Co, Ltd* where it was held that interest may be allowed if 
there is an agreement for payment of interest at a fixed rate or is payable 
by usage of trade having the force of law or under the provisions of any 
substantive law entitling the plaintiff to recover the interest In the 
present case there Is neither usage nor any contract express or implied 
to Justify the award of interest on the loss sustained by breach of contract. 
Moreover, the unreasonable delay in the sale of goods disentitles them to 
the grant of interest from the date of the institution of the suit till the 
date of realisation.* 

22 Application of illustration (A) The basis for the calculation 
of the damages sustained by the plaintiff on account of the breach of 

I. Brngal Nagpur Ry. Co, v Ruitanji Ra/nji, 173 I C. 15 :19 P. L. T. 

125 : 47 M. 1. W. 281: 1918 0. LR. 119 : 1938 A. L J. 169: 

1938 All. L. R. 167 . 1938 A W. R 52: 1938 O. W. N. 261: 

1938 I M. L J. 640:65 I, A. 66; 1938 P. W, N. 360: 

67 C. L. J. 153: 4 B. R. 374: 1938 M. W. N. 646: 

I. L. R. 1938-2 Cal. 72 : 42 C. W. N. 985 : 32 S L, R. 3741 

4C B L, R. 746. : A, I. R. 1938 P. C. 67. 

2. Local Board, Nawahihah, v. Buldiand Chandiram, A. 1. R. 

1942 Sind. 165 i I. L. R. 1942 Kar. 346: 204 I. C. 136, 

3, Roili Bfolfieri Lid, v Fbm Messrs. BhagiMin Das Patmeshfi Dgss> 

A. 1. R. 1945 Uh. 35 ; 1. L R. 1944 Uh. 578. 
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warrtnty of ijutlky committed by the defendants b the difference 
between the value of the goodi a* sapplti i and the market value of the 
good! of the guaranteed quality on the date of breach and not the special 
damagea which the plaintiffs might have incurred through the breach 
committed by them of their own contract made with a third person in 
respect of unascertained goods befor.- the dat;; of the contract with the 
defendanta and of which contract no notice had b:en given to the 
defendants IHustration (M> to S. 73, Contract Act. h nor applicable as on 
the facts mentioned In that Illustration th; sale was of unascertained 
goods as in this case. The contract between V ani P in that illustration 
was made on the same occasion as that between B and C and the 
damages were to be apparently calculated on the wry same basis as 
between A and B as they were to be as between B an i C. Illustration 
(A) to S. 73 is what exactly applies to in this case** 

23. Application of Illustration (C): It U contended on behalf of 
the plaintiff chat the contract not having b^en put an end to until 17th 
May 1915. the market rate prevailing on that date should hive been taken 
tnc,> constJeMtion in assessing the dim»is FnU contention seems to be 
correct. Ordinarily damages are to caLMlatei at the market rate 
prevailing on the date on which a breacn of contract was committed. In 
this case it. is admitt:*J that n.) time vva^ fiXL^.I for delivery. Therefore, the 
contract sub.slsted until it *vas terminated n/ the plaintiffs giving notice 
to the defendant that they would n.at accept delivery after l?th May 
191 h This case comes withl i th," p irvi: v .>f III rstratlon (CJ to S 73, 
Contract Act* In this case no castarn of trade was clearly asserted 
and proved on the questi on of delivery. On the contrary the plaintlfPs 
stuc neat was that the defenda it fron tin! t > tim'! promised ro deliver 
the goods ani this srat.Mieor stjol nnontralictei. Therefore, the 
contract must be deemel to bav> sibsU’rel till t7ch Miv, 19IS when 
the plaintiffs by notic:! pat an end to it. The drniges shoold, therefore, 
have been calculated on the JifFircncc b.?t veen the rate prevailing In 
the market on chat dace and the contract rate * 

2k Application of lUuatration (S) It was contended for the 
uplaintltf chat the law on the point hasb;e i other-vh:, since the passing 
of the Contract Act and sectian 73 of the Act coupled with illustration 
(o) annexed thereto, was relied on. No doubt* the section applies to, 
and Includes cises of, breach of contract to pay money But to construe 
the section as giving a rUht to interest even In those cases, in which 
it could not br awarded according tv> the provisions of Act XXXll of 

1. C\ V7. Simson, v. Koita Jfagannaiha Nui Ju, A. L R. 1914 

Mad. 633 : I M. L W. 268 : 23 1. C. 949. 

2. Giiuri Dfitt Butdeo, v. Nanik Fam Chauthmalf A. L R. 1917 All- 

433 : 35 L C. 2 )i 14A.LJ. 597. 
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1639, would be to hoU that the latter eniccment wt$ virtuailf repaledi 
hf the former* Now chii Is cotatty opposed to the maxim fenemito 
iptckUibus ntin detonafit. In i\: pr«s;nc case, Act XXXtl oflSJiii 
not one of the enactra*nts speci^eJ la tbi* scbeiate to the (I^ncrace 
Act as repeated^ and there are no express word» in section 73 indicadne 
an Intent! m to retcini the earlier Act. in fact, there Is no real conflict 
between the two, since effect may well b 2 given to 8, 73, by holding 
that the award of interest, as compensation c ^ntempUted by that section, 
hit reference to cases in which such award can be made without 
infringing the provisions of the other Act. Still less can chst Act be 
held to be in any way affected by the illuscration (n) relied on ; inasmuch 
as an illustration has not the same operation as the sections which 
really form the enactment as has been so held in the cases of Narudt 
Rem* and Even were It otherwise, it Is obvious that the 

framers of the illustration were not considering under what conditions 
and limitations interest should be awardable in cases of breach of 
contract to pay money. They meant only to point out that, if in 
consequence ot a breich of that kind, a man finds himself unable to pay 
his debts and is mine I; he cannot recover compensation for toss of that 
remote character; and t n* allusion to inter st was made to show that that 
was the only legally recoverable compensation for the breach ® 

The lUvistrarion (n>, S. 7', docs not deal with the right of a creditor 
to recover Interest from his debtor on a loin a JvanccJ to the latter by 
the former. It only shows that u any pers »n breaks his contract to pay 
to another person a sum of money o t a speclfi-ii date, ani in consequence 
of that breach the latter is tinible to pi/his deots ani is ruined, the 
former is not liable to make good to the Utter anything except the 
principal sum which he promls d t > piy. tog *ther with interest up to 
the date of payment. He is not liable to pay damages of remote 
character. The illuscration does not confer upon a creditor a right to 
recover interest upon a debt which is due to hin, when he is not 
entitled to such Interest under any provision of toe law. Nor can an 
Illustration have the effect of modifying the language of the section which 
alone forms the cnnctmrnt.^ 

1. Nan tk R im, v. fAehin Uit, ! All. 487. 

2. Koylash Chunder Ghose. v. Sonatun CHuag Boroaie* 7 Cal. 132. 

3. Kamalammat, v, Peem Metra Lewal Rowthen. (1897) 20 Mad. 

481 ; 7 M. E. I 263. 

4. Bengil Nagpur Ry, Co. V, Rureanii Rim/i, 173 I. C 15 : 19 P. L, T. 

125 : 47 M. !, W. 281: 1938 O. I . R. 119 :1938 A. L J. 

169 : 1938 All. 1. R. 16^: 19^8 A. W. R. 32 : 1Q<8 O W. N: 

261 i 1938^1 M. L. I 640 65 1. A. 66 . 1938 P. W. N. 360. 

67 r, L, I 133 * 4 B R. 374: 1Q38 M. W. N 646: 

1. L. R. 1938^2 CaL 72; 42 C. W. N. 985 s 32 S. L. R. 
374 .*40 B, L R. 746: A. E R. 1938 P. C. 67* 
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Tbm fi noHiInK in S. 73» Contmt Act, thtt wlU entlclc the phAntlfi 
from recovering interctc, cbeieby obviously meaning that It can be 
•narded under S* 71, Contract Act, a proposition which had already 
been negatived in these cates*"* ani has now been set at rest by the PHvy 
Council dedsiaii* and so the Court will have now to adhere to the 
said Privy Council view, 

2i, Liaaitacion :—The contract for the supply of several lots of 
goods was an entire and not an instalment contract. Held.* that 
limitation in respect ot all lots would run from the date when the laat 
lot was due to arrive. The same view was held previously in this case* that 
a contract for the sale of certain goods ‘‘November lot 3 grace 6J days’* 
was an indivisible one ani that the due dace did not arrive until the last 
shipment under the contract reached Karachi. 

74*—‘[When a contract has been broken, if a sum is 
named in the contract as the amount to be 
Compcnwtioofofbrwcb pgij case of such breach, or if 

penalty suputaied fof. the contract contuns any other 
stipulation by way of penalty, the party 

complaining of the breach is encicleJ, whither or not actual 
damage or loss is proved to have been caused thereby, to 

receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named or, as the 
case may be, the penalty stipulated for. 

A stipulation for increased interest from the date of 

, default may be a stipulation by way of 

[E.pi„.,iofl. penalty. 

1. ivaiitala'rinitil, v. IVeiu M/erd l^vvm Rjulnen, 2.) Mad. 4til: 

7 M. L J. 363. 

2. Ndchappd Uounden, v. luic'iathdrd M.ina.iiur, A. I. R. 1930 Mad. 

727 i 127 1. C. 630 . 53 Mad. 54^: 5^ .vl. L. J. 35d. 

3. Bmgal Natpur Railway Co, Ltd, v. Rutunji Ramii, A, 1. R. 1938 

P. C. 67 : 173 1. C. 15 ; I L. R. (1938^ 2 Cal. 72 : 32 S, L. R. 

374 ; 65 I. A. 66 : 19 P. L. T. 125 : 47 M. L. W. 281 : 1938 

O. L. R. 119 : 1938 A. L. J. »69 : 1938 All. L- R. 167 ; 1938 

A. W. R. 52 : 19380. W. N- 26l : 1938-1 M. L ]. 640: 1938 

P. W. N. 360: 67 C. L. I. iSJ; 4 B. R. 374 : 198 M. W. N. 

646: 42 C. W. N. 965. 

4> Romlncedi Rayalamma, v. Sree MMihanyi Biitchiramdyyd Goth. 

A, 1. R. 1942 Mad 429 : 1942-1 M. L. J 250 

5- Amba Prosdd-Gop: Nath, v. Jwala Dat-Ramkjnwur, A. !• R. 1927 

Lah. 92 1 8 L L. J. 101 : 27 P. L. R. 239 r 94 I C. 629. 

6. Phut Chmd'Fauh Chand, v. Chluue LaJ>Am6a Pratad, A. 1. R. 
192$ Uh. Sn : 7 L L ). 360 : 26 P. L R. 521 : 901 C. 6Si. 
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McnoN 74* 


(cK. vr. 


Wlwn any person enters into any bail'bond reoognuance 

or other instrument of the same nature, or 
B»c«pdon. under the provisions of any law, 

or under the orders of the ‘[Central Government] 
or of any ‘‘[Provincial Government], gives any bond 
for the performance of any public duty or act in which 
the public are interested, he shall be liable, upon breach of 
the condition of any such instrument, to pay the whole 
sum mentioned therein. 


A person who enters into a contract with Government 
Jixpiiottion. 't'ot necessarily thereby undertake any 

public duty, or promise to do an act in 
which the public arc interested. 


Illustrations 


{u} A ct^iracf* viih B uy pay B K». i,ooo if he fails to pay B 500 on a given 
day. A faiti to pay H Hi. soo on that day. B iis entiikd to rerover from A siirb 
coRipcimtitmi iitu cjitceding Ri, i.ocxj. «s the Court considers reasonahk. 

(b) A cticuracnt with B that, if A pncttscs »• a surgeon uithin Calcutta, be will p»y 
n Hi. A practise* as a ituirgeon in Calcrutta B w cntlilcd tr> such 

not ciceeding R*. rht- f 'urt eonsidtr** reasonable. 

(c> A gtveaa rccognixance biticbog him in a |>enaliy of R*. 500 to appear in CVwrt on 
a erruin day. He forfeits bts rcciigniaancc. He is liable to pay the whole fienalty. 

♦1(d) A give* 11 a iwnd for the repayment of R*. i.ooo with mtercM at 11 per cent at 
ibr end (d nis months, with a stipulation that in case of default, interest .shall be payable 
at the lift of 7 } P<^t tent fri>rn the date of default. Thi* is a stipulation by way of 
tsrnalty. and B is tnily entitled to recover from A such compenHatiun a* the Court 
consider^ rcaaonahk ) 

♦|(e) A, who owe* money to B, a money-lender, undcrtakC5» to repay him by delivering 
to him 10 maundi of grain on « cernuo date, and aiipuUtc* that, in the event of hi* not 
delivering the Hcipuhtcd amount by tlie atipulatcd date, he shall he liable to deliver zo 
maunda, Thiv i« a aiipulatiim hy way of penalty and B i* only entitled to rcaaonabk 
compenaatvon In case of breach.} 

♦1(f) A umlertakc* to repay B a loan of R*. i,ooo by five equal monthly in«talmcnu 
with a atipuli Jon that in ddault of payment of any insulment, the whole «bail become 
due. This ttipulation is not by way of penalty, end the contract may be enforced 
according to it* term* 1 

♦{(g) A hotrt>wi R*. too firotn B and givea him a bond for Ri. aoo payable by five 
yearly ifuttAlinctit* of R* 4^, with a atipulatlon that, in default of payment of any 
iOftalment, the whole ahatl become due. Thin « a ttipulation by way of pcaalty.} 

Nw# sThese paragiuphs were auhati ured for the tmt paragraph of S. 74, by S, 4 
c^the Indian C ontract Act Amendment Act, st$9 (VI of 1R49). 

aThcte words were »ub»ritiitcd for the word* ** Coveramem of India *' by the 
Government of India (Adaptation of Indian Lawa) Order. 1997. 

aTheae wofdft were tuhatituted for the word* ** loxal Governiiieat*\ 

♦[Qhituatiooa (d), <e), (f) and (g) were irwerted bv S* 4 (a) of the Ind ka Gootmt Aeg 
AmaodoMt Act, 1199 (VI of tl99). 





1« Scopes 

2m Meaning of the virord 
pentlcy. ” 

3* Whit if 1 penalty ctauie *' 
or 1 penal clauie'7 

4. The principle of the Itw of 
penalty. 

5. A ftlpuUelon by way 
of penalty. 

6. A atipuladon not by way of 
penalty. 

7. High rate of Intercfc as a 
penalty. 

b. Lease in the nature of penalty. 

9. Reduced rate of interest on 
punctual payment as penalty. 

10. Forfeiture of earnest money 
in the nature of penalty. 

11. Compound interest as 
penalty. 

12. Compound Interest as 
reasonable compensation. 


13« Application of reatofiabla 
compensation. 

14. '* Reasonable cotnpenaation 
not exceeding the amount to 

named*^ 

15. A stipulation for increaacd 
interest from the dace of 

default**. 

16. Edect of stipulation for 
increased interest from the 
date of bond. 

17. Meaning of the worda 
* * Moo(viiddHt duigunaufad* 
bhat^aii**. 

18. Burden of proof 

19. Power of Court. 

20. Assessment of damages. 

21. Hire Purchase Contract. 

22. Exception. 

23. Limitation. 


1. Scope The contract to pay interest at 10 per cent per mensem. 
If the principal sum of Rs. 400 were not paU on the due date of the 
promissory note, is not In the nature of a penalty. It is true that this 
race of interest is in the promissory note called a *'defaulriag rate*'; 
but* notwithstanding this expression being used* the contract is in fact 
merely that if the sum of Rs. 400 be not paid on a certain day, It shall 
from that day bear interest at lO per cent per mensem, or, in other words^ 
at no per cent per annum. In such a provision, there is nothing In the 
nature of a penalty more than there is in a provision, that the promissory 
note shall bear interest from the day of its date The case seems to 
differ wholly from that class of cases in which a certain sum U agreed to 
be paid on a breach of contract, and, therefore, S. 74 doea not 

•pply.* 

The material portion of the bond runs thus ‘*Wc have borrowed 
Ra. 400, and a further sum of Rs. 350, which we have agreed to pay in 
advance at intereat for ten years on the said sum of Rs. 400. We agree 
CO repay the whole of the aaid tuma without Interest by annual 


1. hl a e kk a m h , v. Hant, (18771 2 Cal 202 x I lod. )ur. SU. 
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ifiMitnena of R«. 75“ The ftm itntelment of Rf. 75 not hsvlng been 
peidl when due, the plaintifti brought the preienc lult on the bend 
delintng Re TiO, end a«k(ne for the sale of the mortsaeed propertf* 
Hdd,^ that the law in S. 74 appHea to rhia ease, and that the appellant 
It onlf entitled to reasonable compensation on account of the breadt 
of conttact, and not to the entire sum of Rs. 130 mentioned in the bond, 
which was by way of interest on the money advanced for a term of ten 
years which hat not expired, and that he will receive reasonable 
com pe nsatton in Interest at the rate at which it was calculated in the 
bond up to date of payment- 

By clause 8 of the agreement the defendant bound himself to pay 
to the Company by way of liquidated damages the sum of £ 230 stetllng. 
If he should cease to be in tht service of the plaintiffs by volunurily 
quiting or discharging hlnself from sich service without the consent 
of the Company at any time during the fifth year of such service ; and 
further bound himself to pay by way of liquidated damages the sum of 
£ 20 sterling per month, for every month of the said term of three 
years then remaining unexpired, in the event of his so ceasing to be in 
the Company's service at any time during the sixth or seventh years of 
the term of service under the said agreement Held,* that the case 
clearly falls within S. 74, the effect of which was to do away with the 
distinction between liquidated damages and a penalty, and to leave it to 
the Court In all cases in which a sum is named in the contract as the 
amount to be paid, to award against the party who has broken the 
conttact teasonable compensation not exceeding the sum named. It la 
clear that the Court might have awarded the full sum stipulated without 
any proof of damages or loss. 

The stipulation Is, “1 cannot pay Rs. 1,000 now, so 1 will pay it 
within two months and fifteen days. If I do not psy it within that period, 
I will pay the amount with Interest from the date of the bond at the 
tate of 2 annas per rupee per month”. Held,* that this stipulation does 
not fall undet S.74. No turn Is named here at the amount to be paid by 
the defendant In case of a breach, it simply stipulates that if the money 
is not paid within two months and fifteen days, the borrower agreesto pay 
the amount bortowed with interest at the rate of 2 annaa per rupee 
per mond). It. therefore, falla within S. 2 of Act XXVIII of 

lass. 

The question for dKetmlnation was thus suted In the refenlng otder 
to the Full Bench :-*“Thla appeal in ta single and tomewhat clumsy pUe 

U Kmi Bshen Lei. v. Gulob Siagk, 4 A. 'V. N. (1884), 105. 

2. Brafinuipiiifd Tea Co, Ltd. v. E* Soaftk, (188S1 11 CaL S45. 

3. AtfmBiU, V. Asgor Alt Chewdluiii, (t886)l3Cal. 200. 
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mfM the Qumkm whether a portion of the contract between the partlei 
ii lirMe CO be tmced te a promise under given clrcumscanca to pay 
damages for the breach of contract* or whether the patties did tclpulate 
or intended to scipulste chat certain charges by way of interest should be 
ootmraccoal interest, and as such n<H Uable to be ass essed by a Court as 
damages. This question was discussed by a Full Bench* of the Calcutta 
High Cogxt and by a Full Bench* of the Bombay High Courts The point 
was also coosideted by this Court* ^ The material portion of mortgage 
bond ran thus :—‘T shall pay interest of the principal money*>R8 Z,000 at 
the rate of Re I per cent per meAtem every year ; that 1 shall pay the 
principal sum within 10 years ; that should 1 fail to pay any amount of 
interests in any year, it shall be added to the principal ; that in case of 
default in payment of Interest every year, the aforesaid rate of Interest 
shall be disregarded and interest shall be charged on the entire principal 
and interest at the rate of Rs. l^S«per cent per mensern from the date of 
the execution of this document; that if I fail to pay on due date the 
entire principal sum, together with interest and compound interest which 
may then be due, the mortgaged share shall be foreclosed in favour of the 
mortgagees. That when 1 offer to pay Rs. 1,000 and interest In a lump 
sum within the fixed term, the mortgagees should take the same, but 1 
have no power to pay the entire money within the stipulated term ; 
that 1 shall get the mortgaged share redeemed from mortgage on payment 
of the entire principal and Interest after the expiry of the fixed term*'. 
Held.^ that no payment of principal or interest had been mode. The 
plaintiffs claimed to have interest allowed at the rate of Rs per 
cent per mensem from the date of the mortgage. It appears that S. 74 
relates only to those cases in which a specific sum is named in a 
oontract as the sum to be paid on a breach of the whole contract or on 
a breach of a particular and specified condition or conditions contained 
in a contract, and cannot possibly apply to a contract such as the present 
one in which no specific sum la named in that respea, and the contract is to 
make periodic yearly payments of interest at the rate of Re 1 per centum pet 
lacniem, and chat, if a default is made, the rate of interest shall bell per 
ctniiim per meniem from the date of the contract. The illustrations to S. 74 
suggest chat the section was not intended to apply to a case in which 
Interest should be payable periodically, and the wording of the section 

L Kola Chand Koyol, v. Shib Chunder Roy, 19 Cab 392 (F. B.) 

2. Umar Khan Muhammad Khan Dtshmukhp v. Sole Khan, 17 Born* 
106. 

3» Banuwi Dos, v« Mniumnuid Mashim, 9 AIL 690. 

4. Bonks Bdiofiv SmeUf Ijdp 15 AlL 232 t 13 A-W. N- (1893), 
130 (F B.) 
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prrcludei in sppUcatioti to ptt <*t« of iltemttftre ntoi of interett tn 
conclusioni th.; ajireement as to a higher race oi Interest in this case is ah 
agreement ci be p^rf.ir nel ail n tie perfirrna i-re of which no case 
hu been plei i«J or proveJ to entitle the d.'fer\Jants to reUet. 

7 he scipjbrion bet-vc<a the parites was that the Imer^^st would be 
payable at the end ol the yeir. and that in deUuIr of payment oi such 
Interest at the rare of Ks. U4 per cent per mei>e n; the mortsaitor should 
hove to pay compound lnter».‘St attiie increased rate of Rs 3-2 per cent 
per m«ri5fm ; and rhat in default ot payment oi Inceresc at th^ end of each 
year the credi?ur wt»uld b- entiried to #uo ior tie irvere-tr a' the increased 
rate. So that, ulrhouiih no sum was named in the mortjTiige iTSi.*lf at 
would be i^ayable upon a breach of the covcjninr on the p srr of the 
mortgagor, f ill th;? am >int wiucb the m wo,ill be entifled to 

recover from the morttfaKor in the event or default of payment of interest 
at the end of year was once ascert unable and in »his view of the 
matier the provlsl m vmder corisil- rnrion falls within the scope of S 74; 
and there h no p.H>ibiiiry of divniin-^ ciis provision into two parts, one 
of the parts binit applicibi ^ to rhe v^f* icipd ail th<^ ocher p ire to the 
Ir tcrvsr 1 he whide provision was one entire provi<?iim in the nature of 
a peruiltv which the morrsiig >f incurred in the event of default on hls 
part to pav the iiipjlifed luccresr ai the end of each year ; :uU though In 
regard to compound interest there is but one rate - Rs ^-20 mentioned, 
it 1$ a rate higher than that at wulch Inreresc was payable, if there wai 
no breach of the covenant, and in this sense may well be regard'd as a 
penalty. Upon ihese grounds the mortgagee is not entitled to enforce 
the penal provision in the mortgage bond as regards the higher rate of 
interest I he questiv>n whether tne mortgagee has a right to compound 
interest at the hl»her rate of interest ol Rs - is not free from diAculty 
bur iiaving regard to the Full Bench case' the plalntifl is not enritled to 
this higher rate of interest, being in the nature of a penalty within the 
meaning of S. 74 ot the Contract Acc*^ 

Ihe parritu in this case are adults, they made their own bargain, and 
as regards interest, the contract runs in these terms On account of 
Interest of the said sum of money, you shall take the profits of the said 
lands, and I will pay R§. 20 per annum as the balance of inceresc from 
year to year by getting the said amount endorsed on the back of this 
document, and if 1 fail to do so, then at the end of the year the said 
amount of interest shall be added to the principal; and for the roml 
amount whatever it will be 1 will pay up to the dace of repayment 
Intereac at the rate of i anna per rupee per mensem’'. Held.* that the 

1 Kdia Chond Koyal, v. Shib Chunder Roy, 19 Cal. 392 (F. fi.) 

2. Bald Nath Das, v. Shamanand Das, (1894) 22 CaL 143. 

3» Deno Nath Sonth, v. Nthofon Chandta Chucherhiitty, (1899) 27 CaL 
421I4C.W. N* 122. 
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dedsiofi of the question depends* in eif^t, upon the constnictlon of dMi 
document* and upon ascertaining what the parciet realty^ intended hf It 
and so, upon the considcracloos ol them, it appears that the provtslona 
cannot be regirlei as a p*nalty« The; btrgu \ inty have been a stringent 
one, but the parties made it, anl thty w.tc co n jjtent to mtlt J it. and 
the language only shows th« in certain events, and under certain 
circumstances, a certain amo mt of interest wai to be paid. Uni rss this 
Is CO be regarded as a penalty—a view whica Is n*4arlved-thH Is not a 
*'fum named in the contract as the amount to be paid in case of such 
breach ' aniS 74 does not apply. 

Reliance was placed on tnis case * There Is a passage at page MO 
of ‘ al. where it is remirk^d rhit whether a stipuluion for increased 
interest in a bond is a penal y or not U a q les ion of fa:t rather than ot 
law. That is true, but thit case is different from th? pr/sent. for there 
if no increase in the rate ox interest h .*re. and n> cise h;is been r lied on 
which in any way supports the two con’-entions p it forward, nimely, that 
interest at 75 p. c. Is In itself a penalty, or thar compound interest 
accruing at that rate aanjaliy Is in hself a p^nil'^y Mor is there 
anything in the facts to show that these stl'^ulaMOns. hard though they 
arc, const it ic-d a p^nahy ; otherwise simple interest at a high rare or 
compound interest at the same rare must always oe a penalty The case 
is governed by S 74 i^nd there is nothing therein which would justify 
admitting the soundness of these contentions* • 

The written contract contained various stipulations as to the proper 
performance of the contract and the sum of Ks 150 deposited with the 
Company for the due fulfilment of the conrr.ict should be liable to be 
forfeited for the beneftr of the Company, if the concractar filled to 
make puncruil delivery in accordance with the terms of the contract. 
The contractor having f illed to supply duly, the Company cancelled 
the contract and forfeited the sum of Rs. 3^0 deposited with them* 
Helif,® that neither S 74 nor the expositions of law in decisions of English 
or Indian w'hich were referred to in the argument, as to promises to pay 
specified sums in case of breach of contract are rcaUy in point, for the 
rule as lo penalti'fs dealt with them h is been uniformly hetd^ not to 
be applicable to cases of forfeiture for the breach o( srtp lUfions even 
where some of them are but trifling while others arc not such In these 
Cases the bargain of the parties is cirried o it except when the forfeiture 
is relieved against on terms w^hich the Court Imposes to meet the 

1. Pardhan Bhukfuin Lai, v, Narjfng Dyal, 26 Cal. 3D0. 

2. Ptascig, V. SKyam I al. U Cal. ^^8. 

3 Mane m Patter^ v. The Madras Ra lw n Co, (1905) 29 Mad. ItSr 
16 M L. J. n. 

4* WaltU^v. Smith, LIL 21 Ch.D.243 (258). 
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iuilicf the cete where the drcunutuices wamnt the grtnt of iiidi 
eqaiiatile tehef. In other word*, the rule foirctnlns the cites of caaei 
under contiderttion to that, where the Inttrument refers to t eum 
depofhcd as lecurtty for performance, the fotfelture will not be interfered 
wtoh, if reasonable. In amount. (Sedgwick on 'Damages’. Vll edltioo* 
Vol. I. section 414, p. 593). It was apparently with reference to this 
principle of reasonableness that Kelly, C. B., and Hawkins,}., in the 
case of Coopef* upheld the forfeiture of a deposit by a seMon 
tidcec>holder for his failure to lelleer up th: ticket on the very day next 
after its expiry. Unless, therefore, the forfelcure of the deposit In the 
present csm be found to be unreasonable. It must be treated as valid. 
With reference to this aspect of the question no argument founded upon 
on the facts of the case were put forward and having regard to all the 
circumstances of the transaction there to no ground whatsoever for 
saying that it to otherwise than perfectly reasonable. At to this case,* 
the attention of the learned judges who decided the case was not drawn 
to the tnapplicability of the presumptions and doctrines as to penalties 
therein relied on to cases of forfeiture of deposits, and theh decision if 
ft proceeds solely on those doctrines cannot, as Incontto n.i): with the 
well established view of the law on the point, be followed 

The plaintiffs, who are the lessees gave a sub'lease of certain 
properties to the defendant for ten years. On the allegation that a 
default ww made by the defendant in carrying out the stipulations 
contained in the lease deed, the plaintiflk cancelled the lease and 
entered into possession of the properties- Held,* that as pointed out 
in this case* the applicability of S. 74 cannot arise in cases where a 
precautionary provision is made for the due performance of the contract 
That section would only apply to terms which are intended to provide 
a certain sum of money by way of damages to the party whose contract 
has been broken. This Court to bound by the Full Bench decision* 
which holds that if there is an express contract which stipulates that 
on breach of it the amount deposited shall be forfeited - that contract 
must be given effect to, without reference to S. 74 of the Contract Act 

1- Cooper, V. London Brighton fit South Coast Ry. Co, L. R. 4 E*. 
D. 88. 

2. Srinivasa, v. Rathanaobapathi. 16 Mad. 474. 

3. B. O. Orr, v. VA. RI. ML/. Chitha Chhuia yegappa ChMjt 

A. 1. R. 1916 Mad. 584 ; 28 I. C. 318 : 17 M. L T. 229: 1915 

M. W. N. 249. 

4. Monion Rattar,'v. Madras RoRway Co^ 29 Mad. 118. 

5. Noiesa Alyay, v. Appomi Podoyoehi, 19 L C. 4fl9. 
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ttoMmti tMi can'tot be dittfnguiibed from hhUcMi on 

the fiwiiid the cotktnKt thmetn contldetei wii one for themle 
of lend* ft caimot be nfd that tbs principle enunciated in that case 
has no appjbcacion to cono-acts of tease 

A suit bf a Hindu widow f jr the rv*covcrT possession of certain 
fanmoveable properties was compromised, whereby the defettdants 
agreed to pay to the widow Rs. 14 every year on a particular date 
and In case of failure to deposit the same in Court wkhln IS day 
of the specified date and that in default, the widow could lecove 
poeseaslon of a portion of the suit properties in execution of the decrc 
in the Suit A decree followed in ternu of the compromise. Held,* 
that the widow appellant contended that the doctrine of relief againit 
the enforcement of a penal clause U inapplicsble in the case of contracts 
odict than those between landlord and tenant. This is negatived 
by the foUowing authorities.*"* 

It it argued that this case does not come within S. 74, inasmuch 
as the stipulation in default of payment of the amount bonowed 
under the promissory note was to convey certain Immoveable property 
and not to pay a sum of money and that section contemplates that 
the penalty should be in the shape of a sum of money or Increased 
rate of interest or something of that nature. That apparently waa 
the law under the old Contract Act, but the language hu been 
changed. What the Court has now got is that the penalty may be 
either in the shape of a specified sum of money or any other stipulation 
Intended by the parties to be penalty for breach of the contract. The 
language of S. 74, of this present Contract Act, is wide enough, 
therefore, to cover this case. Nor is there any good reason why the 
penalty should be held to be limited to money. * 

The bond provides for payment of interest and compound 
interest at the race of 24 p. c. per annum with yearly rests. 
The bond does not stipulate for the payment of Increased 
rate firom the date of default In payment, nor does it in any way 
vary the rate of ioterat on account of such default. S. 74, has 


1. Noiesa Aiyor, v. Appauu, 19 I. C. 462. 

2. Rsmayononi /ogamma, v. Enamandra Ramalakshmi, A. 1. R. 1916 

Mad. 774 (I) s 301. C. 248 »2 M. L. W. 635- 

3. Bhesma Venlmtaramana, v. Bommfnf Oknippa, A. L R. 1916 Mad 

1006 : 28 M, L. J. 488: 2 M. L. W. 537 * 28 L C 970. 

4. Alta Shedth Mohidin, v. VruNvalagiamambla ROoi, A. I. R. 1914 

Mad. 18: 22 I. C. 37. 

5. Rid* Rsmnod, v. Settachdmf Tomt, A* L R. 1917 Mad. 405 : 

34I.C500:4M.L W. 173. (1916)2M.W.N. 247. 
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thercforty tM> tp|>ltctclan to the tformld tdimlitlon for Ixicercst fo 
cbe preient ctfe. ^ 

Section 74 wu entcted ta 1899, but under the lew •$ it ecood to 
1897 e stipulation in a morcgege bond provldit^ for increased Interest 
Id ease of a breach was not regarded as penal if it referred to future 
Interest only and was not retrospective.* 

The very common mistake made by the Courts below all through 
this case is in thinking chat S. 74 only speaks of agreements that 
are unreasonable but it speaks of all agreements in which the damages 
to be paid for breach of contract are stated as a certain sum of money 
or are ortherwlse specified. The effict of such a stipulation is that 
the damage's awarded cinn^>r ecceed the su n of money or other matter 
specified, but, on the other hand, can exceed the actual damage or loss 
proved. S. 74 Includes even an agreement to go on paying interest after 
the date for payment at the same rate as before, but it has no practical 
effect if that interest is no more than reasonable compensation for 
the failure to pay on the dace fixed * 

The suit was one for the return of bridal gifts made to a woman 
and her parents, where the promise of marriage had been broken. Such 
a suit is ex mapted from the cognizance of a Small Cause Court, vide 
S. Ig), Sch. 2, Provinciat Small Cause Courts Act. See this case** 
The gifts were alto an incident of the marriage^ and a question of 
Buddhist law is involved in this case Vide the Full Bench case* in 
this connection* Such a provision like many others in the Dhammathats 
(as wu tiiicl by Heai’J, ] , ia Mj (imji* a cass wKlcb deals with divorce 
«t captlcej is archaic a^i I obsolete, and no longer ought to be followed* 
In auch cases, even If the parent, as here, had promised to return 
double the value, the Courts should apply S 74, Contract Act and 
pant reasonable compensation, and not the penalty stipulated for.' 

1. Kamla i'ratad, v. H'lm Chandra Pras.id Narain Singh, A. I. R. 

iviv Pat. : 51 1. C. 196 ; 1919 P H. C. C. 365 ; 4 P. L, J. 

565. 

2. Fhakur Tu/rsivar HuK, v. I akhan Prasad Singh, A. I. R. 1923 Pat. 

231 2 Pat. 296 ; 4 P. L T. 127 ; I Pat. L R. 59 : 1923 P. H. 

C. C. 88 : 83 1 C. 290. 

3. Jogannalh, v Vishnu. A. I, R. l'>2'i Nag. 473 : 96 I. C. 382. 

4. Nga La, v. Nga Than, 141 C. 837- 

5. Maung Gale, v. Ma Hla >iii, A. 1. R 1922 L. B. 6: 65 L C. 411 t 

II LB R.99(F B) 

8. Ma Hmon, v. Maung Tin Kouk. A. I. R. 1924 Rang. 182 1 
79 I. C. 705 ; 1 Rang. 722. 

Mount Law Phyu, v Ma Baw, A. I. R. 1933 Rnng. 198 (1) t 
11 RMig. 143: 146 LC 724. 
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Two oowdkms htve bewi rrferre<) to the Full Bench ftnd ih«f hire 
been formulated as follows (\} D>«s S 74, Contract AcMpplytoa 
compromlie decree and whether it is open to a Court execucinf ludi 
decree to go behind It sots co incjffjfi with a atipaUdon by way of 
penalty concained in the compconUe ? (2) If S. 7* does apply, can the 
principle undertytog that secciJ t be ecwahltoa d^'ccee pwsel on a 
eompromise concainir^ a aclpulation by way of penalty 1 that 

S, 74 applies in terms to a contract, but, in the case of a compromise 
decree, what la there before the Court but a contract pure and simple t 
S. 74, ('ontrace Act, does not say that the relief to be granted under 
it is confined to a suit Therefore. In executing the compromise decree^ 
there to nothing in S 74 which prevents a Court from applying that 
section to the case before it On principle considered and on the 
strength of the maiotity of deciieJ casts S 71 docs apply to the case of 
the compromise decree. In entertaining a plea that one of the terms 
of the compromise. contains a penal clause, the Court executing the 
decree does not really go behind the decree^ but it finds out, as it to 
entitled to find out, on payment of what amount the decree should 
be discharged The answer to the first question should be given in the 
affirmative and question 2 does not arise- King, agreed. Niamacullah, 
I, also agreed and added that a Court executing a decree can relieye 
against the penal provision contained in the compromto&i 

If there to an agreement to pay a sum of money' by a particular date, 
with a condition that If the money to not paid on that date a larger sum 
shall be paid, that condition is in the nature of penalty against which 
a Court of equity can grant relief and award to the party seeking pay- 
ment only such damages as he has suffered by the non-performance of 
the contract. Bur, if on the other hand, there to an agreement to pay 
a particular sum followed by a condition allowing to the debtor a 
concesaion, for example, the payment of a lesser sum» or payment by 
Instalments, by a particular dace or daces, then the party seeking to take 
advantage of that concession must carry out strictly the conditions on 
which it was granted, and there to no power in the ^.'ourt to relieve 
him from the obligation of so doing. In the present case the matter 
for determination to whether the contract to for the payment of the 
•mailer sum of Rs. 27,000 by a particular date with a condition that if 
not ao paid the larger sum of Rs. 36,000 is to be payable under the 
decrees, or whether the contract to for payment of the larger sum 
with a concetiton enabling a smaller sum to be paid in a particular 
way in full satisfaction. The contract to of the Utter class, and the law 


1. MohWdlfi, V. Mt. Kathmifo Bibit A. L R- 1933 Aik Z5Z ; 1933 
A. L k UZ ; 142 1. C. 419.55 AIL 334. 
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fthtfaf CO pmcldoi, end S. 74, Contract Act. hove no opidloMdoii*. 
Tto rutioc erw rdlod on tocat la o Potno com.* 

RoCir to an EofUch com^ In which the facta were very a lwtiar 
Tboto ch« Cldaf Juatlce remarked ; “ The tenancf under the ognement 
explrod at Midaummer. 1876. Immcdiatdly after that time, the pldMiff 
traa a treapaaaet; but the landlord was not obliged to treat bhn ai 
anch, but might make propotala to him, to renew the relation of 
Imdloid and tenant between diem. Thb he did, and the {dalntlddld 
not Mf. ’ I will go out dlrectlr*. Hit alienee on the auNcct la 
tantamount to hla Hviog. ‘ I will coruinue In on the terma of your 
pcopoaal ”■ In thb cue* In aomewhat analogoua drcumauncea die 
of the Chief Court held that where enhanced rate of rent la 
propoaed by a landlord, and the tenant continues to occupy the lease 
hold property without any proteat as to the proposed enhaneemait of 
rmit, the Utter should be deemed to have accepted the proposal; but 
when the tenant ptotesu against luch enhancement and the landiotd 
doea not uk; eiecement proceedings, he ia not entitled to claim rent at 
the enhanced rate, k will he obaerved In the present case that the 
Undlord did propose enhanced rent at a stated rate and the defendant 
did not protest but announced his intention of vacating by a particular 
date which, however, tie did not do. It teems that the decision of the 
trial Court which appears to be bsaed on S. 74, Contract Act, la wtoog 
for the reason given, vh., chet the defendant did not break a ooncraa, 
and hit llablllry, therefore, is not one for damages for breach of contract 
that hat to be atteised by the Court In spite of the fact that a aum hai 
been named by the Iniured patty No provision of any Indian Uw has been 
relied on that covers the endre circumstances of the cate and, therefore, 
ia is better to follow the English decision which Is based on the Common 
Law of England. The defendant may have been technically tretpaaaer, 
but his position really was different from that of a trespasser who hat 
no contract with the landlord. The tenancy was, to to speak, in a 
atace of suspended animation, and the landlord in such dreumatanoM 
waa not in a position to know exactly what his rights and kahilj etoii 
were. VThen the tenant refused to vacate and remained in poaaeaahiii 
he must be held to have a greed by implication to hold over and to 
have accepted the proposal to pay rent at the enhanced rate propoaed 
by the landlord in hit notice, and, therefore, the rent at enhanced rate 

1. Shopurff ^kelk, v. Mmttwvloi JeHmkhai, A. I.R. 1934 
Bom. J70 J 36 B. L. R. 798 : 58 Bom- 610 : 152 I. C. 575. 

2. tCfiatn Swdin, v. Padmanahha Singh Deo, A. L R. 1943 Pat. 403 : 

9 Cut. L. T. 61 s 10 B. R. 322 : 211 I. C. 41. 

X Rabatti. v. Hayward, (1828) 3 Car. & P. 432. 

4. Mohommad Noor, v. Ashiti Be*. A. I. R. 1933 Oudh 465 : 

10 O. W. N. 1000 :'145 L C. 647 ; 9 Luck. 112. 
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■•riMidiMMdt ftlm'necbMii {iroved in dut pcctent ate lintilittt 
It «B9 utpge by which InleMR It tlbwed for tmart tttut, end It hii 
hem poiated out ihtt the tecetpct on the record ehow thet in the iMie 
nolnteretthedbeen ptld or damtnded for trrein of rent. The ttiil 
Court w«i therabie, jiuitified In refuting interett. * 

In the plaint, it it ellefed thet by the suit contract defendant 1 
agreed to pay Rs. 80,000 to the plaintift and to demoliih the atructuret 
and botidlngt erected upon the tite of the Victoria Engine Worka and 
to remove the demoliihed and other materials, which then became hli 
property, the contract to be completed by iSth March 1410. A further 
aum of Re. 10,000, as security deposit, wu payable with the tender 
srhieh waa to be forfeited, and ail materials lying, erected or stored on 
the premises at the time of breach to be confiscated by the plainttfc 
and to become theic absolute property in the event of non*comptlance 
by defendant t of the Conditions of the Contract. A further term of the 
contract provided that the ownerahip of all materlala and amictutca 
ahould be vested in the plaintiSs so long at they were lying at the alte 
and would only become defendant t’s property after removal Held,* 
that in support of the contention that the sum of Rs. 10,000 is a 
penalty, and under S. 74 the plalntifis an recover only reuonable 
compensation for this breach by defendant I to complete the demolition 
and removal, three decisions of the ludictal Committee were relied on. In 
the first one,* there was a contract for the sale of a sarai in Peshawar, 
which provided that the party retracting from the contract should pay 
Ri. 10,000 as damages The purchasers were held to be in default and 
the sellers sought to recover this sum. In the iudgment at p. 951 of 
53 C. W. N,, the Ptivy Council said : “ The efiect of the Indian Contract 
Act, S. 74. is to disentitle the plaintiffs to recover simplidtes the sum of 
Rs. lOdiOO whether as penalty or liquidated damages The plaintifis 
must prove the damages they have suffered.'* The evidence was that 
■Ra. 10,000 was the loss which was treated as the sum to which the 
ffiaintiffs were encided, aubiect to setting off a aum of Ra. 500, earnest 
money In the case of Kibner* payment of the purchase prla wm to 
be by inatal menta in a contract for the tale of land. Upon default of any 

1. Modem Mohan Garg.v. BohraRam Lol, A. 1. R. 1954 All 115 ; 

1934 A. L. J. 421 : 4 A. W. R. 1566 : 153 L C 432. 

2. W. }. YomU, V. Tultirdm Jamkitam, A. I. R. 1942 Cal 3S2 t 

46 C. W. N. 522 s 2011. C 525. 

5- Bhoi Pdnna Singh, v. Ar)wn Singh Bhdjan Singh, A. I. R, 1929 

P. C. 179:117 1. C.485: 33C W. N. 949. 

4. Kfbner, V, Btilish Cohimhia Orchard Lmdt Ltd, (1913) 1913 A. C. 
319182 L. J. P. C. 77: 106 L. T, 306 57 S. J. 338 : 29 T. L. R, 
519. 
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ftmabam the egrectaent wee , to be null and void ^ 
aU pcyttienti nade wete to be forfeited to the t%tkl 6 t» 
Itwaa pointed out that thie prcnrition became more and moce 
•evere as the aKreement approaciieJ compictijn aaJ the moiier 
liable to confiicatlan becam ■ iarjter. The difaulting purchaser Waa 
rv'litrvid from what was u Id to b« a alt>. '«* i>otlv these cases no aum 
was payable as earnest m>»ney or as s rcurity or guarantee tor performance 
of the contract In tliC first cas*, the sum of Rs 'OA O was payable at 
damages for the breach, a d I ^ the t lond case the instalment payments 
towards the purchas * pri. b vame forfeitable. In the case of Banku^ 
by si O i){ a contract the rtspor.def t v\ as to accept the tide to some 
properc. opon ap. ellant making i ut a inarkrtaok title thereto, and 
if ti»e purchas - was n t iompl ted un month thereof the interest 

upon the part of t^c principal money sec.ireJ b - a mortgage and further 
charges should w t-ase c » run an 1 t rt.'Spi>ndcnt S‘u>uid be deemed to bc 
the owner o: the propiirty, % ib) ct to the ch.irges and mortgage in cl A 
of the t\»nifact, as well as to all e.\i'iti 1,4 e icu ii .->ra » .ei. The appellant 
did t,^ i iiviike out a marketablv tide and ( ui.id not, thcrt-lore, enforce 
the pfiivisuins ia cl. k>. t ,. 'f 7 t:.\V N it was observed that 
even il lu* had luu been in dtiaait and the provision in cl. G might be 
fe^jard j as n<,' in tht‘*nat ■uwiellani had not made 

»r liny loss in iius^^ On S. 74* Contract Acijid as security 

deposit or earnest k the defeodtnt did not break a con contract, 
which was to be ^or damages for breach of connee. In 

the case of Houe.* £50J^“®* »Phe of the fact that a supnt of the 
purchase money* The pat^ provision of any Indian law bncract date 
and the vendors sold to $c^l*‘cumstanccs of the case and, tU for specific 
performance, which was which is based on the *8 deposit* It 

was held that the dcposlCiP*^ bten technically guarantee, wm 

forfeited and should not « tresptimerved : ' It (the 

deposit) Is not merely a part pr® tenancy waSj,.,«giso an earnest to bind 
the bargain*** This decision l*ndlpf^o with approval and applied 

by the Judicial Committee * neither 

S. 7*^, Contract Act, nor the pr^ of law laid down in decisions 

dealing with promises to pay specified sum upon a breach of contract 


1 . Banfctt Beharf Dhttr, v J. C. GalsUum, A* L R, 1972 P. C* 339 i 
69 L C. 163; 27 aw. N. 77. 

2* Ham. v. Smith, iim) 27 Ch. D. 89: 53 L J* Ch. 1055: 
50 L. T. 573: 32 W. R. 802 1 48 J. P* 773. 

3 . Mayion, v. Cloud, (1924) 1924 A. C. 980 : 93 L J. P* Q 237 : 
131 L. T. 645: 40 T- U R. 678. 

4* Monlmi Pottcf, v* Modtoi Roflwoy Co. 29 Mad. 118 .16 M. L*). 
37. 
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i(pfily tottM of d^rfsoilttforbra^ of iMfiulttHom 

mme of them ntt but triHlnir white others ire not* tnd the fbrfelhsii 
of ft turn deposieed as tecurity for performarice will not be inteifered 
wlA* if reaaonable in amount. This decliUn was referred to wldb 
^spforal by a Dlrlilon Binch of this Court* In which Re. 20 wat pill 
upon the mslclng of a hire purchase agreement for a sewing machine, for 
which monthly instalments of Rs ^ were piyable until Rs 14®i had been 
paid, when the deposit of Rs 20 would he credited to the hirer and the 
machine would become his property- The contract prodded that If the 
hiring was terminated by the hirer mdlot the machine returned to the 
owner, the hirer should not be entitled to the credit or return of any 
monev paid by him. The hirer defaulted. !,a'‘er, the machine wti 
returned to the owners. It was heUrhu the owners were entltlcvd to 
forfeit the deposit of Rs 20 the am i int not being unreasonaKlc The 
Full Bench case of NJate^i* foil ^ vei rh" dec^islon in Mini The 

three de::hion« of the ludicld Commif'ee mentioned above do not cover 
the pre^en’^ case. In none of them wji< a d^»p'isif made to secure or 
guarnntee the p»rf >rrnance of a c^m^ricr In all rhe other cases to which 
reference has been mafe, pi-ricuhirly in Hfiue* which the hididtl 
Committee referred to with opprovil in M.'ivspn,® it was held that a 
dep<''sif In th^’ nar'f -aciarao^' *.- for performance of a conrract is 
forfefMhh* up’»n default mtd * by the den and In the Indian cates 
the forfeiture was held to be iustified. It the amount was reasonable or 
not reasonable. In this velw of the m icrer, these cases are in point 
and cover the pres-nt rase The sum of '^s lO.iVO was expressly agreed 
to be a payment as i sec inty d •Dosir It was bv way of guarantee and co 
show the earnestn'*ss of defendant ’ to complete his part of the contract. 
The Price payable uni?r the aijreemmt was Rs. RO.OOO and the 
subject-matter of fh * contract vas consid Table. Substantial buildings 
and structures upon a Urge site were to be denollsbed and the materials 
removed. The original time for completion was six months, later 
extended to eight montiis. indicating the »-xtcnt of the subject-matter. 
Rs- 10, OOC) in all the ci ret distances wis not an unreasonable aim as 
security by way of guarantee for due performance by defendant 1 nor that 

1. S ngff Mant^dcturing Ci. v, Ra»i Prjssf, 36 -al %3 X 4 I C. 418. 

2« Natesa Aiyer, v Appivu Padayachi, A. I, R. 1914 Mad. 896: 

19 L C, 462 : 38 Mad. 178 : 24 M- L. I 488 (F. B) 

3, Maition Pditteri v» Madras Railway Co, 29 Mad. 1181 16 M. L» J. 
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4- Howe V. Smith, (1854) 27 Ch. D 89 x 53 L. J- Ch- 1055 : 50 L T- 
573, 32 W. R. 801 : 481. P.77\ 

5* Mmxsofu V. Chuat. (1924) 1924 A G 980 193 L.J.P. G 237» 
U1LT.645:40T.U R. 678. 
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^ ilglit to co n fiacate unctiaoiraii matwialt mAm di« i»oviiigp» 
(mnMOtwUe, k k, therefore, h^ thacthe proaMooe of S. 74^ Coomea 
Act, do not ai^f, and the plabnde ate entitled to recover foom defendaoc 
I the eum of R«. 10 /K )0 which had k been deporited ae the omteaet 
reoulred, the pUintift would have been entitled to forfek for defcndaol 
t'efoUure to complete the contract within tline. 

There k no retaon why S. 74, Contract Act, ahoutd not apply to 
a content decree aa to any other contract. There k nothing In foa 
provklona of S. 74 to limit Its appllcatloo to any partkulat fotm of 
contract, and a oonaent decree does not become leee a contract between 
foe parties because it la Impressed with the aeel of the Court. The 
decree which embodice the compromise does not make the comptomkc 
any foe less the contract of the parties. The question then to as to 
whether a Court In execution can grant relief agalnat a penal clauae 
aiaiimkig that S< 74 k as much applicable to a compromise es to any 
other contract. There k no reason why. In order to obtain relief, a party 
ahould be forced to a civil suit. The validity of the decree is not 
denied; whtt to sought to foe interpretation of the decree In one of ita 
cerma or condkiona. If It was expreasly provided In the compromka 
that ka provtoiont are subject to S. 74, ContractAct, k could not be 
argued with any force that an executing Court could not Interpret foe 
decree In foe light of S. 74, and the fact that exsiress provision la not 
made to this effect mstters not, because it must be taken that by neceteary 
fanplication. this is the case; it must be taken that when this compromke 
was made. Its terms being of such a nature as to attract the provisions 
of S. 74, the parties contracted subject to these statutory provisions. 
The bulk of judical authorityappears to favour the view that foe 
executing Court cangrantceltefagatnstapenal provision in a compromke 
decree. Reliance was placed on this case* In which foe leading English 
case* was referred In the judgment. References may also be made to 
foe following cases/'* But reading the decree of the present 
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«Me’ k <• pitin th»t itf meaning,—la IntaprccMktn,—>ii dbife ^ 
iaienduM admlttad the pUtatidft claim not to the lull extent of Ha iStiO» 
but to the extent <rf Rfc 5000« aod that m a cooceaion it waa agread that 
Ha 3200 thould be paid br Inatalmena at certain timei, and that tgl 
frfluK » pay, the claim to the admitted dd»t revived. Thete ti no room 
here for the applieatioo of S. 74. There U no queation here of a, 
penalty but cd a conceMion. 

There b a iudgment oi thla Court' to the effect that S. 74 applica to 
i content decree as to any other contract. The executing Court can 
fo into the question whether the term or condition in a comptomfaie 
decree k pmal or not and can grant relief- But in this case the Court 
(Bd in the ai^Ucation oi 7th September 1941 go into this question at to 
whether thb condition in the consent decree was or wu not penal and 
Came to the conclusion that it was not. There has been no appeal 
against that order of the Court and the question is not reopened merely 
because the apsKlUntt come into the Court on 28th October 1942 under 
H. 47, C. P Code, having paid the money into Court, to raiae again the 
tame question which has been decided against them. There is anodwr 
case of this Court* to the effect that the Court can grant relief on 
equitable grounds against a penal condition. In this cate a statement 
of Macleod C in the case of Narsinha Gopal* was retied on to show 
chat "u a Court of equity we had wide powers to do what seems to ut 
iust”. But it is not suggested that it Is just to sllow the same queation to 
be raised again and again in execution proceedings. A Court of equity will 
not grant relief when there is latches or delay on the part of the party 
seeking its assbCtnce.' 

2. Meaning of the word '‘pen8Uyi”~In the case of Awochuni* 
the ordiiuiry common sense meaning of the word "penalty” when used 
in relation to contracts is stated to be ”a liability agreed to by the 
patties to be imposed as a vindictive punishment on the party committing 


1. Frank Monierie, v. M. Astridge, A I. R. 1943 Sind 247 : L L R. 

1943 Kar. 245.210 L C. 397. 

2. Shamuddin Dost Mahomed, v. Finn Shkyi Pten^, A. I- R- 1941 

Sind. 196 :1- L. R. (1941) Kar. 389 . 198 I. C. 174 
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46 Bom. 463;64I.C. 570. 

4. Ahmed AHakfokkio, v. Amin Muhammad Muridoil. A. 1. R. 1946 

Sbtd. ISO ; 222 I. C.628 t L L. R- (1946) Kar. 132. 
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I8I.C.417. 




1SI6 


MMMiNo oi va won) **9muisa". 


ICSh. Vt 


tht bc«*di of ooatcaet, oni not merelf at reasonable and even I&enl 
ttMapenntion to tbs other side injured by the breach of eonttactT. 
Thaefore, the definition should be rather a liabitity agreed to by the 
pardes to be imposed at a punishment on the patty committing ibe 
breach of contrac:. \ penalty may be a vlndtcdve penalty or a 
reasonable penalty. It may be severe or mild, It may be fair or 
unfair* but in all circumstances it remains a penalty. To constitute 
die eidstence of a penalty it would appear only necessary to estabUsh 
the element of punishment, however welkleserved and temperate 
such punishment might be- It may be argued against this Interpretation 
that its acceptance would involve a substitution of the words "is a 
stipulation by way of default” for the words “may be a stipuladoo 
by way of default” n the explanation to S. 74. It cannot be conceded 
that thb interpretation involves such substitution. It it true that 
according to this interpretation cases in which a stipulation for 
increased interest fr te date of default would no^^** a stipulation 
by way of penalty would be tare, but It does no'®^ *^w that they 

would not extot. Ulus (d) is to be regarded as * ***®^lng to give a 

glaring inatance of auch a stipulation by way of penr ‘ extotence 

of Ulus ff) is not against the present conclusion ^Susly gives 

a case of the price paid for accommodation. N*'*'" Xt is there 
charged.* ' 

Althotigh the word ‘'penalty” la nowhere definwu in the Contract 
Act, yet the very wording of the aection s iggests a separate payment 
and nothing else. Otherwise, it Is difficult to understand what the 
words “not exceeding the amount to named or as the case may be 
the penalty atipulated for” can potalbly mean. It Is further to be 
remarked chat the word "penalty” was not originally Included In the 
Act at all. It was Inserted by an amendment which came Into force 
in the year 1899. It is claimed by the teamed editors of the Fifth 

Edition (Pollock & Mullaj of the Text Book to the Act that the 

amended aection '‘boldly cuts the most troublesome knot in the 
common law doctrine of damaga”. Whether it does or not, the 
number of conflicting decisions endeavouring to inieipret the meaning 
of the aection make the assertion extremely doubtful, it was obviously 
Intended to embody the EngjiUh equitable doctrine with regard to 
liquidated damagea and penalties. The leading English case in that 
regard is Waitis* where Jessel M. R. summed up the principles whldi 
actuate the Courts of Chancery in differentiating betweto the two 
fbnns of agreed damage. In his judgment the Master of Rolls deak 
entirely with stipulated money payments to be made afmr die breach 

1. Navendra SohudMr Singh, v. Oudh Conuneceidi Book Ud, BnAad, 

A. I. R. ifflSOudh 31 1 30 L C 323 : 2 G. u ). 402. 

2. Wailii,v.SmiA,(l8S2)210a 0 21) 4? I. T. 3 . 
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hm t*k» pltae. TKm ft no nmoo, Amtaut, vbT ibe <ita| 
**f)emlty*' dkOttldbecBtCDdedltD mctnaoythingdM.* 

The «rord ’‘pawky* oouid be uied only if fMute to eompiy with dw 
coadttloo pot the twelUnt fai the woaw poeitioo then he would have 
been In, If thete hed been no agreemene et all, and made the appelant 
bable to pay a larger aum under the decree than dwt to which he would 
otherwise have been liable.* 

3. U hat ia a ’‘penalty dause” or a “penal dattic'’ t !-~The idea k 
very common chat what to called a “penalty clause'* in a contract ka 
mere hrutdin /wimen, an agreement that neither party has any intention of 
enforcing at all to any extent. Such an agreement would certainly note 
be mentioned In the Contraa Act atKi in fact would not be agnement 
at alL A penalty clause merely fixes a maximum for damages which 
would be difficult to estimate in terms of money, and anyhow does not 
deprive thei^rieved partyof his right to damages that can be so estimated.* 

The rule that emerges from these cases,*'* Is that the true test for 
deciding the question, whether die provkion relating to the payment of a 
larger amount than the amount decreed on compromise on default by the 
judgment debtor to perform any of the conditions of the decree is or is not 
a penal clause,depcnds on a determination of the question whether or not 
the larger amount was actually due to the decree'holder at the time of the 
compromise; in other words, whether the decree-holder It merely 
withdrawing a conditional concession granted by him to the judgment 
debtor, or whether he k attempting to recover an amount which waa 
not actually due to him. The modUa operandi for elucidating facts 
necessary to apply the rest mentioned above is that if no information can 
be obaind either from the compromise or from the decree the parties 
can he allowed to produce evidence about the extent of the 
judgment-debtor's original liability but if the compromise and the decree 

1. Abdul Quadir, v. Watson and Sons, Ltd, A. !■ R. 1950 Rang 193 t 

125 1. C 361 ; 8 Rang. 236. 

2. Ko Kyan Swe, v. U. Ba, A, L R. 1915 Rang. 341 : 159 I. C. 801. 
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2 Pat. 906 : 82 L a 505 : 6 P. L. T. 87. 

5. Kjshtm Prasad, v. Kuni Bthtui Lai, A. I. R. 1926 AU. 278 : 

91 I. C. 790 ; 24 A. L J. 210. 

6. Jamh Fakir, v. Rom Lot Gkose Ckowdkiiry, A. I. R. 1916 Cat 

391 (2) : 32 I. C. 697. 

7. Skonkor SaUwram. v. Raumn Pramfi, A. L R. 1923 Bom. 441 : 

47 Bom. 607 : 25 B. L. R. 328 : 79 L C. 226. 

8. Tbsiii»mw, V. Hudson. (1669) 4 H. L, C. 1: 38 L. J. Qh. 431. 


fSl9 ' . - ' 'lam wtaHemM-dt-nmm m utt t. 

,M« cltir on dw oobiect no other evlienoe i* permMfale a> co ne t ww 

4. The pfiikci|>lc of tlie law of panatfr hi (hie The pardee who 
enter Into e coatcect no doubt expect that the contract would kft 
carried out; but chor alto contemplate the poMllrillty of the CMiCcaeit 
not bdng carried out and provide for luch a caae If in mridat 
provMon for breach of contraa the promisee stipulates from the 
promisor on the breach onlf for such compensation as the Court 
would deem reasonaUe in the drcumstances, then there is no penaltf 
and the stipulation is not penal But if, on the other hand, die 
Court would on a proper consideration come to the conclusion diat 
die stipulation was put in, not by way of reasonable compensation to the 
ptomisee but in order that by reason of its burdensome or oppressive 
character, it may operate in unotum over the promisor so as to drive him 
to fulfil the contract, then the stipulation is one by way of penalty. 
Applying these principles, it it obvious that if the debt Itself should arise 
on a date fixed, the stipulation that on default of payment, there end 
dicn the whole of the balance should become due and payable would 
not by any means be reasonable compensation for default in paying the 
instalment that hat fallen due and payable only then but be really a 
adpuladon by way of penalty. The principle underlying illustration (0 is 
diat the whole of the debt being paytble immediately th e creditor agrees 
wtdi the debtor to allow to pay the amount by inatalments so bng as he 
pays them regularly. But the principle underlying illuitratlon is that 
die debtor paying conaideratlon geta the right to retain and use the 
amount of each instalment unOl the date of its becoming due and payable. 
If, therefore, In auch a case the debtor commits a breach and faUs to pay 
one instalment no doubt he becomes liable to pay to the creditor damagea 
lor such breach, but to be called upon to pay the whole of the bclance 
iitapite of the fact that he has given canslderation for withholding the 
amounts of the other instalments till their respective due dates would 
undoubtedly be in the future of e pentity.* 

5. A sdpuUdon by way of penalty:—The bond contaliu two 
oontracta, or rather two altemetlve contracts, one primary and die 
other aubskllsry, the hypothecation of the Immoveable property being 
Intended to secure the debt as it may be calculated at the time of caking 
the account under the bond- The dlstinccton between the primary 
and the eubeidlary or eltecnadve provtolotw of the bond as to intereat 
It shown by the fact that the primary contract was in its nature 
ei^pable of being fully performed without any regard to the altemetlve 

1. CMuama Mol, v. Hasumem Boksh, A. L R. 19Z7 Lah. €59: 

1031. C 605. 

Z« Romoilaga Adoriar. v. Meenakshisimdasam Pffloi, A. 1. R. 1925 
Mwi 177:47 M.L.].833 :21 M.L. W. 54 : 85 I. C 261. 
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foot caama irtrit me, rwytm intareM at the titc of Ri< I'l*fwr eeM^ 
yoatluttnot be imecieried with, but if you meke dcfcuk In the 
ptfiaeiit of that interest, ukI so Ineak four contnct.you sheU be 
dcblteii srith a much higher rete—that isi at the rate of one rupee : 
ek^c mnes pet meitiein, from the date of the executkm of the bond**. 
Now. is diis latter stipulation to its nature penal, or may it be taken 
to be part of one whole and entire contract ? If the latter, such a 
view involves the absurditf of a person being rthen bound to pay a 
targe amount because he &fls to pay a comparatively small one. tn 
fact, the sdpulerton for the payment of the larger rate of tntereit Is 
only a part of the contract as an alternative entirely sepataUe from 
the first or primary covenant, and an alternarive of a penal character. 
In any other or larger aspect such an alternative stipulation wu purely 
unnecessary, seeing that the hypothecation of the immoveable property 
was amply sufficient for the security of the entire debt, principal and 
interest. The legal doctrine which determines the conclusion is laid 
down in this case’ where Mr. }ustlce Pontifex quotes from a iudgmeru 
of the Privy Council in which it Is laid down that “if the Instrument 
contains many stipulations of varyiiqi importance, or relating to objeeta 
of small value calculable in money, there is the strongest ground for 
supposing that a stipulation, applying generally to a Inreach of all or 
any of than, was Intended to be a penalty”. And aa expounding 
the tame principle he refers to the observations of Tindal,)., "that a 
very large rum ahouU become immediately payable in consequence 
of the TK>n>ptyment of a very small sum. and that the former should 
not be considered e perralty appears to be a contradiction in terms, 
the case being precitdy that in which Courts of Equity 
have always relieved and against which Courts of Law have 
alao in modern times endeavoured to relieve, by the directing 
juries to measure and assess the damages acmally sustained by 
the breach of the agreement”. See ako the opinion of Chamber, ], In 
Addition on Contract, Stb edition (1862), p- 1075, to the effect generally 
that where a smaller sum is secured by e larger sum, that larger sum may 
be looked upon as a penalty. In the present case the conditional rate of 
Intercat sthHilated for ia considerably larger than that the first agreed on, 
■Idiou^ not so large as in many caaes happen, but according to the law 
laid down In the caaea referred to, the principle Is the seme, a 
flomparatlvdy large sum being stipubted to be peO on non'paymcnt of a 
■aallct sum—a state of things that is only Intdligible on the idea of the 
larger payment being intended es a pend condition for hdplai and 
•aeuilng to the creditor full recovery of his true ddx, principd and 
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tecemt. The ceic of Khoroc' wmod all fourt with ihepnH^ % 
bond acipulatinc foe the payment of Interen at Re- M-O to be Indeeaao 
BO Ra. 2 per mmtem In the event oS breach of contract, and jlc 
hypothecated xoitiindaii property as security; and (his Court did oe 
hesitate to hold that the condition for the higher rate of interest was it 
the nature of a penalty. Tyrrell )■, held that the principle to be applier 
for detetmination of this question is laid down in b. 7A. Breach of th 
oonttact is the sole and essential precedent condition to a title to damage 
by way of penalty- Applying this principle, the question then arises > 
the contraa of the bond in the present case hss been broken in whol 
or port by the obligor. The contract was that the interest exigible b 
the creditor would be at the annual rate of Rs- 12>I. per cent if pat> 
sfatmonthly, or Rs. lb if not so paid- That is to say, an alternative lat 
of interest was stipulated to be paid at the option of the debtor. If h 
could and would pay at the end of every six months the rate would b 
lesa, but if he elected to pay irregularly it would be a little mote—a 
arrangement not dUsimilar to the ‘"prompt or deferred*', “lower or higher 
rates familiar to the Court in cases of trade transactions. This being ih 
covenant respecting interen, how can It be said that the debtor brok 
the contract by adopting one c>f two scales of payment equally and allk 
conformable to, and provided for by, the terms of the bond. He observe 
and followed his contract, whichever rate of Interest he submitted t 
But it may be said that as it would not be ascertained with certain 
till the expiry of the first six months after the date of the bond, whU 
rate would be adopted by the debtor^ and the higher rate, ll it toe 
effect, was “to be reckoned from the dace of execution of the bond*’, tl 
same was, therefore, necessarily a retrospective rate, which has alwa 
been held to partake of the nature of a penalty. There is no real for 
in this suggestion, for, as explained above, the reading of the be 
provides an alternative rate payable by the debtor at his own optk 
and convenience, each or either to be deemed to run at his own particul 
rate from the date of the execution of the bond. No question 
retrospection nomine poenoe then arises in this case. The princii 
applied in Mackintosh^ is that which governs the decision In the presc 
CMS * 

In the bond the rate of interest was fixed at Re. 1 per cent per mans: 
payable every six months. The deed contains a provision that in case 
ddiuk in payment of the interen at the time stipulated, the moffgr 
•hould pay interest at the rate of Rs. 2 per cent per mensem from the d 
of dbe execution of the bond. The plaintiff sued on the bond to veco: 

1« KhMg Singh, v« Bhola Nath, i All. & 

2. hiaehntoA, w. Hum. 2 CaL 202* 

S, NMln Das, v Chait Ram 6 AH 17^ : 4 A. V. Nf. Iff. 
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die turn vlvtnced with enhanced cate* Hdk^ 

diet die acpbmtioti to tectlon 74 providei chat a ttipulacion for faicraaaedl 
itoemc ffom the date of default may be a ttipulatton b? way of penalrr. 
It appeaxa cleat that the provisloti in the bond in diapute ai to an 
Increaaed me of IntCrm is a provision bv way of penalty^ 

A stUmlaclon in a bond to pay interest at 56 p c. p. a. from the date 
of the bond is not by itself penal though it may be unreasonable. But 
where such bond setpuLates that no interest shall he payable until defiuk 
of payment of any Instalmenc, and on default Interest at the rate of 56 
p. c' should be paid not only on the sums remaining due« but also on 
the instalments previously paid up* the stipulation is in tStet penal as 
the rate of interest becomes higher and higher, and the sums to be paid 
in discharge of the bond becomes largef and larger. * 

A bond provided that' principal and interest shall be paid on a 
particular date, chat on deifaulc In payment on chat date 25 p. c* of the 
pr ncipal and interest at 12j p. c p. a. shall be charged on the consolidated 
amount till its realization. that the provision is penal and, 

therefore, unenforceable. 

A conicacr for the sale of land provided among ocher things that the 
purchaser would cultivate the land in manner specified, and would pay 
the instalments as they fell due on the days mentioned, that on any 
default the wh6le of the principal and interest secured by the agreement 
ihould at once become due and be payable, or the contract should*be 
forfeited and determined, at the option of the vendor, and that In case 
the purchaser should make default in any of the payments to be made. 
Vendor should be at liberty, without notice, to cancel the agreement and 
declare it void, and to retain any payments made on account of it ai and 
by way of liquidated damages, and to retain all improvements made 
on the premises, or else to proceed to another sale, any deficiency in price, 
with costs, charges and expense to be borne by the purchaser. Held,* 
that the case was governed by the decision of this Board* In which It waa 
held, on a somewhat similar agreement, that the stipulation that 
payments already made of instalments might, on forfeiture, be retained, 
was really a stipulation for penalty, and should be^ Ueved against, 

1* Brij Bhui(h<rn Doi. v. Sami^tiddin Ahmad Khan, (1902 ) 25 AlL 
169 : 22 A. W. N. 226* 
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3. CheUagali Chinaigodu, v. Kampala Venlujiarayudii, A. L R* 1914 
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319; 108 LT. 306:82 L.J* P C 77 1:29 T. L R. 519t 
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A tnotiftge ww emcutcd to Mcure • lout of Ri. 20(X and fe 
cootained a provMon that d)e loan ahoukl be teprid widdo two montha 
widi IntereK at the rate of one anna In die nipec per 
mmcm, and In case of default the intereat waa to run at that rate dll 
payment. The mortgafora were Ignorant culthratora who were In urgent 
need of money and the landa hypothecated were amply sufficient aa 
aectirlty. Held,* that it would be clearly wrong for the Court to lay 
down a rigid definition and thereby to cryataliize the law, when the 
legblature, for the belt of reaaoni, haa not defined the eiq^rcaaimw* What 
oonatltutea a ttipulation by way of penalty mutt be determined in each 
individual cate upon ha own special drcumatancea: and in the 
ciraifflttancea of thia caae it to held without hesitation that the adpulaChm 
for payment of Intereat at the rate of 7? p. c per annum waa a stipulation 
by way of pentky. 15 p. c. per annum to the proper rate In thii ease.* 
It to stated therein aa follows > “The question coniequendy 
reducM in any concrete case to this: Does die contract contain a 
Btipulation by way of penalty ?. In the aolution of tbto queation, the 
observationa of Lord Mersey in Wdister* may be usefully borne in mind. 
The test to, waa the agreement to pay the damages for the breach of 
covenant or contract unoonacionable and extravagant, such as no Court 
ought to allow to be entered into* 

The mortgage provided that interest should be payable at H annaa 
6 pies pet cent per mmiem. It also provided that if the Interest was not 
paid at the end of every 6 months, the unpaid fnteren should be added 
to the principal and that interest would run upon it and that the interest 
fai thst event would be Re t p. c. p. m. instesd of 14 annas 6 pies 
Held,* that the provision as to compound interest was not a penalty bu 
the provision to Increase the rate of interest from 14 annu 6 pies p. c 
p. m* wua penalty 

A mortgage bond provided that interest should be paid at 3 per cent 
pet month, and that the mortgage money should be repaid on a specified 
date, and that in cate of default In such payment Interest would run at 
the rate of 6 p. c. per month. The mortgagee sued to recover the money 
by aale of the mortgaged property. The trial Court held that the 
atipulatlona aa to Interest were hi the nature of a penalty and decreed 
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til* tok. dlowtaf tetcrat «t 12 |k. c> per amuHii. On Appeal the loiter 
mpdhte CouR hcU iliet liie tdpulatlou) to pey htsher totmet In de&uk 
•tope WM In the nature of * pcnahyi but It found thet there had been 
undue fadhienee and In oonaldermtion of thb, diimiieed thcRDpeaL 
The platndtf appealed to the High Court, contending that the dedahui 
aa to undue Influence waa wnmg as no issue was framed as to this, and 
malntaftilog that the sHpulatkm to pay interest at 6 p. c pet month 
eras not In the nature of a penalty. Held,' that the Privy Council* stated 
that In order to come to the condusion that there hu been undue 
Influencelt must appear that thetewas something unconscionable elthet In 
the original dealings or in the subsequent stages of the transaction. It does 
not appear that In this case thete was anything unconscionable at either 
of these stages and there was no plea as to undue influence, the stipulated 
rate of Interest could not be disallowed on the ground of undue 
Influence. This case* does not apply here. As regards the stipulation to 
pay Interest at the rate of 6 p. c per month on default. It Is In the nature 
penelty. 

A stipulation by a servant to pay by way of damages double his 
daily wages for absence without leave it one by way of penalty and he 
Is liable to pay under It reasonable compensation not exceeding the 
penal amount. * 

In thb case* it was held that a penal provbion under S. 74, Contract 
Act, u amended by S. 4 of the Amending Act of 1899, was not restricted 
to money. Increased Interest or the like. It was wide enough to 
Include any other stipulation by way of penalty, for Instance, a stipulation 
to convey certain property on default of payment of a debt on a fixed 
date.* 

In lieu of the amount, the mortgagor wm “to pay 8 numfi and 4 maunds 
of cotton and 5 numit of iuari in 8 Instalments spread over 8 years". 
Any defaulted Instalments had to bear compound interest at Z5 p. c. attd 
on four Instalments being defaulted the whole amount waa to become 
payable with interest at 25 p. c. Held,' that the stipuUtiona at to 

1. Hantmum Bux, v. I.dl Niimont 5ahi Deo, A. I. R. 1919 Pat. 566 : 

52 L C. 335. 

2. Bdlld Mol, V. AM Shah. A. 1. R. 1918 P. C. 249 t 481. C. 1 t 

124 P.R. 19X8 (P.C) 

3 Ahdul MaH v, Kshenie Chandra Pal, A. I R. 1915 Cal. 383 t 

^2 CaL 690 ! 29 L C. 843 ; 19 C W. N, 809. 

4. Narayan Soo. V. Foiz Khan, A. L R. 1919 Nag. 95! 491.C26I. 

5. Rafah ct Ronuiad, v. SaUachomi Tevor, 341. O 500. 

6l Mohodao Bahh Sin^, v. Sant Bakhth Singh, A. L R. 1920 Oudh. 
180 : 57LC513:230.C. 118: 70.L). 356. 
Bhspsbna^v.Aiwfn. A. L lU 1922 Nag. 49 1 65 L C 963. 
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iSM * AfnmAnoMBrwATorivu^^ tCti<vi 

tnttiQfCit III the c*$c WM pcml end « reasoneble rate of inrereft muec be 
Jf^ciu Under S, 74 if in an in^almcnt in which the prinetpai and 
Intereft have been consolidated and the total amount is payable by 
there to a default claute that on fallurtf to pay an inatalmenc 
the whole aum will become at once due, auch a provlalon ia a penalty^ 
Three fiacCora ate preaene in thlt ca«c and the atipulationa a« to intereat 
undoubtedly amounted to a penalty. The Madraa High Court haa, in 
a Pull Bench caae' decided that the Court has power under S. 74 as 
amended, even when nolntereac H payable until default, but interest at an 
exorbitant rate becomes payable on default, to treat the stipulation as to the 
exorbitant rate payable on default as a penalty and to award reasonable 
compensation in lieu of tuch extortionate Interest In a Calcutta Case* 
It haa been held that the Court Is competent to grant relief whenever 
the rate of interest appears to the Court to be penal. 

\n •greem'snt to pay additional interest In case the mortgagor failed 
to get the registered bond constituting a usufructuary mortgage is a 
ftIpuUtion by way of penalty and is unenforceable when possesion was 
actually given to the mortgagee.’ 

According to this ruling^ It cannot be said that the terms of a cWt 
fund contract can never be penal* * 

The following Is the provision In the deed with regard to the further 
non-payment of any instalments • “if I fail on the dates mentioned above, 

I shall pay the amount (n default with interest thereon at the rate of J 
pie per rupee for each day of default within the succeeding one month. 
In default of even such payment, you can demand in a lump the amount 
due for the remaining instalments, after deducting the amount paid dll 
then, without reference to subsequent instalments together with interest 
at the aforesaid rate on the entire amount p.syahle till the terminarion 
of the chit and recover the same from out of the schedule properties from 
myaelf and from my other properties’’. Held/ that In view of the fact 
that provision Is made for the payment of substantial interest omitted 

1. A MMthwfcrijhnfl Iyer, v. Sankrtralingam Pillai, 36 Mad. 229 : 
181.C 417:24 M. L. ]. 135. 

I Khagurom Dos, v. Rum Sanhur Das A. I. R. 1915 Cal, 796: 
42 Cal 651: 19 C. W. N, 775 : 27 I. C. 815 : 21 C. L J. 79. 

3. Jham SMgh, v. Gauri Shanhor, A. L R. 1922 Oudh. 123. 

4. Rmotlnga Addviar, v. Meenahshtsunddram PUfai, A. I. R. 1925 

Mad, 177 : 37 M. L J. 833 : 21 M. L W. 54 : 85 L C. 261. 

5. Mttthidtwmmummfih Pi'Wuf, v. Suhramdnian Ch4eltiur, A. I R. 1927 

Mad. 1105 (2): 102 1, C. 14. 

6t Subbiah Pitlat, v Pilhti* A. I R. 1928 Mad, 245: 

1927M,W. N.527 I 0 L C 319 





Co be pel4> it seem* perfectlv elect that the provblon fbt the peyaiclift 
die whole emount* tf futther default ihould be made for a period edOde 
month, must be regarded aa a penalty. Such a ptovMon cantioc b* 
regarded merely as a provision to compensate a person with referoicc to 
whom default is committed by the other party to the contract for any Idii 
accruing to him In respect of such breach. Looking at the document U 
items that the provision with regard to the whole amount becoming 
payable must be regarded as a provision to be held fn tmetem over the 
party in order that thereby he miy persuade himself to pay up the amounc 
due on the due date. Further, in this case, it Is clear from a careful 
reading of the document that the debt itself, according to the scheme of 
the document, arises only on the due days. It is not a debt due at 
present to be discharged subseouenrly on the dates agreed to or by 
instalments prescribed. On a proper construction of the document each 
Instalment on the due date, and then alone, accrues as a debt due and in 
that view there can be no doubt whatever that the provision with rqpird 
to the whole amount becoming payable on default must be regatded 
as a penal clause and should be rcUc\'ed against. This is the principle of 
this decision,* 

After referring to the following decisions*"^ it has been held that where 
the executants of maintenance deed undertook to pay Rs. 175 per ofiiium 
to the plalntlfl for her maintenance and further stipulated that tf the 
amount was not paid in any year the plaintiff was to take possestion of a 
certain field and appropriate the profits, such stipulation was in the 
nature of a penalty which could not be specifically enforced and the 
plaintiff was simply entitled to claim compensation In the event of failure 
on the part of the defendants to pay the maintenance amount. • 

A stipulation In a kahUiyat that if the paddy rent is not paid by the 
month of Falgun then in the next year half as much again of the paddy 
would be required to discharge the arrear. It appears that that sdpulatkm 
is a stipulation by w^ay of penalty, and comes under b. 74, Contract Act 
If k comes under .S 74, then the law says that the plaintiff is entitled to 
get reasonable compensation It is perfectly easy to assess reasonable 
compensation. For example, paddy of a certain value should have been 

1. Ramalinga Adaviar. v. MeenaksUsundaram PiUof, 37 M. L. ]• 8)3 t 

21 M. L. W. 54 : 85 I C. 261: A. I R. 1925 Mad. 177. 

2. Srifcxsan Mayach^tnd Marwat^ v. Semka Bhocf, 1 N. L R, 14, 

3, Deomo, V, Amkfldiis, A, L R- 1918 blag. 82 : 14 bJ. L* R. %\ t 

43 I. C. 952. 

4, Mmiiig Bfl V, MoCor H^wse Co* lid, A* I. R. 1929 Raag, 368 1 

120 L d)21 7 Rang, 431. 

5 BsM BA V. Mf. ChandfdhaoBL, A. I R. 1931 Ngg. 601 
27 N. L lU 24:132 L a 450 : L a. 1931 98> 




1iB6 , 4kmm»Mmnwm ''' ^ 

ilimt0the^l«ff^ tfkle roteoptid,ftliqitke 

to think diet 5 pa cent, lO p, c ot 25 per cent per anmimdiotiUbceddM 
10 that hgute If compeniftion jfor the peddynot being paid ec the Itaftt 
when ft w«f due. But the imount which to to be added In thto way wftl 
be bi the dtoecetloii of the Coatt^ 

It to conceded thi^ If the agreementi hid provided fort certiln rate of 
ftitmft In cate of a dngle default and an enhanced rate of Intereft In tht 
event of eoniecadve defaultt, the provision for enhanced intereat fti 
die event of oonaecutive defaulu might have been a stipulation by way of 
penaky in view of the explanation to S 74 of the Act But ft to argued 
that in this caae there was no atlpulatlon for enhanced intereat, aa diere 
was no interest at alt payable except in the event of default in diree 
consecutive instalments. It to difficult to appreciate the distinction between 
the two seu of circumstances. If an agreement for enhanced interest in the 
first set of drcumstances may be a stipulation by way of penalty, ft aeems 
quite clear that a stipulation for the payment of interest on the happening 
of a certain event may be a penalty eiehough interest wu roc otherwise 
provided for. It was next contended that a stipulation for interetc at 144 
per cent per animm is not necessarily a stipulation by way of penalty. 
U^hether a certain stipulation to by way of penalty must depend on the 
drcumstances of each case. If the agreement had been for payment of a 
reasonable race of interest such astipulation would not have been by 
way of penalty but the rate stipulated for was so entirely out of 
proportion that it suggested chat it was intended to be by way of penalty^ 
Therefore, the stipulation in the present cue wu by way of penalty.* 

The amount which was found due uuder a decree wu Rs. 5»600. 
Thto Included • sum of Rs. 8$0 compound and penal interest provided 
for in the original document as penalty. The decree provided that 
if the amount leu the penalty wu paid in certain initaiments the 
debtor would be allowed a rebate of this amount of penalty Imposed In 
the original document between the parties. In default of the paymenc 
of inatalments the defendant would be liable to pay the whole sum of 
Rs. 5,600. Held,* that reliance was placed upon a Bombay cue* where 
no doubt, the document wu one which provided for paymenc of a 
particular sum followed by a condition allowii^ to the debtor a 

1. Shyam Lot Bose, v* fColim ShoikH. A. 1. R. 1931 Cal. Ill: 

34 C N. 905 ; 58 Cal. 84 : 130 1. C. 274: I R. 1931 Cat 

338. 

2. HgiMiMm Noh. v. BoUeo Nafoyan Singh, A. I. R. 1934 Pat. 16» 

3. AKmsdbiu Sajawal, v. Baldumd Mtnfhfqf, A. L R. 1936 Slttd. 

185 : 177 1. C. 925. 

4* BuNi ^hgfreirh, v, Mndhovtal Jtakigbhmp A* I R. 1934 Boos* 
370:1521 a $75: 58 Bom. 6101 36 Bom. L. H 796. 




atinoMtiow i bat «Kb cmc must be decided on its o«m ^leti tnd It dots 
not anteKc tbtt the decree In that case corresponds in anf manlier In in 
terms with dbedecree In the present case. Rylance was also placed on tMI 
case* hut the dedsioo in dtat case also turned on the special terms of the 
dectae- The decree, in the present case, is not one which prorldeS 
lor the pvTinent of a certain sum of money followed by a condltioo 
aUowing the debtor a concesnon. The decree must be read as a whole 
and so read it amounts to this : Rs. 5.600 is the amount which ts found 
due. This includes a sum of Rs. 850 compound and penal tnCereat 
provided for in the original document as penalty; tf the amount less 
the penalty is paid in certain kutalments the debtor will be allowed 
a rebate of the amount of penalty Imposed in the original document 
between the patties. That (^is 80 <allcd rebate is a provision in tenoicm 
is clear from the words of the decree and so here Is very clearly a 
penal clause. The next question that arises then is whether the Court 
executing the decree bud the power to relieve against the clause- Reliance 
was placed on the following cases.*'* in these cases, some of which 
relate to consent decrees and others to decrees in invitum, relief has been 
granted by the Court in respect of penalty clauses concslned In decrees- 
It is true that in a Madras case* It is held cisar relief against forfeiture on 
default of payment incurred under decrees other than consent decrees, 
cannot be granted by a Coutt in execution ; but, it is preferable to 
follow the Bombay decision.* Now having held that the provision for the 
payment of Rs. 850 is a penalty, It appears, therefore, that as s Court 
of Equity the lower Court had the power to relieve sgalnst the penidty 
and in the circumstances of the case should have done so. 

The substantial quesrton that falls to be considered in this case is 
whether the provUion for the payment of twice the amount when 

1. Ooyanim Gidumal, V. Njbibux. !• R. 1979 Sind* 9Sr 116 I. C. 

577 : 23 S. L. R. 375. 

2. Mohiiiddin, v. Mt. Kaihmiro Bihi, A. 1. R. 1933 All. 252 : 142 I. C* 

419 : 55 All. 534 (F B) 

3 Notchond Tolanim, v. Ptemchand, A. I. R, 1931 ‘'Ind. 42 ;I31 I. C- 

710; 25 SLR 279. 

■*. Nand Rani Kuer, v. l-furga Das Nasain, A. 1. R- 1924 Pat 387 : 

82 L C. 505: 2 Pat. 906 : 5 P. I. T. 401- 

5* Ndffihha Oopal, v, BoJwant Madhav, A. I. R- 1922 Bom* 170: 

64 I. C 570 : 4'^ Bom. 463 ; 13 Bom- L. R. 1238- 

6. Giid^rfdiiis Sf Co, v. Paxa Appadutai, A. 1. R. 1928 Mad. 193 1 

107 1. C* 79: ; 51 Mad. 157 54 M. U J. 316. 

7. iSuipHilit, V. MddHavioi Jesingbliai, A. L R. 1934 Bom. 370 1 

15Z L C 575 : S3 Bom. 610 : 36 Bom. U k. 796. 







A wiwnATioft Mwit tdwVli 

4«fitik li committed In the perfcMrmtttce of the primny oUltrtioo |i 
one in the niture of e penalty felling within S« 74, Contrect Act* U 
may be that the contract under conalderatlon ie not one of an ordinary 
loan by one party to another. The obligation of the appellant a ribea 
out of hia duty to contribute for a purpoae which la common to 
himaelf and all the mirafdars in the village. Nonethelcaa, it muat be 
viewed as a contract between the manager a« the repreaentatlve of 
the village community on the one hand and the individual nUmsdor 
on the other* Nor can there be any doubt chat f>rifao fade for die 
payment of double the proper amount in the event of a default la a 
stipulation by way ot penalty. Reliance was placed on the tines of 
casea decided in this Court regarding stipulation contained in bonds 
esccuted by the successful bidder to the stakeholder in the familiar 
kur^ chit transactions which were decided by this Court* But the 
emential difference which is by no means negligible, is this : the stipulation 
in the kuri chit lx>nds are for the payment In lump and with interest 
of all the outstanding instalment U default is made by the successful 
bidder in the payment of any future instalment. But in no case had 
the Court to consider the enforceability of a stipulation for the payment 
of twice the amount, which is the case on hand here. The following 
rulings were relied on. There is no sudicient analogy between 
the Kufi chit cases and the present one, to extend the principle of the 
decistons in the former to the latter. The provision In question is 
penal in nature and is not enforceable in terms. ’ 

6, A stipulation not by way of penalty: —It is clear that the 
respondents undertook, by the express terms of their bond, to pay the 
high cate of interest demanded in this siiit. that is. Rs 6-4-D per Tnenicm 

1. Muthukfishna Iyer, v. Sunkuttiimgam Pillai, 36 Mad. 229 ; 16 1. C. 

417:24 M. L. J. HS (F. B.) 

2. Romakrijhna Iyer, v. Wnk iia Sommayajuiu, A. 1. R. 1934 Mad. 

31: 1481. C. 467 (F. B.) 

3. VaitAinacha, v- » ovmdaiutni, A. 1. R. 1922 Mad. 67; 67 I C. 995 i 

^♦2 M. L J. 551. 

4. Sankunni Mentm, v. Fmpifc of India life Assurance Co. Lid, Bombay, 

A. 1. H- 1932 Mad. 241 : 134 1. C. 977 : 61 M. U J. 36& 

5* Kun/u h-air v. Nutayanan Nair, A. I R. 1933 Mad 252: 140 L C. 

838 65 M. L.). 29. 

6, Raghavon Paour, v. Arumughom, A. L R. 1935 Mad. 385 :158 L C. 

1037 : 68 M. U I. 283. 

7« S. R- Ramosuami Ayyar. v. K, C« Sapffiofisfci Reddiar^ A* I- R. 

1943 Mad* 598 : 56 M L W. 302 : 194V1 M. L. I 29?« 
56M.L. W*302 
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compoundkKl Thete Is no question of {tensity* that Is tosatt 

of t Itabihtf to damages for breach orf the terms of the contract In At 
•enae of S. 74. The Court below w'as. therefore, incoin{>ecent to interfere 
with Ae contract rate of imerest stipulated to be paid. * 

The condition of the bond is chat the sum due under It shall be paid 
wfAout Interesty by monthly insralments, and that in the event of any 
default to payment of two instalments, inrerest shall be thenceforth 
Aarged on the amount duear M p'j?r rent per annum. Therefore, Ae 
Intenelon here is to charge this sum purely as interest, in the ordinary 
course of business, on a loan, and that it da-** not pirrake of the nature 
of a penalty or damages for breach of contract, where the Court may 
award reasonable compensation under S- 74 of the Contract Act.* 

There Is no rule of law which compels the Court to decide that a 
stipulation for payment of cv^mponnd Inti'rest on failure to pay simple 
interest on the same amount is a penalty The illustration (dl added to 
S. 74 is inapplicable to the present case ^ 

As to compound interest it is dlfficttlr to snv that the stipulation for 
the payment of compound interest .a the i^im ? rare of interest as was 
payable upon the principal is 'increase i intrr^f'^c^ wlrhin the meaning of 
S. 74 of the Contract Act. * This has also be^m held In this case.* 

The mortgagor covenatited to pay lnter;;st at the rate of 2 per cent 
per meniem. But the mortgage-deed further provided that if the annual 
interest was paid punctually at the enl of rh? year the mortgagee would 
accept it at the rate of Rs. 1-4-0 per cent per menrem instead of at the 
higher rate. Interest had not been paid panctuallv. that the 

atipulation Is not in the nature of a penalty. It Is an encouragement 
to punctualiry in paymenr, which is to be commended. It is a premium 
for punctuality in the fulfiment of a Icg tl obligarlon. If a mortgagor fall 
to take advantage of a term of a contract which is beneficial to him, he 
has himself to blame. According to the English avithorltles it Is well 
settled that if a mortgagee stipulate for a higher rate of Interest in default 
of punctual payment he must reserve the higher rate as the interest 

1. BhoLifwih, V. Fmeh Singh. 6 ^11 63 ; 4 A. w. N. (1883), 210. 

2. Maya Ram, v. Naubat, 5 A. \V, N. (1885) 62. 

3 Ganga Dayat, V. Bachchu Lat, ('90ZI 25 .All. 26: A. W, N. 

17a 

4. JanUdas. v. Ahmad Hiaain Khan. (1902) 25 All }59 : 22 A, W. N« 

218 . 

5. KuudHiiUin Ahmad, v. Bashif^-din, (1910) 32 AIL 446 r 

7A.L.1.394 : 51.a 665. 
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pa|«ble ufKler the mortgAge mnd provide for tai rcductUm fa cAte of 
putictuit pvymmtt and if be do to he will be entitled to recovet the 
h^cr rater But he cannot effect hts object by reserving the lower ri^c 
and then fixing a higher rate fa cate of non^-payment of the lower rate at 
the appointed time, such an agreement being considered fa equity as fa 
the nature of a penalty. This rule Is not altogether intelligible. leasel* 
M. R. fa the case of Wallis' said of it*‘l am sorry it was so settled, 
because anything more irrational than the doctrine, 1 think, can hardly 
be sttted. It entirely depended on form and not on substance’*. 

A contract of mortgage provided that the mortgagor shall pay interett 
at the higher rate (24 p c ) with a proviso that if no default is made and 
the instalments are paid punctually interest at the lower rate *12 p. c) 
shall be payable. Held,* that the provision at to the payment of the 
higher rate of interest is not by way of penalty and is recoverable. Refer 
to the following decisions In this connection to the same effect. 

A mortgagor undertook to pay the mortgage money in Instalments 
and it was agreed that in case of breach of promise the creditors would 
have the right to realbe the fastalment money as regards the expired and 
unexptred period, principal with interest at 2 p. c. p. m. from the expiration 
of the bn till realization. Heidp' that it does not appear to be a 
stipulation by way of penalty and if it was the promise being to pay only 
•e the rate of 2 p. c. p. m* was in rhe circumstances of the case should 
be allowed. 

It was contended that the contract to pay a heavy rate of interest 
was by itself a stipulation by way of penalty and should be relieved 
agairuit under S. 74, Contract Act Though the distinction between 
penalty and liquidated damages was abolished by the Contract Act, and 
however wide the powers of a Court may be to relieve against all 
stipulations which it considers penal irrespective of the language of the 
contract, it is quite clear that there cannot be a stipulation by way of 
penalty unless there is another antecedent promise ; for the section saya 
chat for the aum named to be treated as a penalty, it must be an amount 

1. Wallis, V. Smith, flSS^) L. R. 21 Ch. D. 261. 

Z. Abdul RaUman Hoji Fakir Mohomed. v. D. Rangiah Goundon 

A* I. R. 1914 Mad. 145 : 22 1. C. 597 : 1 M. L. W. 181. 

3. Niiyananda Patnaytidu, v. Sri Radha Ckerana Deo. 20 Mad. 371. 

4. AvotkanI Muihufcrishnier, v. Sanfcara^Iingatn PiUai, 181. C. 417: 

36 Mad. 229. 

5. WaUiM, V. Smith, (1882) 21 Ch. D. 243. 

6 . Kstfubuddin Ahmad, v. Bashiruddin, 5 1. C. 665 ; 32 All. 443. 

7. Sohdao Smgh, v. Kotiman Sfagh. A. I R, 1917 Pit 410 1 iO I O 

m 
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lx> be peid In csMe of a breach of contract I e.* breath of an anleoBdafii: 
promiae; a promiie for canalderatijn Is a contract ‘‘An? other 
iit4nilaclDn by way of penalty'* similarly means a pro\*iaion It^ended to 
ieenre the performance of the main contract. As stated in BouvWa 
Law Dkeionary **a penalty always IncI idea two distinct enfasementf’** 
If Courts have power to relleye parties from their main contracts aa 
iclpulationa In the nature of penalty whenever they think the bargain 
was harsh or unconscionabL? there would In many cases be no need for 
any investigation as to whether undue influence was exercised or fraud 
practised in the obtaining of the contract. ^ 

A stipulation in a mortgage bond for interest at the rate of I p. c. 
per mensem, wLrh a provision for the payment of compound interest, 
cannot In any way be regarded as a penal provision * 

The plaintiff sued to recover money due on a mortgage security. The 
contract between the parties was that the mortgage money should carry 
interest at the rate of 2^ p. c. perunnum^ and there is a provision for 
capiraliting the interest in irreari after rhe due date of payment It is 
contended that this provision h penal anl cannot be enforced. There is, 
no doubt, that there are cases which take that view as judicial opinion is 
divided in this matter ; bur the matter has been set at rest by the decision 
of the juJickil Comrnifce.‘‘ in that Privy Council case interest was claimed 
at the rate of '15 p c. per annum with annual rests and the plaintiff was 
also a money lender, as it in the present case and so the provision li not 
penal * 

This is a l etters Patent appeal from the decision of Sadaslva Aiyer, J, 
who held, (Bakewell, }, dissenting) that ti)e Court has power to relieve 
against a pr whion In a nv or permanent lease, a form of agricultural 
lease In use In South for re-entry by the landlord on breach of 

a covenant or condition anv ahen.ition by the lesssee of hla 

muigmi right except in the manner therein provided. T he lease, which 
is inartisdcally drawn, provides In substance that, if the leiscc or hla 
representatives have to sell or mortgage tlieir mulcem right, they arc 
first to give a written notice to the lessor or his heirs, and, If they fail 

I. Ponnuswami Naicfcen, v. Nadimui^iu Chetti, A. I. R, I9l8 Mad, 

574(2): 42 1. C. 231: 33 M. L. ). 302 : 22 M. L. T. 206: 

6 M. 1 . W. 421: 1917 M- W. N. 670. 

2* KaHash Chandra Banik, v. Latifar\ntsi 2 Khatun, A. L 1919 

Cal. 278 *51 LC 556. 

3, Atfi fChon, V, Dimi Chand, A. L 1918 P. C* 48 i 101 P R 

1918 : 48 I. C. 933, 

4, AJ^ntiiddin Sfreur, v. RafaiaUa Mandal, A, I. R. 1919 Cal. 467 ; 

SOL cm 




1592 AvnHnATKM N 0 r *r WATovfWMiR. (ChuVI* 

to Ml on it ot lo rei^v thereto, the IcNot It to be free to make the 
«lle t >« tto n but that allenatiom In contravention of theee p r ov ta ton e are to 
be void* and the leaior to to be at liberty to reenter and enjoy the land 
Incluatve of Improveno. Thto to read u meaning that the leatee la to 
give notice to the leaior of the terms of any traniactbm which he 
propoaea to effect by way of aale or mortgage of hta mulgani right, and 
that the icwor to then entitled to become himaelf the purchaaer or 
mortgagee on thoae terma, and as In fact conferring a right of 
pre-emption. Two queatlona artoe In the cate, whether the Court haa any 
general Jurtodiceion to relieve in a case of this kind, and if not, whether 
auch Jurtodiction has been conferred upon it by the amendment to S. Z4t 
Contract Act. Held ,' that as regards the first question, it Is w^ 
eatabltohed that a Court of equity could not relieve agatnat a right of 
re-entry or forfeiture under any provision or stipulation In a lease for 
a breach of any covenant in the lease except the covenant for payment 
of tent. The history of this question is most lucidly explained by Kay, 
L., 1., in the caae of flartow.* As observed by Lord Eldon In case of 
Hill* as regards a covenant of this kind : “It to sufficient that the lessor 
insists upon hir covenant; and no one has a right to put him in a 
different situation’', a view to which the legislature has adhered in Sub-S. 6, 
S. 14. Conveyancing Act Such a covenant cannot be properly regarded 
u a stipulation by way of penalty, and it is, therefore, unnecessary to 
decide whether provisions in leases for re-entry for breaches of other 
covenants in the lease can be regarded as coming within S. 74, Contract 
Act, as amended. 

Defedant executed a pro-note to plaintiff for Rs 10,000 promising to 
repay the amount with Interest at ?4 p. c. per annum. On the same day 
he gave a letter to plaintiff In which he agreed to discharge the said loan 
by monthly payment of Rs. 500 for which he executed 20 hundis, one to 
be cubed each month. The amount paid by plaintiff in cash wu only 
Rs. 6,000. The plaintiff sued on a promtosory note and an equitable 
mortgage of properties securing it. The contention to that thto cue c(»nea 
under S. 74, Contract Act; being penal, as a loan of Rs 6,000 hu 
treated as a loan of Rs. 10,000 and the interest hu been made payable in 
advance. Held,* that both the English and the Indian Courts have finally 
eatabltohed the principle that the word penal or penalty hu a bearing 
only when there to a main contract and a subsidiary contract providing 

1. Krishna Sheiti, v. Gilbert Pinto A-1. R^ 1919 Mad. 12: 42 hfad. 

654 : 36 M. L. J. 367 : 9 M. L W. 431 : 50 L C 696. 

2. Barrow, v. Iiooci, (1891) 1 Q. B. 417. 

3. Hill, V. Barclay, (1811) 18 Vea. (Jun) 56. 

4. Swkkuial Soucor, v. A. V. Tirumola Row Sahib, A- L R. 1919 hfad 

20O:24M.L.T.42Oi51 1.C.295. 
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fattene aoM ^aatte eonfcqiMncet Inth* mnc oftbebmdi ofj^ 
Ofltfbial Slid mtlti corittaa* That fteemi whtt is metm by prankf end 
liodkiag cftti be bren^t onclet die operation of S. 74 wbldi to • term mmI 
■d^btfoo of the main contract between the partla A oomoioo 
fnaouioe of auch a penal atlpulatton to the familiar one that on falhxrcof 
po y m eo t of one instalment the whole shall become due. That to the 
pcoahy for die breachof what the contracting party has undertaken to do, 
Afaiiist such penalties the Courts can, if they choose, give relief. But it 
•eetna that the word penalty to totally inapplicable to a term of die 
original contract or consequence of the original contract not owing to 
breach but owing to fulfilment and what one complains against to not in 
consequence of the breach but in consequence of the fulfilmoit of the 
couract; if one fulfil this contract according to Its tenor, the other says, 
these are the consequences and these one can say are penal They may be 
oppressive, but they are not penal within the meaning of the Contract 
Act and the decided cases. The Bombay decision' to absolutdy 
unintelligible and Ayling, ]. , in this cate* made similar remarks with 
regard to this Bombay decision' also. However, with regard to the 
present cue. there to no law in this country which either forbids such a 
transaction or allows a Court to give relief against it It simply to a 
repayment of Rs. 10,000 spread over a certain period in return fior a loan 
of Rs. 6.000 and there to nothing illegal or improper about such a matter. 
The weli'known observations of Lord Hatherley* apply, where In a 
decision before the Money-lenders Act in England and after the repeal of 
the Usury Acts, the House of Lords held that an agreement in return for 
a smaller sum to repay a larger one on a given day representing the 
original principal and Interest wu not contrary to law. 

The lower Court wu not ri^t in treating the provision for payment of 
bitetest at 12 p. c. In default of payment on the date fixed in the 
mortgage bond u penal. The original rate fixed no doubt to 9 p. c. But 
It to to be home in mind that the debts to discharge which thto 
mortotoge wu executed carried interut at 12 p. c. and more. It could 
not, therefore, be said that the mortgagees were not justified In sttpulating 
for payment of a higher rate, if the money wu paid u promised. * 

In thto cue there to no tuggution that the defendant acted under any 
undue influence and the fact that the ruult of the breach of the contract 
hu been that be bu to pay nearly double the amount advanced to in ittelf 

1. VflhJuad Chhaganlat, v. A. Flagg, 36 Bom. )64.- 13 I. C. 853. 

2. SHsyadeiuraicciaramayya. v. Suryadevara Kaiayya, A. L R. 191? 

Med. 90 : 35 1. C. 111. 

3. VaUm^ v. MuUud Sadtty. (1880) 5 A. C. 685. 

4. M. VmitoiucliallaM^ Aiyar, v. T/unuto Seswei, A. . R. I9t9 Mad. 

231:42 Med. 46f: 36 M.U }. 288 1 51L a 67. 
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tK> tuffictant teiKm lor hofdini^t that the tontmct it not bindkigi So fiit 
M ti>< origlml ooncract 1» concerned to deliver paddy on the due ditet 
In Ueu of the ium advanced, thtre is nothing which would make dte 
proviilona of S. 74 applicable ; nor can that section be applied co the 
condlekm that the price of paddy to be charged at Rs. 3/*per maund. 
The arrangement as co the price of paddy fixed some time before hand* 
which is not on the face of it excessive, cannot be held to be an 
agreement by way of penalty* * 

On a partition among three Hindu brothers, it was agreed that one 
of them should, Instead of being given any land* be entitled to receive 
from each of theothers an annuity and on default, should resume chat 
portion of his share which had gone co the defaulter. Held* chat 
the last clause was not by way of penalty. Moreover, the present case 
cantkoC be described as lorftiture. A return to the scams quo at the time 
when the agreement was entered into, does not vest the property in the 
defaulter. So he cannot be said to forfeit what at that time was not his. 
Therefore, the Court has to enforce here is an agreement of partition* 
And if the contracting parties are merely remitted to their original 
posltiona there can be no question of penalty. Refer to this case* In 
thia connection. The question as to stipulation being penal or not 
•hould be decided according to the circumstances of each case. 

The question as to the validity of the stipulation of payment of sums 
by way of Deorha has been the subject of several decisions in the late 
Court of the Judicial Commissioner of Oudh. It first came up bciore 
Mr. Wells, the second Additional Judicial Commissioner In this case* 
decided on ilst January 1906. Mr. Wells in his drcblon held that the 
condition was a good condition and must be enforced. The matter 
•gain came up before Mr. Chamier, J. C., in I9t)7 In this case* where 
it was held that the provision for the payment of Devrha cannot be 
coniidered as a stlpalttlon by way of penalty within the meaning of S. 74 
because die IMorha could not be considered to be a sum to be paid in 
the cate of breach of contract, nor could it he considered to correspond 
CO the provision for the payment of enhanced rate of interest payable in 
case of default of payment of interear at a lv>wer rate. It was merely an 
undertaking on the part of the mortgagors that they would pay at the 
ttane of redemption not the principal sum only buc a Larger tuen.^ 

1. AfKvdf Ah. V, Mahbut Ahmed. A. ! R. 1923 Cal. 166 : 49 Cal. 

1040 s 70 I C. 93!. 

2. Roiogapala Podyochi. v. Varodarogi PodyjcM, A, L R. 1925 Mad, 

$4 : 47 M. L. J. 605 : 1924 M- W. N 861 i 82 I C. 751. 

3 . Poiufiabth Achya-nma. v, Pabnafnidi Popjmmj, 2 L C. 8>0 

4 . Pormeshwarl Din, v. SaUk Kam, S. A. 409 of 1905. 

5 . Miron Boksk, v. Bojtong Bahadur Singh, tO O. C. 214^ 

i. L^, V. Hire Jon Berin, A L R. 1926 Oudh. 502 : 3 O. W. N. 610 : 
96LC.53a. 
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'..‘■tkm* die attpolrtlon dut on non^ptymcne of an tmfWeiie of A* 
ddbt due to the whole emottiit it to become peyditci cxMWdtute a ]^enakf 
under S, 741 /feU'> afen referring to the following aathorlttet**^ 
that In tbit caae* hit taidbrthe Lord Chancellor that acceletation 
of paymentt It not a pmialty. The Lord chancellor held that the 
eontract wm for certain debtt which were owed Immcdlatelv, though 
payable In future and, '*being such. It it contiatenc both with principle 
and authority to hold, that if the party who ought to have paid them, or 
any of diem at the proper time fatted to do so. the default was hit own 
and the time might lawfully be accelerated for the other payments which 
were cwiglnslly deferred" That is a perfectly general propcultion and seema 
to cover the present case It i-t also to be remarked that in the cate of 
a contract to pay a given sum of money, the sum named aa payable Is only 
the original amount of the debt as agreed to be due between the parties. 
Now, on the beft consideration the balance of authority ia distinctly in 
^vour of holding that a stipulation that the whole amount due should 
be paid on default of a payment any instalment cennot be held to he 
In the nature of penalty within S 74 In a case like the present. 

It it no doubt true that S. 74, haa done away with the distinction 
between a penalty and liquidated dtmagm, but there it nothing in 
that aection or in the illustrations there to show that it was ever Intended 
to lay down any different law than was laid down in the two cases. 
and to penalise a party who was preptted to mske a concession in 
&vour his debtor by accepcing a smaller sum than was due to him 
provided it wu paid in stria conformity of the conceetlon shown to 
him. Where a consent decree provides that in default of payment by 
the defendant on certain dates of a certain amaller sum of money than 
is claimed to be due, the defendant shall pay to the plaintiff the lerger 
sum claimed and which b really due plus the costt of the sute with 
bimrest St 9 p c per annum. Time is not only the essence of such 
oontraa but it is also its whole consideration and such decree cannot 

1. Totayya, v. (Kakarla) Gangayya. A. I. R. 19Z7 Mad. 965: 

26M. L. W. 453 1927 M. W. N. 587: 55 M. 1.). 562i 

105 I. a 7d9. 

2. RamaUnfa AJavakiT, v, Meenakthl Sundaram PiUal, A. I. R. 1925 

Mad. 177 . 37 M. 1.. 1.833 : 21 M. L- W. 54 1 85 I. C 261. 

3 . Kidim Prasad, V, Bthari Lai, A* 1. R. 1926 AIL 278; 24 A* L L 

210: 911 .C. 790. 

4. WdUngftrrd. v. Mutual Sadety, (1881) 5 A. C 685 : 29 W. R. 81 t 

431. T. 258 : 50L,J.Q.a49. 

5. BsndcnbireadLOWU <6 Ch. D.675 < 29 W. R. 879 ; 44 L. T. 

525. 

6. TfcomiM. V. Hudson. (1869) 38 L: J. Ch. 431; 4 H. L. 1. 
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•mount to i pcmlty which tometHlng which the dtbun t!p» 

pty over end tbbre Mi original liebthcy is t puniihmenc*^ 

In the prcaent ceie the mortgagee seld ; '*lf you will agree to pay me 
ao much I wKI accepc it ; if yo i do not »o pay. I muit itand upon my 
legal rMihta*'- It doei not appear that each astipulation can be regarded 
aa a penalty. There wai no exacting from the mortgagor anything more 
than wsa due to the mottgage ? at the time the agreement was entered 
tfico* There k a verbal but no eaaentlat dlflerence between the case 
where the mortgagee aaya : *Mf you pay within a certain time, I wilt 
upon receipt of the payment remit ihe reit” and the caiie where he 
aaya: '"i remit the rest pro/id'd that you pay me lo much within a 
certain time; and provliei that if you do not no p iy, 1 will revert to the 
old iltuarion*'. It if merely a different manner of expreifing exactly the 
aame thing. Now, the words '*)f a sum is named in the contract as 
the amount to be paid in case of such b'^each’^ (S 74) miiir be rend in 
the light of the words which follow* i. e, “any other stipulation by way 
of penalty”. This shows that there must be something in the niture of 
a penalty governing the earlier proposition also Now* if the ilKntrations 
are considered In which it is declared chat the sclpalirivin amounts 
CO a penalty* it is to be found that in every case some fun:her sum is to be 
paid by the person giving the undertaking larger than the amount that 
was due from him independently of the agreement. It seems, therefore, 
that the term '^penalty” cannot be properly applied where all that is 
agreed between the parries is that they shall revert to the situation 
exiitini immediately prior to the new agreement, even though chat may 
Involve liability on the parr of one of them for a sum greater than if 
he had carried out the agreement.* 

UtKler the terms of a ki$tbandi mortgage bond, the mortgagee was 
encicled to an Interest at the rate of 2 prr month on default in paying 
any fcisf. There was also a provisior) that the m >rtgagee would be 
entitled to compensation at the rate ot 25 per cent if tiic mortgagor made 
default in paving rent* Heid,^ that 25,r damages is nor a stipulation by 
way of penalty and even li it wer so, Court can give effect to the terms 
of the contract and further t\, mortgagee can \:et both interest and 
damages at stipulated rates on defaulc. 

The stipulation that if one instalment is not paid the whole amount 
Aall be paid forthwich Is not a penal provision. Nor is such a provision 
one of those eglinsr which relief has been us nliy given» e. g., in case 
where If default is made a larger sum is to be puii chan is admitted or 

!, Dayo Rom v>idiimd» v. Nohilnix. A 1. R, 1929 Sind. 98 : 116 I* C* 
577: 23 S. L. R. 375. 

2. S^M Pfowd, V* SoAoiillak* A. I. R* 1929 Alh 558 « 1929 A- L ]* 
894 t 115 I. C. 639. 

3* Chandi Chofon laha, v. Jtban Kumat Ma/umdat, A, L R. 1931 
Cal 772 (1): S3 C L. J. 516; 132 1. C. 912* 
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ttueicM ki alculftted it % higher rtte There It no tetton In ihb «MK 
whythe hUiureof the |udcnenc><lebtor to pay the iMtalment «the du« 
time ahoold be condoned.' 

On difference of opMon between )«i Let & Aght Hakitr, J )■. In 
Jwofa Kom* it wu referred to Bhide, j. , who obtervei that in die cat* 
of a decree bated upon a compromise, where a decree-holder agrees to 
accept payment of a unalter sum than what it actually due from • 
iudgoient'debtor in ditcharge of hH claim againat him and thb turn It to 
be paid in inttahnentt on tpedf^d dates, and It It tt^lated that In 
default of payment of any Instalment as agreed, the whole amount 
originally due shall become recoverable, the executing Court hat power 
to go behind the deciee and give the tame equitable relief that the Court 
enforcing the agreement embodied in the coropromlae decree could give. 
The quesiicin whether a default hat or htt not taken place it one of fact 
to be deckled on the facts each cate. It cannot be laid down at a 
marcer of law that time is nut the essence of the contract in auchcatet. 
Where, on !i default taking place, the decree-holder only withdraws a 
concettion given by himself and seeks to enforce payment of the amount 
due to him, the amount thus sought to be recovered cannot be held to be 
a ‘penalty’ within the meaning of S. 74, Contract Act 

In the present case the policy was inter dlia subject to the foUosrlng 
‘‘privlleget snd conditions" : “Condition No. 6.—After psyment of 
premiums for two years policies may be surrendered to the Cennpany for 
s cash payment (baaed un the number of annual premiums paid) on 
application being made while the policy is in force or within 2 montlM 
from the date on which the lut unpaid premium beoime due, If the life 
assured is still alive, and on payment of all premiums up to the date of 
application. “Condition No. 7- —In the caaeot whole life aMurances with • 
limitn.1 nuroberof premiums snd of endowment of assurances, afterfpremiums 
for not lets then two years have been paid and on application bdag 
made while the policies are in force or within i 2 months from the date 
on which the last unpaid premium became due, if the life assured Is actit 
alive, and on payment of all premiums up to the receipt of autii 
ppllcation and of Interest thereon, the policies will be made paid up for 
amounts proportionate to the number of annual premiums paid". Hdd.* 
ritat assuming that Cb. 6 and 7 are stipulations for forfeiture. It cannot be 
held that they are stipulations in the nature of penidtles sgalittt which 
tyli ff f ought to be granted. What ma y be c o nstrued as a penalty In the 

1. Hoiehand Totofttn. v PremchunJ, A 1. R. IWI Sind. 42 1 131 1. C. 

710 25 S. L. R. 279 

2. Jwsdo Rom, V. Mmhuta Ooi. A. 1, R. 1931 Lah* 696' 132 L C* 

580. 


P. Sonkuni Menon, r. fimpist af India Ltft AsswMaca tad 
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61 M. L J. 386 » 34 M. L. W. 643: 134 L C 977» 
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CMC of Bn ofiintry loan It not necttttrttT b pentlty in the cBte of B All 
Fund trsnSBCCion* 

The defendant executed b bond in favour of the platnrMF for a cettiln 
turn agreeing to pay it in two inttalmcnts It wat tHpulated that If the 
inBCalmenta were paid on the due dates no interest wcmid be charied. 
but in case of default, interest would be payable at a certain spedfiLd rate. 
The defendant failed to pay the insralmenta on the dates fixed. that 
the debca originally due by ch? defendant to the plaintiff carried Interestf 
but the plaintiff i^howed a concession to the defendant that if he paid the 
amount on certain specified dates no intereat would be charged, but that 
if he failed to avail himself of the concession he would be lltble to pay 
Interest at the stipulated rate from the date of the bond. Such a 
condition canf>ot be said to be in the nature of a penalty and cannot be 
relieved against under S. 74, C ontract Act, or on equitable grounds. 

The provision to pay all the future Instalmints in a lump sum in the 
case of default by a prize winner in payment of any instalment, provided 
for by the icutiwdri has been held in a number of cases in this Court to be 
by itself not a penalty and should always be relieved against.’ 

A subscriber in a chit fund purchued the chit at the first auction Icaelf 
and executed a security bond in favour of the stake-holder for regular 
payments of future instilments as follows : **If I fall to pay on the dates 
mentioned above, I shall pay the amount in default together with interest 
thereon at the rate of half a pie per rupee per each day of default, within 
the succeeding one month. On the default of even such payment, you 
can demand in a lump the amount due for the remaining inataimenta 
after deducting the amount paid till then, without reference to subsequent 
instalments*' that this decision^ distinguishes this case by reason of 

the fact that in that case the subscriber had not received the full amount 
due to him as it is argued in this case he has not done when he bought the 
chit* The matter for conaidetation U whether the provision by which he 
bound himself down to be liable for the future instalmenta and on 
default to have demanded from him in a lump the future instalments la a 
penal one. On coritideration it appears that it clearly it ruN, It li 
Impoiilble to see how these chit funds could be successfully carried to a 
conclusion unless the subscribers are bound down to pay and made to 
pay the instalments as arxl when they become due. If a subacriber 


1. Bishsimbhar Dai, v. Kotha Sfiigh, A. I. R. 1933 Lah- 523 X 

147 1. C. 755. 

2. M. fCur^ Ndiv.v. Narayanim h/oif, A. I. R. 1933 Mad. 252 s 

140 I C. 838 ; 37 M. L. W. 93 : 65 M. L 29; 1933 M. W.N, 
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3. SubblaK PUlai v. MMiUdh PUlai, A. I. R- 1931 MwL 657: 
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146 ! C. 1016. 
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177 : 85 L C 261. 
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dkftuitg, then it te quite obviom tb«c he ctn hm demetidedi from him the 
lull tmcmnt of the Inttilmentt which ere due from him. In this ceae dit 
eubecriber received the tout emotmt due to him undei the cUi. Thla 
cate teems to be covered both ts regards the ftcts and the rulea br the 
Bench decision of this Court. * 

A tubacriber to a chft fund takes the chit in auction and executes a 
aecuitty bond for payment of future instalments and agrees that on 
default of any one instalment. aU the future Instalments shall become 
due on date of default. Held.* that the matter has been an at 
rear by tbit decision* In which it has been held dissenting from 
the view of Srinivasa Ayyangat that the clause that all the 

future instalments shall become due on default of payment 
of any one instalment Is not penal and this case ^ it approved of Thia 
sets the matter at rest and there can. therefore, be no doubt that this 
default clause is not a penal clause. If the whole sum becomes due and 
there Is no penalty, then there is no reason fo call the interest which 
has to be paid on such«sum until the principal sum is paid a penalty. 

An increased rent was reserved in case the lessee committed a breach 
of a covenant. Held/ that the increased rent is not a penalty but is In 
the nature of liquidated damages. The lessor does not lose his ri^t to 
rccov er ft by accepting the original rent only, even if auch acceptance be 
with the knowledge that his right to the increased rent has accrued^ 
though for the period for which lower rent has been received he cannot 
claim the higher rent provided in the deed in case of a breach of a 
convenant; but for future periods he is certainly entitled to claim the 
enhanced rent. Even if the provision contained in the deed is in the 
nature of a penalty, (.'ourts cannot give relief against it. As pointed out 
In this casc^ with refersmee to forfeiture of a lease and re-entry on 
breach of a covenant that <"'ourts have no power to relieve against the 
forfeiture and the lessor was entitled to passeftion on breach of the 
covenant. 

An auction purchaser of a chit fund executed a bond. In easence the 
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bondi tmwidc chit he thBll pit the futare fniCBlcnenti ai they become 
due Btid tf bef«U» to pty any instalmente on the Jue date then he aayt 
In ihe bond : **i thall pay the tame within 15 days from the dace of 
default with Ifitetest at I per cent pet wenrem. If default U made even 
in repect of the payment by that time and thua default U committed In 
reapea of any one initaiment, I shall pay in one lump the entire am >unt 
of ail the instalments to come with Interest at Rs. L-i-O per cc^t per 
meniem from the date of default after excluding the payments r * I have 
made for the instalmems that \mi gone by previous to ( »c one In respect 
of which default il committed by rnr without hsvlng anything to do with 
the Instalments yet to come*' Mow It is said c lat the default clause 
bring tills case within S. 74, lll^n (g), Contract Act, because In essence 
this cHil fund transacCun it a contract loan wherein the borrower 
borrows a sum of money and gives a bond for a larger sum oi money 
with a def ult clause In that bond. Meld/ thjt to/•dare that the 
oblfgstion to pay the lump sum on failure to pay an Instalmer r is a 
penalty would have the etfect of relieving the purchaser of tlie chit 
fund from hti obligation to carry out the contract that he has made 
and to pay the consideration that he has offered at the time ot the 
auction. 

In she present case there is a decree directing the appellant to pay a 
certain turn of money. It it conceded that he be billowed to pay by 
icistaiments, but it is (aid down that if he fails to pay any instalment by 
the due dace he shall be liable to pay up the whoh* of tlie decretal 
amount. This stipulation is not a penalty. On taiiurr to pay any 
instalment the appellant is in no worse a position than he was at the 
beginning* U is absurd to say that the enforce.ncnir t»f the aiirr-ment 
is irtelf a penalty.’ 

After some contest the parties arrived at an amicable actrlenumt of 
their disputes and filed a petition to the following effect I he claim 
has been settled as below The defendant whll pay to the plainiifi 
Ri 1,100in full sacitfaction of the claim on or before iJth June- 1934. But 
If the payment is not made at aforesaid within that period, then the 
defendant will be liable for fviU claim, that is, Ks l,6?r> and full costs 
of the suit**- it was contended that the agrecmrnr to pny Rs 1,676 
was a penal jwovision. Held/ that it has been observed in a Full 
Bench Allahabad case* that S. 74, Contract Act. applies to the 
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385 : 1935 M. W. M 70 6H M L ). 28^ : 41 M.l W 176’ 
158 I. C. 1037* ' ' 


2 , 

3* 

4 , 


Ko Kyan Swe. v. U. Bu, . > 
Hirakd Kamum Bhatad, 
A. L R* 1917 Nag. 415 


I R* 1915 Rang* 341 ‘ 159 I. O 801 
V. Mu Dwrgti Bai MuHUhar Mam^adi, 


MohiitfUin, v, KasKmito BiIh, A. L R» 1933 All 252 : 142 I. C. 419 

55 AIL 334 ; 1933 A. L. J. Ill (P. fi.) 




me of 4 corr^prombe decree arid tr b open to » Cooit exectbllbt 
ituA decree to interfere with a stipulation by way of petsalty 
contained in rhe compromise and the contriry view taken In 
a Bombay case* was overruled later on in Ktiifinalwit* and had not been 
followed tr* the case of The question now is whether the 

sHpiilacion to pay Rs l,6?6 on default of payment of Ks IJOO on or 
before 30ch june 1934 was by way of penalty. ! o resolve this question 
one has to sec what a penaky means. When a contract contains a 
term w hich, not being an integral part of the contract, is introduced 
only for the purpose of securing the performance of the contract, that 
term is penal and equity interferes to relieve a party to the contract 
against it. A pci)alty is a term w hicK is extraneous and collateral to the 
actual contract When \ borrows Rs. ItX) from B and agrees to repay 
the same w ithout interest on a particular date, and in event of default 
agrm to r^ty Rs the latter stipulation is a penalty because it is not 

a parr of the primary contract and is intended to secure payment of the 
sum legally due on the fixed date There are similar terms as to payment 
of mccreit, which are well-known But if A owes B Rs. 1,000 and B 
agrees to receive Ks 80 ^ in full satisfaction provided chat the sum it paid 
by a certain date, but reserves his right to recover Ra. 1,000 on A^i 
taihice to pay the snialler sum oft the due date, the contract does not 
involve any pcn.dty. The test is whether or nor the larger sum that it 
payable by the debtor is actually due and legally recoverable. In the 
firsi mcriiioncd iliu.stration given abo'. e, the debtor is not liable to pay 
nc I iH the credifor entitle?! to recover i s l,i00 when the loan advanced 
interest was only Ks i,000. b«it in the laat-mentioned illustration 
the debtor is to pay and the creditor is entitled to recover Rs I,COO 

as tinn iti tr.e debt actually due and the creditor’s willingness to accept 
Rfi 6i-C w unly vi tonoession to rhe debtor. In England as ir appears from 
the English case^* “ that it if now a welhrccognized rule of equity that 
rhe Tcservadon ui a rigiit to i^ave iuU payment of money actually due on 
an existing contract, slio ud there be a failure to pay a smaller sum on a 
day Certain, cannot be treated as a penalty. I he law is summarised in 
Hflkbury's Laws oi England (liaiUham Editions Vol l i, p 191, as 
follows \X here money is actually payable or to become payable, a 
provision may valsdly be made tor diminishing the amount or making it 
payable by iristalments or allowing other concessions to the debtor upon 
stipulated terms ; and it the debtor complies with the terms he is cciticlcd 
to the benefit of the provision. But he must purchase the benefit by 

1. Shnakui; iinnwppa, v MahtiWya, IG Fiom 433. 

2. kmhnoljeij, v. Hart Uovind, 31 Bom. 13 : 8 Bom. L K. 813. 

3. hiagappa, v. Venkat Kao, 24 Mad. .163. 

4. Thompson, v Hudson, (1869) 4 H L 1 : 38 L ]. Ch. 431. 

3. Sweli, V. MtiSKm, (1863) 23 E. R- 420 : I Vem. 2l0. 

6. Ford, V. Chosierfigid, iEarb, (1854) 52 b. R« 416 : 19 Beav 428« 



Mckt aMipItnice w(th the termi tndtf he Is tn deftuk, the &1I fi 
P«1i^ ■odhecumotdainrdlefM egiinMcpcni^ TbMbcfagAe 
kw, tt is etddcnt thet the egreeincnt of compromise did not involve enr 
pensl provMoo. The egreemenc of the pettiet u wdl as the decree 
clctrly Miosv that the smaller sum was Intended to be paid in full 
aettlcment of the larger sum that was actually due and recoveralde. In 
Sttdi a case, as has already been shown, equity does not regatd tuch a 
provision as being in the nature of a penalty- 

Reference was made to this Privy Council case' but in that case 
itself at p IS, of 34 L A, Lord Davey pointed out . '‘Compound Interest 
it In itself perfectly legal but compound interest at a rate exceeding the 
rate of interest on the principal moneys being in excess of and outside 
the ordinary and usual stipulation, may well be regarded u in the nature 
of a penalty”. Therefore, the stipulation to pay compound interest at the 
the same rate <18 p. c. p. a) at on the principal cannot be held to be a 
Stipulation by way of penalty.* 

It was contended that tive agreement that the pledge should become 
itradeemsble if not tedeeme:! after three months was stipulation by way 
of pcnslty, and S 74, Contract Act, would apply. There la nothing in 
the Insertion of this agreement which is by way of peiuity not was it 
miplained in what way it was of the nature of a penalty- It is obviously a 
plain straight forward agreement chat, on failure ro repay the loan In three 
months’ rime, the property pledged should become the property of the 
pledgee, and the transaction should be terminstrd. There Is no 
evidettce to show that this was an unfair agreement, and, even if it were 
an unfair agreement, that would not in itself constitute it in agreement 
by way of penalty unlcaa perhaps it could be shown that the value of the 
bufialoes was so very much larger than the amount of the loan that It 
would become obvious that the clause wis really inserted as a means of 
bringing pressure upon the pledgor to repay the loan within the 
eontracted time,' 


In this case It was mentioned in th c decree that a certain amount was 
due to the plainrifl and that it would be paid by the execution of a sale 
dead In hit favout. The agreement transferring the property for the 
payment of the decretal amount cannot be called a atipulation by way of 
penalty.* 

Having perused the KisllMndi bond. It appeaia that the debt is an 


i. 


ftoni Sundof Kaet, v. Roi Shorn Krishen. 34 I A. 9 : 34 Cal. ISO : 
5 C. L J. 106: II C. W. N. 249 (P. C.) 

MuJetcahwar Trigiinaii, v. Sotyo Charm Stimani. A. L R. 1939 
Pat 160:180 l.C,109: 1939 P. W. N. 256:20P.L.T. 343; 
5IRR 338- 

Omriho, V. Bogowoti, A-1. R« 1939 Rang. 413- 
Laifihaguat^h.v Had fCiihen Ooa, A. 1. R. 1942 Oodb. 1 1 
19410. W. N. 1138«197 L C. 167: 1941 O. L R. 848. 



bmifig dtbr. It i« true thtt no interim w«i «# Ae 

Inmlmcnrs were paid within tirnc, but the ptniet cxmtrtctedi ffatK the 
bmvlments werf^ in arr rm. th;» creditor would hevethe right to retlbe 
interest tc a sripiUr^^l rarr It may be that ins proper case* the Court 
inav come to the conclusion that the stipulation to pay this rste of Interest 
was by way of penilry, bur that would only affect the question at to the 
rate upon wl\ich iurer^.*st would be payable by the debtors- It would 
not mean that the debt was not an interest bearing debt. In the present 
case, moreover. It has not been found that this stipulation to pay Interest 
was by way of any ptnalty or that tne interest can only be decreed ar a 
reduced rate. Under the aforesaid circumstances It Is held that this is 
an interest bearing bonor debt * 

The terms nf the compromise are perfectly obvious that there was no 
question of a sMpulacion in the deed of compromise. It seems 

that b>' reason or me compromhc the decree-holder was agreeable to 
make certain con. ions rn favour of the judgment-debtor inciacthe 
judgmenr-defa: jr wis prornpt in makinv the payment of the smaller 
amount mentronei in the deed of compromise. The facts of the case of 
KiiKun Pfasiii^ wer : similar to the present case where it was held that 
the proviso)n regarding the payment of the larger amount in case of 
default in payment of the smaller amount within the specified time was 
not by way ot penalty.'* 

7. Hig:i rate of interest as a penalty :—In this Calcutta case^ it is 
observei a4 follows —‘ due I wish to make U quite clear that I am 
deciding xi\,v c.u^ ;igr :en^ it .1 stipulation by w ly of penalty having 
regard to tin* circ im'itances of this case only, because it may well be that 
in ocher cases 75 p, c. is a perfectly proper rate, or at any rate, it may nor 
be a sripuiiuion hy way of penalty*’. V.\z princij^Ie enunciated in another 
Calcutta casc'^ seems to apply to the facts of this case. Thus 
In view of rhe particular facts of that particular case interest 
at 75 p, c. was a penalcy within the meaning of S, 74* Contract 
Act. On the otiier hand» it has been held by a Bench of 

Patna High Court mat tne Court is n >t cimpetent to rip up a contract 

merely because it considers the rate of interest hard and unconscionable ; 
and that a debtor cannot be relieved except by showing that he cornea 
within four corners of S. »6. Contract Act The latter is the correct 
view and thla is also the view which their ..ordships of the Privy Council 
have to several cases l aid down. O rdinar ily whe n a cr editor atipulatcs 

1. AfodHya Prasad Biuxgit. v. Gnbtnd Mitsir, A 1. R. 1946 Pat. 404. 

Z. ICtihon Pra$ad, v. ICwnj Behart Lai, 24 A. L. ). 210 : A 1. R. 1926 

AIL 278: 91 1* C. 790, 

3. Popular Bonkoif India, v. Cheronji Led, A. I. R- 1947 All* 136: 
1946 A. L. J. 4>^0. 

4* Kfitkna Charon Barman, v. Sanat Kumar Das, 25 C. L*). 3t 1 
44 Cal. 162 ; 34 L C. 609. 

5. Sodsh Oiunder Girf, v. HemChander Maokhopadhfa, 29 Cal* S23» 

R-20L 
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for t high f»tc of incereftc^ his obfece Is to secure the contInuAtice of the 
loan lather than ia early payment. How then can the inteteat be caUad 
penalty* When the contract provides a special cocidtclon for a change in 
the rate ot mode of calculation of interest as a puniihmenc for some 
defauiti that special condition may operate as a penalty ; but ordinarily k 
Is not possible to consider a high rate per le objectionaUe as a penalty 
within the meaning of S. 74, Contract Act*^ 

It is an error to say that the tendency in the modern decisions is 
always to disallow high rate of interest on security bonds where a 
property is sufficient for payment of a loan advanced by the creditors.* 

It has been laid down in a decision of thejucycial Committee,* that in 
the absence of anything to prove undue Influence or to show that there 
was an unconscionable bargalni the mere high rate of interest is not to 
be treated either as penal or unconscionable.* 

Alchougii interest at the rate of Rs« l-^O per cent per meiuem 
compoundabic every month is excessive yet it is not hard and 
unconscionable. This view is supported by the Privy Council decision,* 
It has neither hicn alleged nor proved that any undue influence 
was exercised by the plaintiff respondent in connection with the 
mortgage deed in suit. If the consent given by the defendants to the 
rate of Interest stipulated in the deed of mortgage was free, and no 
undue influence or coercion was exercised, the appellants cannot be 
allowed to plead that they should be allowed a relief by way of 
reduction In the Interest agreed upon merely on the ground that the 
rate is excessive 1 he defendants are, therefore, bound to pay at 
the rate, and in accordance with the terms proved in the mortgage 
deed.* 

As pointed out in this case,^' a Court has no power to reduce 
the contracted race of interest solely on the ground that it is hard, 
excessive, extortionate and vunconscionable apart from any question 
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3. 


4. 


5. 


Ncahuni SaKu, v, Baimaifi Prasad, A. 1. R. 1917 
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of undiue Influence or frau<l A parry to g contract cannot 
iron the ground of undue influence, imlen he proves that the other 
pgrtywaslna position to domir>an* his vil!. The mere iact that a 
party lo a contract was at the rime of contract Uydrhta i fo the party^s 
brother* does not put the Utter oarrv irt % rotition to domlnare the 
will of the former party. As pointed our in ar^ocher case* if the 
consent given by a mortgagor to the rato of interest stipulated in the 
deed of mortgage is free and no undue influence or coercion is exercised, 
no relief by way of reduction in ih -* interest aureed upon can be allowed 
merely on the ground that the rate is excessive^ If the -ate stipulated 
in the deed is not hard and unc ’‘nsciombh*. the mortgagor is bound 
to pay. Held/ after relying on thr af.ni-stl l decisions*'* that 
both the lower Courts have held in the pres/nt case that the mortgage 
was not executed under nnv ijndu»* if'flucnce. In the absence of 
undue influence or unfair dealing no t nsc ot clog ran be put forward 
merely on the ground that a high rate oi interest has been stipulated 
for in the mortgage deed. this cast/ in this connection. It 

cannot be said that the rate of interest was hard, excessive or extortionate 
In this case- 

No attempt has been made bv '^he defendants to prove that at 
the time when the contract was en’ red into, rhr plaintiffs were in 
a position to dominate the deiendanw and to exercise undue influence 
over them, to induce them to enter into the contract, and that the 
defendants Were not free agents in cntcrine into the contract. The 
defendants failed to prove th the plainrlffs are clearly entitled to 
the interest at the rate stated »n the kc«l?M/iyai even though it be 75 
per cent.* 

In this case the bond shows that the mortgagors borrowed >0 mda of 
paddy w'orrh Rs. 200 at Ks. 4 a maund, On<* of tiu' defmees was that the 
paddy at the dare of the bond was selling at the rare of Rs, I or Rs 2-'4-r 
a maund and the price on the date on which rhe bond w^as executed was 

flxed at Rs. 4 in consideration of future interest and profit to the 

mortgagee. The amount borrowed was payable in six Instalments running 
over six years and it was stlputareJ char in defa ult of payment of any one 
of these instalments the mortgagors would pay interest on the defaulted 
instalments at the rate of one pan of betclnuc per rupee per month. The 

! Suichlol, V. .Mvrari Lai. 1 l-uck. 160 MO. L. L ^5 : ) O. W. N: 

‘ 248 : 9> I C. 1019 ; A, I R. 19/6 Ojdh 273. 

2. Baml. v Debi Pfasad. A. I. R. 1925 Oudh 535: 12 O. L !. 379 : 

.•^9 1 C. 348. 

3 Ram Prasad, v Khwsal Singh A, I. R. 1926 Oudh. 408 : 13 0# L ]• 

160: 3 O. W. N. 400 96 f C, 4 3 : 29 O. C, 253. 

4 Saheb BaJtih ^ingh, v. Mahomed Ah, A. I R. 1920 Oudh. 114: 

' ' 70 L I 389 : 58 i. C 115. 

BoshtfiiUa Bhaiya, v« Mcofon, A. 1< R. 1926 CaL 690 ; 92 !»C« 
593. 
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evidence on the record shows thtt t of betelnut at the time when the 
contract was entered into wu worth from 2 annas to4annas» The interest 
accordingly chargeable on a ddauked inscaimenc was under the bond 
from 150 to 300 percent* The plaintid however, in the suit charged 
interest at I anna per rupee per month» that !$♦? ) prf cent per annum. 
HeW,* that the Court is not concerned with cases where there Is 
stipulation for a double rare of interesr. namely, one rate of interest If the 
amount lent is paid within a certain period and a higher rate if it is not 
paid within that period, either trom the dace of the bond or the date of 
default. Even the ameiKlmcnt in did not touch the question under 
consideration, namely* wheri originally no interest is stipuiaceJ but it is 
provided to run from the date of default. In the present case tlie Interest 
charged is not increased " interest but it is charged for the first time 
from the date of default and chtrre is only one rate of inrer^sr whereas 
the Explanation to S. 74 contemplates two rates, one lo v^-r and the 
other higher. In the Allahabad case* one of the learned ludges took the 
view that the Explanation covered a case like the present But when the 
taw speaks of a particular kind of contract it is not permissible to say chat 
It includes other contracts also but not of the same nactire, on the 
principle of expfissh unius est exetusio alteuus^ From a review of the 
case'lsw ic would appear char when money is lent payabl-without interest 
within a certain period and to carry interest on defai*’", r.u* stipulation 
it not penal unless the rate is exorbitant. This view is jufitifiable for if 
the race is exorbitant it comes witliin the words " if the conrraW contains 
any other stipulation way of penalty ** added to S, 74 in 1*^9 for the 
Court would then be entitled to Infer that the rate of inttTcsc was put 
not as a matter of actual contract between the parties but for the purpose 
of either accelerating payment of the original loan or penalizing the 
borrower for not paying within the time specified. uch •a contract, 
therefore, contains a stipulation which may fairly be regarded as penalty 
The following propositions arc fairlv deducible from the wording of 
S. 74, Contract Act, as it now stands and the authorities upon it where 
the bond stipulates that the loan will carry no interest for a period but in 
default of payment during that period interest is to be charged from the 
dace of default: (1) where Interest is to be charged from the date of the 
bond, whatever the rate may be, the stipulation is in the nature of 
penalty : (2) where interest is to be charged from the date of default at 
the usual, ordinary, contract rate the stipulation Is not in the nature of 
penalty. (This is not of much importance as if interest is charged at the 
ordinary rate the Court will not interfere with the contract even if the 

1. Rsiia Mia, v. Nadera/iama Mia, A, I R. Cal : 5^ Cal 613 ; 

135 I. C 791 ; 54 C. U J* 376 ; 3S C. W. N. 1224. 

2. Noiof Ala ICfum, v. Myhammod Atgl Aii fClum, A. I. R. 1928 

AIL 255: 107 I. C. 249. 
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fdpufaitit^n i$ hdd to be penal I M where the lotn ladudlee the titm 
adivenced and future compensation or past interest due, the stipulation for 
payment of interest at any rate from the date of default is penal. ( This is 
in accordance with the principle underlying Ulus, (g ), S. 7 ’, adiled by the 
amending Act of 1899}« MMf the rate ot interest is exorbitant the 
stipulation la penal/ The contract in the present case comes under Rule 4* 
It has been found that the bond was for the proper price of the paddy 
lent to the mortgagors. The rate of interest is, however, I >0 to 300 % 
though the plaintiff charged only */ ^ % which too has been considered 
high: see IIUjs. (d) to S. T4, < ’ontract Act. k Joes not say that in default 
of any one instalment the entire amount of the bond would become 
due, but the rate of interest chargeable under the contract and actually 
charged Is exorbitant enough to make the stipuhition penal which may 
be rellevrd against. In this view of the matter the Court Is cr^tirled to 
reduce the rate of interest on the express wording of S. ' I, Contract Act, 

After reviewing the casc-law\ the law, now, is that In fhe absence of 
anything to show that ihere was undue influence, the rate of interest 
Cannot be treated as penal or unconscionable merely because it Is high* 
and the Court has no option but to allow the rate stipulated in the 
contract. ’ 

8. Lease in the nature of penalty:'-In the kabuliyat it was stated that 
alter the expiration of the terms of five years the defendant wont retain 
possession without taking fresh settlement anJ if he does retain 
possession, he shall go on paving rent to the maliks at the rate of !^s. 5 
per b*gha so long as he shall so continue in jx>s5es8U>n, and to this pa* , jnt 
neither he nor his heirs shall have any objection The term m?’:iuioned 
in the kabuliyat expired in 1320 and the plaintiffs brought a suit i recover 
two years' rent, that is, for 1321 and I ^22, at the rate of Rs. S per hisrha. 
He/d,® that in the case of' hmpot* it was stipulated in the kabuliyats : 

‘ that after the expiration of the term of five years I shall cease to have 
any right to retain possession ; that in case f Uil ro execute fresh kabuiiyats 
the rnaiik tammduTs shall have the pow^-r ro reiln ? renr at -Is '> per BigKa 
on the strength of rhe fCubuliyiit ani I ahxK h ivc no ohjt.:ri.in r i this'*. 
It appears that the present case and the cise referred ro above are almost 
identical so far as the terms of the ib?*/vj* r rrn •!. In the 
case of Oobrnd* the decision of was ml it was held 

that an agreement by the tenant that if he he'd -tver uoon the expiry of 
the term, he would pay rent at a higher rate th.\n h •. di 1 1 irl ig the term, 
waa valid and enforceable. 

!. Han'pada Ray Chawdhwt, v. Jagoi shoo. R. N34 Cal. . 

33 r. W, N. 1«2: ISl I. C, 15'. 

2. Romndhin C KoiMlfiuty, v. Kumodmi Daaii. A. 1. R 1918 Pm 

2f 9 5 45 1.0.901. 

3. ( unpul SingH, v. Jasodiuu Singh, 20 1. C. 516. 

4. Gobind Mdndor, ▼.Boioni Proaad, 21 L C. 3$. 
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The luihuUyat wa$ for a term of ten year*. It waa atated tn the 

tnat the ri‘.r>f fixed sit 7o a yiir^r, that there waato bee 

traporjiry \ thirds ^0 rwyahL- the term 

i>t r.h^ Eu,ii -rs *- 5 £pfn' of rhe r-nri r,’■-'.vo jl-Uv « fresh 

u»it' ft<? a S!*?'!.*r'avn-:: \ras [v.^t ''ta'ie. the rent 'Vai 

robe pai'i nr tlu: tnu-ui .-s- <■ .* v-;sr. [t h found fjMt altKoutrh the 
t^'Tm oi the (rrn.^ ■'Npir-j iony: ay'o, me deie;»J;?nt 'A'r u. on paying* rent at 
thi^ r;utr of ?t, ■0,. whtc > ,ij pi-.if3 tv* have been in tlif* iandb^rd’s 

book nt itni --ih-j ■li-.j i -iu- pf:nn»'ifi'« srtv.io.v-, pre:?ses.i the 

drftMKlanr ft> <.‘n vr inio a ir,“^h be n-vi r J..rniarid'td rent at 

the rfirr of yh .'i bi/ oo'it *hr I iHon ^:)t' d*‘f.‘'>danr'< ‘?h<juld 

Pffvar fuer;t!e...| iu rxinry of the n-rm so kw as a fresh 

>.v,, ,.vna!c!ajse. 

thm K t -r ■>, ■ -i.rf-xv.,. .,f [v.T -,»? rrvit .r.- .,;v,,, t':.-,- dd 'iviant to enter 
into a fVrih >' 'h i 
wa« not in: ^ 1 j > ; 

In f'.,‘ prtrv'f*' >, > 
th'-r d>h- n j ajus *, -t'; 

half trr* 0(00 (,'U oi I 

to do «iO of 
rh<^ m vV;r': 

Sfipuloiori t'i puts’ - 
the CO!) r.ior i'-n ir 

OUKiU ro <',<i'i.'.;- V 
p.uij.’oio' .'.t.;- an'i ; 
rhe pro b.K 

Ac 'Ordj.'u: 'o :! 
is nor fW/\r :■» h.ii \ r’^^ir 

p-MytiifOt of In■ t.'T'lOi n. •*'. {►.otiiirn*' 

t*. must Kr (.'ik--n to 

iniStf pr:*s;'ir „ r-r • :m d.vMjont s ot -va^ Ofinpromlsf-J. The 

inovwions of rompr-.n-,' that rsp to :; yi-ars the .i fenAantt 

were to UoU the rr^n i' ".. or a r. ti! oi Rs. 4(\' a year nii.:i that if the 

ilete:i.ia(irs t' .iDt - i to ■■ .■..i;>v ti-'-pumi- s ait'r the ■t.^piry ,-i H years, 
withoiii *.)k 'ti! :\ !::■ ;i s-,:l-."..-nt f.oti!,i hme to pay rent 

1. Ka: h'i.h i h iTi/t, t ■’’.itiKU.i thy^. v Ja'rniuil.th Mna.iat Sar/iui 
A I iv 9 S* i ai \, C ’ 


I! ;)ro'‘ 

b.' 

. j ' 1 
• r • 

' 

. O ! 


■ '.e *"x-/yy \‘ii me f-.T'ln ol r-.e kahut'yui^ and 
.1 np'>n 

ov.f't.r -AMS fi;r,r if ifr-.k' fh.- Iviise ti^rniinatcd 
'■> ■ ■ * - ''‘V s \ nj:d o'ty r • t u" lindiord 

' * ' ^ brvi n r. of th *ir objt\:tlon 

- iifvi! .-Is tjon f'i prodiK: risscssed, 

> -v s;;.ni‘d p ly :ir b'» fi j \ .. 

'■s*'-' •* fU'i ! nor ii-'inr to be i-> 'UhoprantiW'; p'-^ff 

in 3 . n' -';.v on tio- .ifoitbrnrs I Court 
i' v-il n' of th,* prolnc' in the 

•v.k: l r'.,* fTbimfuh a upon value of 


densions of rhe K’d't-ijil (kiininirr^e*’''* it 
in every 'vlicr.' ri-vre i*; ;i stipulatit'n for 


•f rc \c ’Ajt lusi c rtain time. 
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JOT per month. It \vg« held that what the parties intended «Pii 
diiti If the defendants wanted to occupy the premisea after the expiry 
dl n years, they could dcher cake a tcesh sertlenient or remain in 
occupation with a fresh S' tdement on a rent of Rs. !00 per month 
which the parties ^?x chat time thought would be * fair reot after the 
lapse of 11 years and that the terms were not penal and. therefore, 
they were enforceabU* This case is almost exactlv similar to the case 
ofCttnpot.^ In a Bombay case* it wus held that the doctrine of 
penalties was not applicable to atipul^tti nts contained in decrees, in , 
chat judgment Birdwood. h, citisl the ioHowiajj remarks made by 
West, 1, in the Bombay case * ‘ The principles which govern the 

enforcement of comraccs and their modifications, when jtisrice roquires 
it. does not apply to decrees which» as they are framed, <'mboJv and 
express such juscic- ns tiic Court i« capable of conceiving and 
administering* rhe admission of a power to vary rhe requirements 
of a decree once passed would introduce uncertainty and confusion. 
No one’s right would, at any stage, be irstablished that they could 
be depended on, and the ( ourts would be overwhelmed with applications 
for the modificatiatt on equitable principles, oi orders made on a full 
consideration of the cases which thev were jneant to terminate. It 

is obvious thiir such a state of things would not be far rtMnoved from 
a judicial chaos; and as ordinary decrees rhus uncliangeable, so 
•re those in whkH though a special provision for the convei^lencc of 
parries their own disposals of their disputes are embodied. The 
doctrine of perialtiris i'* not applicable to such a class of cases ; and 
those who, wlrh eyes open, have made alternative engagements and 
invited alternative lyrvfers ot tne ''ourc, must, if they fall to p^form 
the one, perform the varher, however vreatly severe its terms may be'*. 
The defendants, rheret«.)ri?, cannot put fv>^\v; 1 ^^d the doctrine of penalties 
in the present case considering that they held chdr premises under 
the terms of the compromise embodied in t \e decree * 

The covenant to the effect that if the defendant continues in 
possession Of the land after the expiration of the first kahuiiyai, then 
he would have to pay rent at a higher rare, is not in the nature ot 
penalty, and it can be enforced even if the renanr han acquired occupancy 
rights during the periovi of kabuUyat.* 

The respondents attempted to argue that the sctp\jUtion for the 
payment at the rate of Rs. 7 made in the fcabu/iyat was penal and could 
not be enforced. It is true that a somewhat similar provision in a 

1. Gunfyat Smgh. v. Jasodfuir Smgli. 17 C, L, J. 590. 

Z. ShirekuU limapa Hegda, v. Mah/iidfa, iO l^m. 435. 

3. Bal Pra$aJ, v. Dh'imidhar Sakharam, iO Bom. 437N. 

4. Jitendra hJaih ChaUer/ee, v Mt. )asoia Sahun, A I. R. 1926 Pat 

U2 : 1925 P. H C C 35^ t 92 I r 617 : 7P, L. T. 299. 

5* Kuman Dos, v. KuckaU Mondol, A I R. 1928 Pat. 62 ■. 9 p, L I. 

161:105 I azo 
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fcofeiiUorai executed by a tenant in favour of hta landlord waa held in thti 
Calcuna case* but Rampini* ]«, who was one of the members ofthe Bench 
before which that case came up for decision gave a dissenting judgment 
in the case and in a later case* the facts of which were very similar to the 
facts of the present esae* it was definitely held that a stipulation for the 
payment of higher rent: '*was not a penalcy incurred by reason of the 
non‘*cxecution of the fresh kibulijcu**. This case’was followed in the 
case of • where it was held that an agreement by the defendant 

that if held over upon the expiry of the terms of the lease he would pay 
rent at a higher rate chan he did during the term was valid and 
enforceable. This it also the view that has hern consistently held in s 
series of decisionsof this Court It was clearly pointed out in 
these cascs^'* that the clause tor the payment of the enhanced rent is 
not penal because apparently it was not introduced into the lease to 
compel the performance of an act stipulated in the contract but was 
merely sn option given to the lessee which he may accept or reject as he 
chooses, and was pc:)inted out by Iwala Prasad, ) . a stipulation to pay a 
higher rent for what is in effect giving to the defendant the valuable right 
of occupancy In the land is neither penal nor an unreasonable one. 
Besides, as was pointed out by Frcrc & Holloway, JJ. , in this casc*^ “the 
tendency of the Courts of equity as well as the Courts of law at the 
present day is to interfere as little as possible with the express intention 
of the contracting parties*', the same learned Judges further observing : 
*‘We have sufficiently indicated our opinion as to the policy of relieving 
parties from the effects of their stipulation. That policy has been 
condemned by nearly every eminent judge who has had occasion to 
consider the subject, and arose at a period in which the views of the 
Legisliture were very different to what they now are*’.’ ’ 

In a contract of lease for ^ years at Rs. 5,000 per annum, the lessee 
paid Rs. i.iXX) in advance as a guarantee for carrying out the terms of a 
contract and agreed to pay the balance on an appointed date The 
contract contained a clause that if the balance was not paid by the 
■pipointed date, the money already paid would be forfeited. On breach 
of contract, the lessee brought a suit claiming the refund of advance^ 

1. T^endra Natain SmgM. v Bakai Sinzh, 22 Cal. 658. 

2. Gunpflt V. Ius(fdhur Singh, 17 C ! 1. 590 ; 20 1. C. 516. 

3. (jobind Marttiar. v. Ranarn Prasad, 18 t' L 1, 74 : 21 1. C. 351, 

4. S. A. 11of 19 i 7. 

5. S. A. 902 of 1917- 

6. S. A. 397 and 198 of 1917. 

7. S. A. 717 of 1919 

8. Kiiman Oas, v Kachali s4andal. A* I. R. 1928 Pat, 62. 

9. Kuman Das, v TiiaUhan Singh, 9 P. L. T. 184. 

10* Admkey Ramchandra Row, v, Indidusn Appalafaht GaTU 4 (1865) 
2M.H r P 4M ^ 

11, Kuman Das, V. Radhtka Si«vh. A* 1 K* 19?9 f^at. 7lT : 0 P L T. 
669 : 9 Pat. 487 : U4 L C. 625. 
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iial4^ duttbeoMia iKiinc for eooriderttioa It whether tbe fpravMon 
for forfirtnwe of Rt. 1,000. if the total amoum were not paid hr the 
•ppolntedl date, to a penalty or not. in our opUdon, It it aoc a 
'*t(ipulatfon by way of penalty" wfthin the raeaiving S 74. Contract 
Act. but a ciauae for forfeiture of a deposit already made, which to not 
of a penal character. This hat been repeatedly held with regard to aalea, 
aa. for example, in the case of Waliit* where Fry, said “It appeatt to 
me on prfatdple that a man who dectlnea to perform hit contract can 
hare no lien for money which he haa expended in part performance of 
It” Fry, l .'t judgment quotes earlier English ruling!*'* to the same 
effect. In India this has also been held in this case* and there is no 
reason why this principle should not etjuaHy extend to money actually 
paid In advance as a guarantee for carrying out the terms ot s contrset 
to lease- The lessor to entitled to retain the sum of Rs. I, 000 but he 
cannot have it both ways and have the Rs. 1.000 forfeited under the terms 
of the contract and also damages on the finding that this sum to s penalty 
which ought not to be enforced. ‘ 

9. Reduced rate of interest on punctual payment aa penalty — 
Interest at 94 % was not penal in this case because the mortgage deed 
provided that interest should be paid at 94 p- c. but that if interest at 74 X 
was paid on or before the half-yearly dates fixed, the same should be 
accepted in lieu of the higher rate.* 

The covenant to accept interest at a reduced rate, If interest is paid 
punctually, does not make tne original rate of interest a penalty within 
die meaning of ii- 74 of the Contract Act7 

The deed recited "I will claim a remission of annas four per cent 
per month from the interest, If 1 pay amount as stipulated. I will not 
fU>m remission if I do not repay the amount as stipulated". Held;* that 
the reduction in the rate of Interest contemplated on punctual payment 
of instalments does not amount to a penalty 

In order to avoid the consequences of S 74, all that a mortgagee need 

i" PqVampal Sngii, v. ^rdar BwdK Singh, A. 1. R. FWS Lah. 62 : 

177 I. C. 354. 

2. Wallis. V. Smith. (1882) 21 Ch. D. 243 : 47 L. T 339 . 32 L }. 

Ch. 145: 31 W. R. 214. 

3. Hinton, v. Spatkes, (18687 3 C. P» 161 : 37 L J. C. P. 81 : 

17 L. T. 600 ; 16 W. R. 360. 

4. Ma»«. V LWt. (1874) 9 C. P 107 : 43 L. J. C, P. IJl 30 L. T. 

169 » 22 W. R. 334. 

5. S. V. Vipper & Co, v. Scwai Ram Panhad Mills 6f Co, A. L R. 

1927 Uh. 721 ^ 101 L C. 686. 

6. Mali Lol Das, v. Eastern Mortgage 9 Agency C^. Ltd, A. I. R, 1921 
P. C. 118.: 25 C W. N 265 : 61 1. C. 486 : 47 1. A. 265 : 

28 M. L. T. 351 : 1920 M. W. N. 631. 

7. Ktiltuia Prasad Chsuidhitry, va Romaud PatiuUk, A. 1, R. 1921 Cal, 

109 : 48 Cal. 1036; 33 C. L. ) 414; 25 C W. N. 776: 

61 L C:. 923. 

8. K^o Roo, ▼. Ktlihna Rooi A. L R. 1922 Nag, 263: 10 L C. 31, 
E~203. 
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to do to to rcAerve die higher rate u pcythlc under the mortpte tod to> 
provide tot Its rcducdoo in cese of punctudi ptTmenit.^ 

A debtor promtoei to pt^ ititereit at Up c on the ban. but he hid 
the option of pairing the interefc tn advance monthly and b tuch a ctac 
% would be charged Hdd.* chat luch an arrangement to vaUd and 
not penal and S 74 dora not apply to the transaction at ail 

10 Forfeiture of earnest money In the nature of penalty 

According to the Engitoh dedsiont where there to a deposit by a purchaser 
under a contract ot sate of land, the deposit it not forfeited by Kim, 
where there U no repudiation or aband jnment of the contract by him ; 
and where the vendor rescinds it before the contract is put an end to by 
the purci^aser, he cannot retain the deposit. Where the damages 
sustained can be assessed and It is below the deposit amount, will not be 
forfeited. This case of Sfinivuia* is rightly deckled. Under the Indian 
Contract Act the vendor can recover only the damages sustained by 
breach of contract and if he rescinds the contract he must restore the 
deposit In the present case no damage has been suittined and there to no 
pies to that efiect ,* 

The def^nvdant purchased a plot of land frorn th«* plaintiff at an 
auction under the following terms of the document 4 of the 

document pr*n*id«fs thsr each purchaser shall immediately after the sale 
pay IntiJ the Mufhcipal Office a deposit of iO p c. of his purchase rnoney 
and shall tkn an a«ret*mcnt In the form sub-joined* and shall pay the 
reskiue of the purchase money to the vendors within a period of nine 
months from the dace of the sale and on payment of the said amount the 
purchase siiail he cum Atvad. Cl S provides that ‘Uf any purchaser fail 
to comply with any i>t these conditions, his deposit shall be forfeited ar»d 
the vendors shall Sr ar liberty to rc-selt the lot or lots sold to him either 
by public auction or by contract**. The defendant made a deposit of Re, 1 
only at the timr of the auction sale and failed to comply with the rest of 
the cor'iditi ' irld/ that the plaintiff was entitled to recover only 
10 p c ot rui' irchs'% ’ money which the purchaser was bound to 
deposit ansi nut rh^ loss which mlehf accrue to the plaintiff on re-sale erf 
the plot of i:4nd, 

A person deposited a certain amount as earnest money for the due 

U FitrKbolmrt, v Bonk of Upper India Ltd, A. 1. R, |921 Uh. 548 • 
77 I. C 523 : 5 L. L. J. 438 : 4 Uh. 258. * 

2 Ac^^utraiOT Gmeral of Bmma. v. M. E. MoOa. A. I. R. 1928 
R«nir 573 105 I. C. 592. 

3. Srinkfitsa, v Rathanasabhatmthy, 16 Mad. 474, 

4. ^ Apjiw Om 33 MuL 375 : 20 M.L J. 

5. Allahabad tmiHOfement Tntu, v, Tikanira Jant BahaJuf, A. I. R. 

im aJL (21; 38 All. 52 : 13 A. L. J, 1079130 i C 

5o4, 
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peffacmMice by him ofhisptrt of tbt cotitrtct under which he ifiwai 
to pty the other ptrty • certeln turn but broke the contract thereafter^ 
that the other party who becotnca entitled to retain the depoiit 
•• torftited under the rermr of the contract m\ist, in a suit by him for 
damages for the breach of Ci>ntract. itive credit for tin? amount 
retained as forfeited and can only recover the diflfcrence between 
the actual losa sustained and the amount of the forfeited 

deposit. in Mayne on Damages, pages 248-24^ it is stated ai 
follows:—•^It resuitt itom this that seller seeks to recover damages 
beyond the amount of the deposit, he m\ist give credit tor the deposit 
which he has retained”. The present case'Is covered by the authority 
of Ockendrn* which was distinguished in Eiiex* .nod referred to with 
approval in Hoti/e.* and was apparently followed in this case.‘ 

In every case governed by the IndUn Contract Act, 187:. where a 
deposit is made by a purchaser with the vendor as part priyment in 
advance of the purchase money, subject to a stipulation that it shall be 
forfeited if the purchaser shall make default, S. 74 of that enactment 
applies, and gives the Court a discretion to deal with the question of 
forfeiture on equitable principlca. To come within the principles 
appUceblc to ctrncft money, such deposit must be something paid over 
at the time of entering upon the bargain, and that chose 
principles cannot rightly be applied to any future payment to be 
made under the contract. In order to consider the true nature 
of earnest money the Court must enter upon some retroapect. 
As pointed out by Fry, L J. in Houe* 'The practice of giving 
something to signify the conclusion of the contract, sometimea 
a sum of money, sometimes a ring or other object, to be 
repaid or re delivered on the completion of the contract, appears to be 
one of great antiquity and very general prevalence”. It was known as 
arra, or arrha land more frequently as inabo or ujfkaha to the i atins ; 
and T. Maccius Plautus, a writer of comedy who lived 200 years before 
Chriat, wroic *atrKakoni Has deda ^uadraginta mtruis\ In Sandari' 
Inatltutes of Juatinian. Ui. 23, we retd, "Ii quireciifaf adtmpkre cjntractum, 
si quidemcil empeor. per At quod dedii ; u vero ven filar dwplum, reicituere 
COfflpeiktun licet super orrhh nihil expreisum est*. Here there was mutuality, 
if the putchaaet broke the contract he lost his deposit; if the vendor 
was in default he repaid double, even though no turn beyond the 
eariMit was apedfied. Three comlngcncief w«fre provided for If the 
GOnCrect was perfornacd the earnett, ai such, waa ^ 
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IHurehiier broke the concrtct, he forfeited the etmeet If the veodbr 
broke the cocitrict, he forfeited m tmounc equal to the car o e it » 
beitdea hwring to return the eatnett. From the Roman Law the 
prtnciplea relating to the eirneat, piHei into the law of England In 
Bracton, Lib. il c. 27» we find, cum nffamm nominee ofiqiiid dolum 
yheiu ante trodUonem, it emptorem emptionis poetiitueric et a contracUi 
veattre vaburit petdai quod dgdit ; $i auiem vtnditorem, quod aimm nominee 
receperit empfori res^tuai duplicotum" h la thus clear chat, even in 
English Law, the original custom was for both parties to bind themselves 
to one another in a stated amount as earnest, the amount being 
deposited by the purchaser with the vendor. But the lUbiliry of the 
vendor was subsequently excluded—whether by custom or cascdaw Is 
lmmaterlaL*-^snd the onesided transaction discussed in Hone^ remained, 
with the consequence that the earnest became confused with part 
payment, liquidated damages, and penalty, and the amount of the deposit 
became a factor in determining under which category it should be placed. 
But an earnest remains to the present day something paid or given at 
the time of the bargain to evidence the fact that the negotiation hu 
ended in an actual and binding contract, and as a pledge for its due 
performance by the depositor, to be forfeited in case of non-pi rformance 
by his default. This was the t^nes or eemes of Middle English, the em 
or emei of the Welsh, the lules of the Scotch, the arthes of the l-rcnch, 
and the anhabon of the Greeks, in India c is generally called bayana 
and Is frequently a very smalt sum*—sometimes a single rupee--which is 
not taken as anything but a symbol of earnest dealing, and that is its 
proper character*. 

S agreed to sell paddy to A and rectived a deposit of Rs. 500. 
A failed to pctfottn lib part of the contract and u sued foi damage, by 
S. The finding is that it waa A that broke the contract. The 
queatlon ia whether S ia reatricted in his claim by the amount of the 
depoalt. Held,* that the parties have their right to damages under 
S. 73, Contract Act, and unless they expressly contract out of that 
right under S. 74 they are entitled to such compensation as flows 
from the breach. It is difficult to follow the Allahabad decision. * 
In thia Presidency It Is now settled as appears from this dedsioti* 
that the forfeiture of the deposit for fiiilure to perform ia not aflFected 

U Howe, V, Smiifi, 53 L J. Ch, 105i ; (1884) L. R. 27 Ch. D. 89. 

2- BaUMdae, v. Pdifiji, A. 1. R. 1916 Nag. 104 38 I. C. 915 : 
12. N. L. R. 177. 

X SuUamaniam Chettior, y, Aiftnu Petwmd, A. I. R. 1917 Mad. 
161 : 37 I. C. 377. 

4. AUafidtod Impniwnietti Tmit, y. T&andn Jang Bahadur, A. L R. 
1915 AH. 388 ; 30 1. C. 584 : 38 AU. 52. 

5* M«asa AiJsiT, y. Appsmt Padayaehi, 38 Mad. 128 1 19 1. C 
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hf S. 74, CofUftct Atie. In « hter FuU Bench eiie^ B w«t hdd 

Iftie nmount forfeited met be uken titfo eccoucir In cctlinillDf 
diednmegei. That was dbo the view taken ki the case of Oft.* 
It totlowa foom theae rullnp that the general right to damagea remalm 
unaffected by the forfeiture, although in eatimating the dmmagei the 
amount may go towards mitigating the claim. 

PlaintiFa auit ia for arrears of rent and for a declaration that the 
amount deposited by defendants under the rental agreement has been 
forfeited. It is in effect a suit for rent coupled with a claim for the 
damagea provided in the contract, if a forfeiture of a deposit can be 
icyled damages. Held/ that in the Full Bench case^ it was 
dearly held that in the cate of a sale, S. 74, Contract Act, was not 
applicable and chat a stipulation for forfeiture in case of breach is 
not a penalty. The same view was held in the case of On* regarding 
a lease, and it is not contended that any distinction can be drawn 
between the case of a sale and chat of a lease. In determining whether 
the sum of Rs. 150 agreed to be forfeited was a deposit or not, the 
Court must be guided by the reasonableness or unreasonableness of 
the amount Taking all the circumstances into consideration In the 
present case, it must be certainly held that the amount to be reasonable, 
being, as it is, one^half year’s rent in a rental agreement for five years. 
Following the Full Bench ruling^ the plaintiff is entitled to reutn the 
deposit, and is also entitled Co his rent. Plaintiff has made a further 
claim, i* e., for interest at 24 p. c. from dats of suit until realisation 
which is clearly in the nature of penalty. 

It is laid down in the case of Monkin* which approved the welTknosm 
English cases of Wallis* and Cooper' that neither S. 74 of the 
Contract Act not tho principles of law laid down in decisions dealing 
with promises to pay specified sums in case of breach of contract, apply 
CO cases of forfeiture of deposits for breach of stipulation, even 
chough tome of them are but trifling, while others are not In 
such cases the rule is that where the instrument refers to a sum 
deposited as security for performance, the forfeiture will not be 
interfered with, if reasonable in amount.* _ 

1. VeUore Taluq Board, v. Gopalasami Noidu, A. I. R. 1^16 Mad. 

485 : 17 M. L T, 84 : 38 Mad. 801 : 26 I- C. 226. 

2. Orr, V. Chithd Chinna Vesoppa Chetty, A. L R. 1916 Mad. 584 : 

17 M L T. 229 : 1915 M, W. N. 249 : 28 L C. 318. 

3. N. VcnkotacluiW, v. RamaUnga Tevan, A. 1. R 1918 Mad. 36 1 

45 1. C 417 ; 1918 M. W N 197 7 M. L W 404. 

4. Notesa Atyar, v. Appevu Padayachi, 38 Mad. 178: 19 1. C. 462. 

S* Monion Palter, v. Modrai Railway Co, 29 Mad. 118 : 16 M. L I. 

37. 

fo Warns, V. Smith, 21 Ch. D. 243 : 52 L h Ch. 145. 

7« Cooper, v. Lorufoi Brighton and South Coosi Rathooy, 4 Ez. D* 
88 : 48L]. Ez. 434. 

& Smger Saueng Maohine Co, v. hdamg Tm,' A. U 1923 Rggm 

47;UL.B. IU420;lBiif.LH58i7D LC. 96. 
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Time in thb cue w«t of the ettence of contnctt end thit the 
qumhon of retlartng egtinsc forfcfturei, which erkef wheti a penaltf 
It provided for non-performance at it did in thete two caaet 
and doea not arite in the pretenc cate.* 

The retpondent and the appeUantt agreed to buy and sell respectively 
certain lands in two villages. The agreement was put into writing on 
27nd of August 191Q, and a sum of Rs. ^50 was advanced by the 
respondent to the appellants by way of earnest money. One of the 
appellants was a minor and It was agreed that permiasinn to tell would be 
obtained from the District Judge Such permission was actually obtained 
in August. 1920. The plaintlff^respondent brought the sdlr on the I8ch 
of Augtist 19? 2, two years after the sanction had been obtained to sell, on 
the allegation that in january 1920 the Improvement Trust notified their 
intention to acquire the lands agreed to be sold, and thereupon he asked 
the appellants to refund the earnest money, but they refused to do sob 
Held/ chat the mere fact that there was some chance of the land being 
acquired by the Improvement Trust was no justification for the plaintiff 
CO resile from the contract. The land might be acquired or might not be 
acquired by the Improvement Trust, and in the case of acquisition the 
plaintiff would be entitled to receive the compensation from the Trust. 
The parties were bound by their contract; and surely the default was on 
behalf of the respondent and not on behalf of the defendants In the 
eircumttances, the plaintiff forfeited the earnest money and was not 
entitled to receive the same. 

In a Calcutta case* the law on the point has been reviewed with 
great care and the conclusion arrived at is chat : ‘ The deposit, if 

nothing more is said about it, is according to the ordinary interpretation 
of businessmen, a security for the completion of the purchase so that 
in the event of the contract being performed, it must be brought into 
account and if the contract is not performed by the payer, it is forfeited 
CO the payee; but every payment made by the purchaser to the vendor 
la not in the nature of a deposit liable to be forfeited if the purchaser 
violates his contract. It is incumbent on the Court In each case to 
ascertain the real intention of the parties from all the terms of the 
contract”.* 


L NagaMM, v. Venkot Roo, 24 Mad. 265. 

2. Ana Sludt Mohidin Tharagan. v. Vadivalagianambai, 1914 M W.N. 

92 : 22 I. C. 37. 

3. Ellammal, v» A. S. VenkaCaramna Rao, A. 1. R. 1924 Mad. 796: 

34 M. L. T. 283 ; 79 L C. 958. 

4. Ganga Bakih Singh, v« Chhinggi Lai, A. 1. R. 1926 All. 469: 

93 L C 9W. 

5 Khdju Habii>uila« v. Arman Dewan, A. L R 1920 CaL 679: 

S3 1. C. 875 : 24 C. W, N. 40 : 30 C. L. I- 113, 

6. Posumarci ^elhanna, v. ThammofidTa Yosikolappa* A. L R. 1926 
Mai 117 .22 M. U W. f U : 9l 1. C 765 s 1926 M, W. N. 

64 * 
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le fa nevtr tlie practice in mereantlle contrtctf> to hold that mhwmv 
be the damieiiet suffered or nor suffered ihe seUer li to be entffeltd to beep 
the depoeir* He fa onlr entitled to such demeftee u the Court difadoi 
pK^erJ 

On the authority of a Calcutta ruling^ it la held that where a party 
baa withdrawn from a contract before the time for completion hii 
arrived causing thereby a breach he ia not entitled to return of eameat 
money paid by him to the other party.* 

This ruling* fa an authority in India which docs not seem to have 
been questioned upto the present time, w*here it was held that the 
plaintiff having broken his contract had no right to the return of the 
deposit* And in quoting fiowe* the Court remarks **thac a deposit^ 
although to be raken as part payment if the contract was completed, 
was aUo a guarantee for the performance of the contract, and that the 
plaindfl having failed to perform the contract within a reasonable time 
had no right to a return of deposit. 

In the leading case of Howe* while dealing with the right of the 
vendor to retain hU earnest money or deposit paid to him, Cotton, L. J. , 
made the following pertinent observations at p. of *>? Ch. D ^—"The 
deposit, as 1 understand it, and using the words o( Lord luacice 
James, is a guarantee that the contract shall be performed. If the sale 
goes on, of course, not only in accordance with the words of the contract, 
but in accordance with the intention of the parties in making the contract. 
It goes in part payment of the purchase money for which It was deposited; 
but if on the default of chc purchaser the contract goes off, that is to say, 
it he repudiates the coruracc, then according to Lord Justice lames, he 
can have no right to recover the deposit" "I do not say that in all cases 
where this * "ourt would refuse 9peci6c performance, the vendor ought to 
be entitled to retain the deposit it may well be that there may be 
circumscances which would justify this C^ourt in declining, and which 
would reqalrc the f‘^ourt, according to its ordinary rules, to order sped&c 
performance, in which it could not be said that the purchaser had 
repudiated the contract, or that he had entirely put an end to it so as to 

L Monepatii Slaiyanarayana Murthi. v TKommandra tfikalafipa, 

A I* R 1926 Mad. 4l0 SO M L. J. 150 : 23 M L. W7l96: 

1926 M. W. N. M : 92 i. C 96Z. 

2. Mongobindu Oittto, v. BatMonamaff, AIR 192 Cal 1041 

67 L C. 714; 55Cal.642n. 

3. S. V. Vippef 6^ Co, v Sewof Ram^Ram Prasad Mills St Co, A* L R. 

1927 Lah. 721 C) : 101 I C 686. 

4. Bison Chond, v. Radha KUhan Das, 19 AIL 489 : (1897) A. W. N. 

123. 

5. Howe. V. Smith. (1884) 27 Ch. D 89 ; 50 U T. 573 : 53 L. J. Ch, 
KSS : 32 W. R. 802 : 48 J. P. 773 

6. Kumafomams Aijar, v. Amnochdam Chatty. A. I R. 1927 Mid« 

328 t 52 M. L J. 84 : i927 M. W. N. Si: 99 L C 629. 
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cmMe the vetidor to rettin the ilepofit. In order to enable the vendor 
•o to act* there muec be acts on the part o£ the purchaser which not old? 
amount to dday sufficient to deprive him of the equitable remedy of 
i^ecffic performance, but which would make hit conduct amount to a 
repudistim on his part of the contract*\ This statement of the law has 
been accepted u correct and draws a clear distinction between the two 
cases where the deposit may be ordered to be returned to the purchaser 
or fioc«* 

A iolnt Hindu trading firm having fallen into financial difficultiet and 
bdng unable to meet the demands of its creditors, appointed trustees for 
the credicort to realtee the firm’s assets and to discharge its liabilities and 
the deed of trust laid down the condition thst the trustees would be 
competent to execute deeds of stle in respect of the house themselves or 
get the ssme executed by members The premises of the above firm 
were duly put up for auction and knocked down to the plaintiff and a 
deposit of Ks. 15,800 was made by the vendee A deed of sale was 
executed by the trustees In favour of the plaintiff, but the signatures of 
proprietors were not secured chough the trustees expressly agreed to 
•eeurc them. The plaintiff sued for the rescission of the contract and 
tecum of the deposit. Held* that the vendees were acting with complete 
bonafidet in their endeavour to secure a reasonable sound title to the 
property which they had contracted to buy The defendants’ failure to 
execute a good conveyance* owing to their omission to secure the signatures 
of the adult members of the joint Hindu family owning the property, 
amounted to a breach of one of the main duties of the contract, and 
entitled the vendees to ' sue under the equitable jurisdiction of the Court 
CD enforce rescission and procure the consequent restitution*’. When two 
parties have entered Into the relation of vendor and purchaser by making a 
binding contract for the sale of land, the vendor is bound to show s good 
title CO the property sold tnd to comply with sll necessary and reasonable 
requistions to ensure such a title To show a good title and to convey the 
property sold ate conditions precedent to the purchaser's liability on the 
contract. In the cue of the breach of this duty on the part of the 
vendor, the purchuer is at liberty, where the contracting parties can be 
restored to their former position, either to rescind the contract and to 
obtain restitution m jficegmm or to affirm the contract and to recover 
damigu for the breach. 

What is strictly known u a deposit must poueu a twofold character* 
It must first be s part ptyment and the next, it must be of the nature of 
money ’’staked*’, That a 'deposit* must posseu these two distinctive 

1, Tokiibm, V. Bulchead Hoichand, A. I. R. 1927 Sind 20S t 101 L C. 

84L 

2* Shorn Dos, V. iCishun Du. A. I. R* 1928 Uh. l$4:9Uh*67: 
29 P. L, R* 310 1 liO L C. 850. 



■ lili' 

anfa, li —l i ha i l i ed lailw I«*eili]c cue* on dik wAijeGC. 'Itili ciNt 
Imh beam rcCemd to and foQowed In imaieioii* Indian dedikmt 
kaciudlng the Full Bench decMoo.* The very word *'Kaked*‘ It uted in 
the iodinent ai Bowen, L who obeetvee: “In the preeent caae wc 
have In the firtc i^ce, tundng to the languafe ot the Initrumenc, a 
deacrlpdon of dhe manner la which the money It naked or depotlted. 
it it a defM^ and it it to be both a depotit and in the nature of part 
payment**. The force of the w jrd ‘naked* U brouaht out to the judgment 
of Fry, L J., wherein it it ttated : “it it not merely a part payment, 
but it then alto an eamett to bind the bargain to entered into, and 
cieatai by the fear of to forfeiture a motive In the payer to perform the 
rett of the contract’’- A depotit then tervet out merely at a part 
payment but there it a further characteristic which it postettet, namdy, 
It It paid at a “guarantee that the contract shall be performed, tai other 
wotdt, at ‘a security for the comp'etion of the purchase”. (See the 
judgment of Cotton. L ]. and Brown L- M. This dual nature of what it 
known as depotit, is most tersely referred to by Cotton, L. 
thus: “If the tale goes on.-- it goes in part payment of the purdiate 
money for which it it deposited; hut If on the default of the 
purchaser the contract goes off, that is to aay, if he repudiates 
the contract. • • he can have no right to recover the deposit. 
The same idea is conveyed by the judgment of Fry, L. 1* After stating 
that a deposit corresponds to “the earnest or arrho of our earlier 
wrltera” the learned Lord justice goes on to ssy : "The expression 
used in the present contract that the money is paid as a deposit and In 
part payment of the purchase money relates to rhe two alternatives and 
declare that in the event of the purchaser making default the money Is 
to be forfeited and that in the event of the purchase being completed 
the sum is to be taken in part payment”. This definition of the word 
“depoalt** receives further support from the judgment of Lord Dunedin 
In the cue of Sprague-* After referring with approval to Howe,' the 
learned Lord obterves : “If payment is made of the purchaae money.ft 
is to be credited to such payment: if default is made in the payment of 
the money, then the deposit is forfeited’* Thua, where, therefore, a leMe 
recited that interest on the deposit was to be adjusted against the 
moiety of the rent due on a certain date and the principal itself was to 
be dfdwffl from the rent for the last year of the lease, there being not 

1. Howe. V, Smith. (1884) 27 Ch- D- 89: 53 L. 1. Ch. 1055 1 48 P. 

77) : 32 W. R. 802 : 50 L. T. 573. 

2« Nelesa Ayyer. v. Appmrao Podoysehi, 38 Med. 178 t 24 M* L ]. 

488:191. C 462 : (1913) M. V. N. 541 (F. B.) 
y SFMfM. V. Beeih. (1909) ▲. C 596.78 L.). P. C. 164 :101 L T. 

111 . 
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ihe mtioeftt Idai chtt the «moutie irtt cw to be focfekcd* the m 
ctoooc be treiceci •• e depotit in lew .' 

If A igteee to tell a propetty to B and eartiett money or an ademce 
paymenc of part of the purchue money (if tuch part payment wat of 
such proportion of the purchaie money as would be deemed to be a 
aecuiiry for the due fulfiment of the contract) is paid to A» and if B 
tubaequently commits a breach of the contract, B is not entitled to 
recover from A either the advance payment or the earnett money In 
question. '^Safnest money is pare of the purchase price when the transaction 
goes fopwatd ; it is forfeited when the transacuan faiis ihnmgh by reason (4 
the fauk or failure of the vendee^\ The quoted imiicited passage is irom the 
case of Chitoniic.* That payment of earnest money Is s custom or usage of 
trade in India as welt at in England cannot be denied and ic» normally* is 
paid under an implied agreement with the vendee that if the asntract is 
broken, the vendor la entitled to retain the said amount, whereas, if the 
contract is fulfilled, the earnest money is created as part paymenc of the 
price. In this connection rcfrcnce may be made to theae ewes.*'* That 
ex natura rei earnest money, which is not, in essentials, a penalty but it si 
mere security for the due fulfilment of an agreement, is excluded from 
the operation of provisions like sections 63 and 64, Contract Act, 
Similarly, it seems tiiac, as regards S. 74, earnest money as such cannot 
be, by any stretch of reasoning, regarded as a sum named in the contract 
CO be paid in case of breach, nor can it equally be properly described as 
■tipuiation by way of penalty.'* 

The fortciturv" clause in a sale-deed when expressed in ambiguous 
terms will n ir he giv^n effect to when the claimant thereunder does not 
depose i<i t» rill- tru! ineani ig which she understood by it.* 

In a contract for sale of immoveable property the deposit of earnest 
money is a guirantce ior performance of the contract by the vendee In 

). Vafadaraja l^eiumal k'oil, v. Mimiappa Pillak A I R. 1^2^ Mad. 

M7 30 M. L. W, S03 : S7M. L J. 785. 

Chinnj f Kingh, v. Har Swamp A L R. 1926 P- C. I : 3 O. W. N. 

168 23M.L W. 172 24 A U 248 : 1926 M. W. N. 145: 

50 M 1 ). 629 : 94 I. C, 782. 

3 Hahihullah, v. Muhammad Sha/i, A L R. 1919 All. 265:41 

All. 3M : 50 I C. 948 17 A. L. I. 309. 

4. Natcja Aiyer, v. Appavu Padayachi. 38 Mad. 178 : 24 M. L. I* 488 : 

191 C. 462 : (1913) M. W N. 341 (F. B) 

5. AtuI Chandra fCundu, v, Sarat Chandra Lola, A. !• R. 1920 CaL 

931 : 24 C. W. N. 967 ^ 59 I. C. 215. 

6. Nddfor Chani v. Sadi Chandra, 105 L C. 612 s A. L R. 1927 

Cal 964 : 55 Cal- 638 

7. Abbas All, v. Kodhusoo, A. I. R. 1929 Mag. 30 (2): 24RLIL 

189: 114 I r. 461 (F B.) 

a* Altaf Begam, v. 8«i Narafn, A. 1. R. 192Q AIL 2811 1929 A. L L 

367: 116 LC. 853 : 51 AIL 612. 



m 


741 wmmarMu m uMumt ; ^ tH« mrimi nvAurt 

the Cite of Oumnik^ ihehr Kordthipi ttf at pu 2 of A. 1- R-1^16 C 
**fittfifji ^«ee p 1620 ibtl). "Moreovef* there tii 

distinction betwreco the penalty for breach of contract arid the f'^rfelture 
of a deposit of earnest money. While the Utter is a payment acMtlly 
iiiade« the former is compeniation ^o^ighr for breach of the contract & 74 
contempiacet the case of recovery ol compensation for breach of contract 
and not a case in ^vnich mon^y has been paid by ^vay ot earn^rst ’ 

In the case of t^Kiranih' their Lordships of the Privy Council states 

**Eameat money.veniet** (sec. p L62J iUd) This remark, hov^cven must 

be contidjered with reference to the facts of the cate which their Lordships 
of the Privy Council were considering. In that case the sum ptld as 
eametc money was less than 5 per cent of the com! sum t > be paid* 
Their Lordships of th^. Privy Council were not considering a case In 
which a Urge proportion of the total sum due was paid- In sjcn a case 
It is necessary to consider wncthcr or nor the payments although termed 
earnest money is in reality earnest money The facts considered in 
this English case*" appear similar to the facts of the present 
case. A Company agreed to purents? a piece ot land for 
£ 4XXX^ of which £ 2,000 was to be paid at once and the remaining 
£ 2.000 on a future day nam? I in the agreement, with a 
provision that if the w ioic of the £ 2,000 with interest was not paid by 
that day, the vendors might re-p^mess the land as of their former estate 
without any obligation to repay any part of the purchase money. It was 
held chat this stipalation was in the nature of penalty In the present case 
it was undetatood that Rs. SiO oucof Rs 720 had been paid. TKeagrecment 
was that if the balance was not paid, the plaintiff would have no title to 
the decree which was the subject of the proposed contracc and would 
have no right to reclaim any part <>f the p arc hue monev In Sedgwick on 
Damages, 9th Edition, Vol S 414, it is stared ; *'Where the imcriiment 
refers CO a sum deposited as security for perf irmancc. or paid in advance 
to be forfeited on defa dt, the forfeit ire, if reasonable in amount, will be 
enforced as Uq iidatcJ dimages”. In the case the forfeiture of 

Ra. 5)0 was not a reasonable amount. The general rule laid down In 
ChiTunjil Smgh* is, therefore, not applicable to the present case. The 
stipuUtion thmt the sum of Rs 53) should be iorfeited on default is of the 

L CKifunfii SmgK, v. Har Swa^up, A. I. R. 1916 P. C I : 3H All. 

271 * 43L A, 6^ : 19 O* a 55 i 14 A L. % 477 : 18 B. L. R. 

4i2; 24 C. LJ. 15: 20 C. W. N. 770 : 31 M-L I 72: 

20 M. L, T. 53 . 3 M, L W. 525 :;<1916) I Ml. W. N. 4J15 t 

33 I. C 681. 

2* Dintffiatk Damodar Kale, v. Molvi Mody fbsnckkad Oa$ & 

A. L R. 1930 Bom. 213 : 32 B. L 272 : 127 1. a 324- 
L In se, Dogenhom (tkameil Daek Co, £x pane Habe, (1873) 8 Qu 
A. 1012 :43 L. )• 01.261 : 2l W. R. W. 
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mamt of • penotty. The d oi eripHom of thli ium m camaMt moMf 
ippfstf CO bf merely an ampbficatkm of chc atliniltcioiu The defendmiai 
then were ecultled to rttaocmblc compenaatkm end euch compenaatlOA 
li ellowccL * 

In the worda of the Lord Chancellor* In the drcumtcancei. *‘U: li 
juit and equitable to relieve'* the defendants, of the specific enforcement 
of the condition. It acemt also clear that the additional remedy of 
forfeiture given to the plaintifli It in the nature of a liability imposed 
on the defendanu as a punlshmenr for their committing a breach of 
the aireement. At remarked In this cate,* ; *A penalty may be a 
vindictive or a reasonable penalty. It may be severe or mild* It may 
be fair or unfair, but In all circumstances it remains a penalty. To 
constitute the exiacence of a penalty, it would appear only neccaatary 
CO etcabllih the element of punishment* however* welt deserved and 
temperate such punishment might be." In this case,* there was an 
agreement for sale by the respondent Company of lands in Bricbh 
Cotumbii, for a price to be paid in instalmenu at apecified dates. It 
contained a cUutc of forfeiture both of the agreement and of all 
payments of past instalments of purchase money in case of default of 
punctual payment of any one Instatment; and time was declared to be 
the essence of the agreement. Default having been made, the Company 
sued to enforce the forfeiture ; the appellant paid into Court the 
inaiilmenti due and coiinter«claimed for specific performance. It was 
held that by the law of British Columbia,as well as by English law* the 
condition of forfeiture wu in the nature of a penalty from which the 
appdlanr was entitled to be relieved on payment of the purchase money 
due> b should nor be urKierttood that the provision as regards forfeiture 
was, in chc present case, a mild or a reasonable pcatlty. But what is 
meant is chat readlnf sK the conditions together, the condition of 
forfeiture carried with it an element of punishment, and b, therefore* 
caking the transaction as a whole. In the nature of penalty. Further* 
even if the forfeiture la to be enforced, the pltlntififi muse under S. 6S, 
Cbntracr Act* restore any benefit received by them under it, or make 
compensation for it to the person from whom they received it. * 

1. VikfuriMs Kunbf, v* PyerW Tcfc* A- L lU 19» Nag. 223 : 145 L C 

192. 

2. Nefendm Bakaim Sbigk, v. Oudh Cmmefdal Bkmk* Led* Pytabrnd, 

A. I R. 191$ Oudh 31: 2 a U ). 402 : 301 C. 323. 

X Mn H» lCilmcr*v. Bridik CobmNa Oickard Lands Ijd, (1913) 

A.C319:82UJ.P. C. 77 t 29 T. L. R. 319 ; 57 S.J. 338; 

108 L T. 306* 

4. ManiU Lot. v. Afunod Mhta Beg* A. L R. 1933 Oudh 291: 
144LC* 756:100* W.H 759* 
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The IwrCItfilil ('comcrt noee) eneciiled br Ae d e f eodle nt Hr ihoonr 
ofdie piiitttlf indicMee rcedpt <d R*. 4.000 oo KMMUit ol maim 
mooerand to tske the tcmefolng smount at Re* 5.000 ftoee die 
f4«iattf befwe dte Regiiteriai officer. There it no cleuee in k relating 
to f orf eiture of Rt. 4.000. The contention of the plalticltf It that aincc 
the amount paid in advance wet a aubatantial poitioo of the total autB» 
naroelr Ra 4.000 out of Ra 9.000, a conaiderablT larger proportion than 
It utually paid as earnest money, it mutt be taken at a part payment 
only and accordingly returned. Reliance wat placed on KoalidilaL' Held.* 
that the reaaoning of Macnair. J. C. in IConhailol* cannot be folbwcd. 
Nek her the argument that because the proportion k large the advance 
wu a penalty can be falton ed. More appoake it the distinction between 
a penalty for breach of contract and the forfeiture of a deposit made In 
DiiMiuitK.' There a turn of 25 per cent of the agreed price had been 
deposited by the purchaser who failed to conclude the contract and k 
wat held that a deposit is a plain advance and that St. 73 and 74. 
Contract Act. have no application in such a cate and they are not 
intended to apply to it. Earnest money or deposit it a payment actually 
made and penalty it compensation sought, and the fact that In thk 
particular case the words ‘in part payment' were used it inefiectual to 
attract the provisions of S 74, Contract Act. The fact that there 
was no forfeiture clause in the agreement it immaterial in the present 
cate. Whether a deposit it described at earnest money or part payment 
it immaterial aitd the proportion that it bears to the turn contracted for 
it equally irrelevant. The ioUowing It the view in Katherine 
which is concurred : “Looking at the matter at a whole, 1 think that 
we should come to the conclusion that the money paid by the plainttfl 
CO the defendant, wat on the footing of, at he describes it, 'earnety 
money* uisder the contract which had been arrived at between them. 
There wat a long diicutsion before ut at to the predte meaning of 
the expression ‘earnest money' and as to whether or not there it any 
difference in law between payment of eamett money and payment of 
deposit or part of the purchaae price. It It not necessary that 1 should 
attempt to go into that question at any length, because once one comes Co 
the conclusion that there was a contract, k teems to me that k does not 
matter very much whether one calk the payment earnest money 
or describes it at ’part payment’, k seems clear that in this particubr 
case the payment was really a sum remitted by the plaintiff to Ac 
defendant in part dkcharge of Aat percentage of the whole pirfhast 


1 . 

2 . 


3. 


KanhaUal. v. Lokihmicliand, A. I. R 1933 Nag 223 : 143 L C 192. 
Bkaldtatidn Pandurang RafaaiUka^, v. Mafiodeo Lanti Homan 

^22 t L L R. 

<19471 Nag 60. 

Dmanaih, v. Molvi Mods RondiKaddot & Co, A. I. R. 1930 it'm , 
213:1271* C. 324. 

Kaikctffic S4|lit, T. Carr Marffcitlek Mania. 38 C. W. Kf. 174, 
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lOOMT which WM 4cieribed m Down cmth or Ctrh down, that it to tat, 
15 per cent of the total purchase money of one lac. On the mumptloit 
chat ihett wat a contract and that the money aria paid in pursuance of 
it. it h clear to my mind on the authorities that if the contract went oflf 
or rather if It was not followed hy “completion** owing to the default 
of the plaintiff, then the plaintiff cannot recover** In the present case 
the lawyer who drafted the ISiXi-Chfthi would not have called it earncat 
money unless he wu satisfied that it was in fact an earnest paid in order 
to ensure the completion of the contrsct, and the matter is in fact 
concluded by Chitmjit Sin^k^ where it 1$ stated that earnest money Is 
part of the purchase price when the transaction goes forward and it is 
forfeited when the transaction tails through by reason of the default or 
failure of the vendee. In that case there were both an earnest and a 
subsequent payment in part The earnest was lost hut the vendee was 
able to reclaim the subsequent additional payment to account. In the 
present case Rs 4,000 was described as earnest money# It is earnest 
money since the object was to ensure the performtne of the contract. 
There was nothing in the nature of a penalty. Both parties at the time 
was eager that the contract should be performed The plaintiff later 
found that the contract was not to his liking and e\*aded it^ i-le attempted 
to show that the contract was other than by the terms in it it actually 
was and ttied to import a further condition which is not only 
impermissible but which had no foundation in fact. The consequent 
forfeiture is Inevictble and the defendant it entitled to retain the earnes* 
money 

11. Compound interest as penaltys—It was conterdfd rightly, that 
the stipulation for compound interest is not by way of penalty and that 
S* 74, Contract Act, has no application ; and reliance was placed uf>on 
these decistons. At in those cases, so here the rate at w hlch compound 
interest was to be computed was the same as that promised for simple 
interesCf and there Is no doubt of the soundness of the view taken in 
them that compound Interest, not at an enhanced rate, Is not a penalty. 
The case of which deals not with questions of penalty or no 

penalty, but lays it down that compound interest of an unconscionable 
amount should not be allowed.^ 


1. Ckimnjit SingK, v. Hat Swamp, A. 1. R, 1Q26 P. C. 1 s 941 C. 
782. 

2 Janki Dos. v. Ahmad Husain Khan, 25 All. 159 : (1902) A. W* N. 

218. 

}. Vencotachaliam Cheuiar, v. Veeraftpen Ambalagaran, 14 L C# 283. 

4* Kifpa Ram, v. Samiud^ Din Ahmad Khan, 25 AlL 284: (190)) 
A, W. N 44, 

S. AMid Ah. V. Pufon Mdi. A. I R. 1914 Uh. 363 : 82 P. R. 1914 t 
J5LC.S«)tl7iP*W.R. 1914.277 P.L.1Lm4. 
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After lolloertat ti»t« PrhrrCoiinci? ceee/ it fa held thet a p rori rt wa 
Ibr compound litinctt on defiiulc \$ noc by toelf pent! but • piD<HiiOii 
fer compound intcreit at an appreciably higher rate than the rate 
menrloned at pcyaWe till default may be penal. Ip the preaem cate the 
tiii^ of the rate for compound interett from 12 and quarter aniiaa to 
one rupee pc p.m. (from9.3/!6 p.c to 12 pep a.) it penal and compound 
Inurett it allowed at nine and three^ixteentht per cent * 

Section 74 doet not preacribe that an increate of interett after due date 
mutt in every case be treated as a penalty. A mortgage bond provided 
that interest ahould be payable at 12 */* simple interest but chat if the 
money waa not paid on the due date which was fixed at two yeact after 
the execuctan of the bond* the interest should thereafter be compound 
and the lower Court decreed interest at J2 */* simple interest only. Held/ 
that the change from simple to compound interest when the interest was 
only 12 */« would nor amount to a penalty, neither ia a bargain 
unconscionable since the rate of interest Is not unusually high. 

A provision for payment of compound interest at the tame rate 
as the simple interest on default of payment of the latter U not 
a penalty.’* 

The question was whether a stipulation to charge compound intetlit 
from date of default at the same race at a simple interest is a penalty 
within S. 74. There is authority for saying that a stipulation for 
payment of compound interest at the tame rate is not a penalty but that 
a stipulation for payment of Ci^mpound interest tr a higher rate is As 
the Frlvy C ouncil in the case of Sunder' itidi compound interest is In 
UseU perteccly legal, but compound interest at a rate exceeding the rage 
of interest on the principal moneys* being in excess of and outside the 
ordinary and usual sctpulacion, may well be regarded as in the nature of 
a penalty. And again at p. 137 of 34 Cil referring to the amended 
Explanation to S. 74, their Lordships say : 'The Indian Courtt have 
Invariably held chat where the stipulation is retrospective and the 
increased interest runs from the date of the bond and not merely from 
the dace of default, it U always to be considered a penalty, because an 
additional money payment in that case becomes immediately payable by 
the mortgagor*’. Therefore, a stipulation to charge compound intereac 
from date of default is legal provided it is at the original rate.* 

I. Sunder Koer. v. Rsu Shorn Kiihen. 34 Cal. 150 r 34 L A, 9 (P C.) 

Z« GkantasaUi Seetharamiah, v. TadepaUi, Pitehayya. A. L R. 191$ 
Mad. 1054 (1); 28 L C. 660. 

3. iakht Ckand. v. Pear Chmd, A. L R* 1917 Pat. 594 (1) : 2 P. U J. 

283 : 39 I. C. 106. 

4. Xom Chandra Prasad, v. Mohouir Prasad, 64 L C 247. 

5* MoUi CheSOdf, v. Veeronna Teron, A. I. R. 1921 M«d« 3781 
41 M L J, 470 : 1921 M. W. N. 717 : 66 I. C 812. 





The tem* of th* atOftfiMf deed ercfc r **rhe mottg e gor e ttMlot 
•datiRwd • pravioiis mortgagie executed with regeid to a debt doe br ibem 
•free to par the amount br bt^nnual Inetalmentx. Ther futther aftaa 
tbat In caae of defindt of parmaot of anr two Imtalmenain euceearioo 
plalDtUb would be entitled to Intercat at one per cent per mntsem widt 
annual rcan from the date of the bond*'- Held,* dwtthe caae It not 
afteted br the change In S. 74 at it ttandt at pretent, but even If could 
be brou^ within the change, the Interett at one per cent pet mentem 
eompoundable aonuallr b not penal or extortionate and the defendanlt 
arc ttot. entitled to tetlle from the contract into which ther entered 
with open erai. 

A ^rther point ii railed tbat the interett provided for in the 
mottgega bond it penal and thould be relieved agalnit. The 
oooditlont In the deed are tomewhat unuaual; for, there it a provltioo 
for the parment o( otM Inttalment of principal, together with the 
Interett thereon everr rear and in default there it a proviiion for a 
certain rate of Interett* No doubt, the default rate it ttrictlr hl^er 
than the rate provided for, in the body of the document and 
compound interett it to be paid- Contidering the unuaual rate of the 
document, the lower Court wat right in holding that thb pocidon 
cannot be held to btfby way of penalty.* 

A bare atipulation to pay compound interett it not penal within 
the meaning of S. 74- Compound interett it paid in many buaineat 
trantactiona and the borrower who undertaker to pay the interett 
on the loan on a due date it bourtd to pay it and if he doea not pay 
k, any atipulation to pay interett on tuch interett it not a penalty. 
Where a borrower undertakes to pay interett on default of payment 
of Interett at the tame rate at which he contracted to pay interett 
on the principal turn. It it not a penalty under S. 74 of the Contract 
Act.* 

A feeble plea wat raked that the rate of Rt. 141.) % per fnentem 
com p ound Intercat, wat penal and the bargain wat uncontcionable. 
Thit plea it fully met by the judgments of their Lordships of the 
Privy Council*-* and such rate of Interett was held at not penal* 


l.“liiarSni0rT^Bdde^^ 1. R.T922 aIT 284T eri. C:. 681. 

2- V. C. Vcfcotdsulrfnah, v. T. LoksKmipadu, A- L R- 1925 
302 ; 20 M. L. W 801 :85 l. C. 392. 

3. Anonkipetrumat fConor, v. Pichamidfui Nodar, A. !• R. 1925 Mad. 

332 ■ 47 M. L. J. 910 20 M. L W. 968 < 85 I. C. 394. 

4. Aric fClum. ve Ouni Chond. A- I. R. 1918 P. C. 48101 P. R. 

191823 C. W. N. 130 * 48 I. C 933; 165 P- W. R. 1918 
(P.C) 

5. Brila Mol, v. Akod Skok, A. L R. 1918 P. C. 249 .* 124 P. R. 1918 -. 

35M.U1 614 : 2SM.L.T. 55.’ 16A L).905: 13C. W. N. 
233:180P. W.R. 1918.’29CL.).165.’48 LC.I/21 Bom. 
LR. 558(P.C.) 
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CompmoA iomm ig Mid to be peml when cbt tete tncfeesiMi ki 
diftttb. Therefore, toccreit chitted ic two per cent par manenr 
cottpoundtbic wkh eii monchly rent li not peoil H Ui defouk of 
peymenc of Incereic. the compound intereet b the eime.^ 

b bee been held in cheee two prcvioue rulinei**** of thb Court ihei 
1 mere ecipuliCioii for compound interest dot» not imount to • penmlty 
Wkiie» therefore, the interest is Indubitably cxtordonste, ic does not 
m^penr chat the lower appellace i ourt had any power to reduce ic. ^ 

The following cates*^ were reiriewed and then it has been held 
that a provision for charging compound interest at the same rate of 
aknple interest, on tailureof the mortgagor to pay the principal or interest 
on the due dace, ia perfectly legal and cannot be relieved against on the 
mere ground oi hardship. In thin Privy Council case^ a distinction has 
been drawn at p. lS8of34Cal. between cases in which compound 
interest is chargeable at the same rate at which simple interest wm 
paysbie on the principal sum. and cates where ic is chargeable at a race 
exceeding ic. It was ruled that in the former class, the condition as to 
payment of compound interest is perfectly legal and is not pensl, whereas 
in the latter class, 'compound interest at a rat.* exceeding the race of 
Interest payable on the principal money, being excess of and outside the 
ordinary and usual stipulation, may well be regarded as in the nature of 
penalty' If this condition Is in itself perfectly legal and enforcetbic, one 
fails to see how It becomes illegal and unenforceable merely because 
there is to be found in the deed s further unenforceable condition that 
on default of payment of interest for two successive half-years' interest 
and compound interest would be chargeaUe at an enhanced rate. The 
condition to pay interest sc the rate originally fixed is an integral part of 
the primary obligation created under the deed and is wholly separate 
from and IrKieperKlenC of the default clause under which interest and 
compound interest at enhanced race was to be charged. Its valldiry is 
in no way affected by the decisi on th at the condition to pay enhanced 

1- Khun, V. Indafpati SmgK, AIR 1927 Aff 315 .* lOO T C. 

679. 

Z. Gansu Dayal. v. Badiehu Ul, ZS All 26 : ()90J) A W K 178. 

3. Janki Dos, v. AKmod Hussain Khan. 25 All. 159 : (1902) A W. N. 

2(8. 

4. KhaUo, V. jtuala Pfasad, A I. R 1927 Alh 538 (1) ’ »0l I C 759 

5. Aw Khan, v. Duni Chond, A 1. R 1918 P. C. 48: lOJ P, R. 

(19181: 165 P, W. R. (1918): 48 I. C. 933 : 23 C. W, N 130 
(P. C.) 

& Boila Mol V. Ahod ShoK, A. 1. R. 1918 P C. 249 : 124 P. R, 
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27 P. L. R. (1918): 45 L C. 101 : 54 P. W. R. 1918. 
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238.72LC765. 

9. Sundor Koar, v. Rat Sham Kfshen, 34 Cal i501 34 L A 9 
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Itiier^ft ii peml Thii queition vtuM considered In these Cekutte csfft ^**** 
vrich the shove mentloood fWiit* 

Compound irvcerest tt the me or 24 p. c. with six montMt rcite h 
not so exceedlnji(v high t rsre of incerest es In Itself to lesd to the 
Inference cd the bsrgstn being sn unconscionable one* There is no 
evidence of any domination of the will of the debtor by the credltOf. 
1 hat a stipulation by way of compound interest is not necessarily a 
penalty has been laid down by the Privy C^oundl.* See also the case of 
Mo/li/ It is true that the rate of Interest is somewhat excessive apecially 
in an hypothecation But considering that the Privy Cotindl baa 
granted compound interest at 25 p. c, in this case/ it cannot be said 
that the mere fact of the mere rate being exorbitant will eatabliah that 
the stipulation Is one by way of penalty. The suggestion that the 
plaintiff was In the habit of accepting 15 p. c- when a debt wm repaid 
even though the stipulated rate was 24 p c. and that, therefore, In this 
case also it must also be held that the intention was only to collect the 
lower rate is manifestly tmtenable The giving.up of a porrton of interest 
was purely a matter of grace In those cases; it cannot be used for 
construing the suit arrangement as meaning 15 p. c.. for that will be 
against S. ^2, Evidence Act* 

The provisions in the documents, regarding interest arc for the 
payment interest ar the same rate at the simple Interest 

and take effr*ct oiily from the dates of default and not from the dates 
of the bonds. It has been held in the following cases of this Court*'’ 
and also in the Privy Council* that such stipulations are not penal 

K Baid Nufk. v. Shamanand Doj, 22 CaL 143- 

2. Ratnenear Pnijad Smgk, v, Rai Sham fCiihm, 29 Cah 43. 

3. Puf. V- Babu Singh. A. I. R. 1927 UK. 445 : 9 L, L I- 
: 251 P. L R. 380 : 103 1. C. 437 ; 8 I ah. 721. 

4. Am Khan.v. Duni v.hund, A. h R. 1913 P. C. 48 : 101 P. R. 

1918 : 48 I C. 933 : 23C. W, N. 130 (P. C) 

5. Mtilli Chetoar, v. Veeranna Tfuan, A. I. R. 1921 Mad* 378: 69 LC, 

H12 41 M. 1. I. 470 : {192 U M. W. N.717. 

Ramoliffigam Chettiar. v, A L. S. P. P. L* SybraiMnya Chattier, 

A. I- R. 1927 Mad* 620 : 52 M. L. J. 612.38 M. L T. 323 : 

25 M* U W. 699 103 L C. 394 50 Mad* 614 : 1928 M. W. M* 
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3i2 t 47 M, L J. 910 20 M. L* W. 968 :85 I. C. 394. 

8, Sundnf Koer, v* Rai Sham Ruhen, 34 CaL 150 ; 4 A L* J. 109: 

9 Bom* L. R. iC4 : J7 M* L. L 43,2 M, L. T. 75 ; 34 LA* 9* 

S C L J, 106 : 11 C. W. N* 249 (P. C4 



S.74] OCII0OIIMD mrii^ 

ifii ciii bt cftforocdL The fiice clut in the client of the non^pefiBiint 
of the ftiec taftilciietitt the remainlni ineulmenci of the prindimt 
•mount liio fell due once, end thh is the oply feature which 
diatincutihee chete catet frocn ordinary cmiea of payment of compound 
iitteteft at the tame rate at the eimple int^^reac from the date of defauk 
does not make any difference as regards the application of ilu* principle 
aboae referred to. Compare Uluscracion (f) to S. 74 of the Contract 
Act** 

A mortgage itittalmenc bond was originally to carry intereat at 
approxlmtcelf 12 mnnat per cent per menitm, but If a single inicalment 
were defaulted, interest was CO run at Re. I P^t cent per mensem, and 
if two instalmenta in succession were dd'aultcd tiie whole amount was 
to become exigible and still further that amount was to carry yearly 
compound imerest^ Held,* thatS. 74 would apply and rhe provision 
of exigibility of the whole amount with compound interest in the case 
of default of two insralments was penal. 

Prima fade there woiild be a strong case in ac|iiity for giving relief 
in view of the grossly swollen nature of the claims in which the intereat 
claimed amounts to some It times the original principal, and also in 
view of the fact that the plaintiff had delayed so long In bringing his 
suit. The actual provision as regards interest in the mortgage bond in 
suit is that it was to run at the simple rate of Rs i per menietn and 
repayment of the amount due under the mortgage was to be made 
within five years. If the mortgagor failed to make such repayment, 
then compound Interest was to be charged. In these two cases*the 
laarned judges respectively concerned took the view that such a stipulation 
as in the present cate is not in the nature of a penalty ; and it is difficult 
to tee how, in view of the terms of the Explanation to S. 7 ^ it could 
bepOMibleto hold that a mere stipulation tor com}X)nnd instead of 
simple interest at the original rate can be described as increased interest ^ 

The bond was wholly for old debt snd time for repayment was 
unusually shoru Haid/ that the rate of one per cent per meniem simple 
imerett was quite a normal one but the provision for enhanced 
compound interest at two per cent per mensem was a highly penal one. 

Each caae has to be judged on its own merits as regards the quanfaim 
of incercst. The governing provision is S. 74. and what the Court hat 

1. Komaraiu Raja Roo, v. Kamuratu Veemrafu, A. 1. R 1^27 Mad« 
1143 : 39 M U T. 287: 26 M I. W. 351 : 104 I. C. 827. 

Z. Ktsoii Lai, V. fClson Singh, A. 1. H. 1^27 Nag. 2H4 : 103 1. C« 148. 

3. Janki Oni, v. Ahmad Hutain Khan. 25 All 159 . (1902) A* W, N 
218^ 

4* Pfayag Kefti, v. Shyam Lnl, 31 Cal. 138. 

5. Kisott, V. Sttorom, A 1. 1927 Nag. 338 . 104 1 C. 191. 

6, BgfiailUI,v. A$amiii,A.LR. 1928Nag.74 :10^I.C 477. 



ia«ee that reMMiMe competiMtto exceeding the pttiitfef 
tchnilited for, or up that tmount* chould be given* 

The ectpuii^il in the bond for peyment of compound interar m 
Kit. pec cent per meniem wee a fcipaladon by urey of penehy. 
The origtrmi tetc of interett wm lO tunes p. c per mense«n and the baa 
wet for t long period during which payraem was to be made by 
imtalmenc* There 1$ no reaaon for a deliberate contract to pay 
compound Intereet at double the race in case of default. The 
mortgagors were women ih^t: is every reason for treating the 
provision to pay compound interest at double the original race in 
case of defauk as a provision Intended to guarantee prompt payment* 
The Privy Council stated in this case^ : ''Compound Interest is In itself 
perfectly legal but compound interest at a rate exceeding the rate of 
inrereft on the principal moneys being in excess of and outside the 
ordinary and usual stipulation may well be regarded as in the nature 
of penalty/* It was held in the case of Dandu* that where there was an 
agreement to pay compound interest at an enhanced rate on default in 
peyment of ihnple interest at a lower rate, the creditor would receive 
reasonable compensation if he were given either compound interest at 
the original race or simple interest at the enhanced rate. In the 
drcumicances one or other of these methods provides adequate 
compensation in the great maiority of cases. The methods, however, may 
lead CO very diferent results and some reason should be given for following 
one of them in preference to the other, in the present case the mortgagee 
contemplated chat for many years he should receive interest at 10 annas 
per cent per mcniem- Presumably he would have been ready to invest 
turns repaid on similar terms and, therefore, compound interest at 10 
annas per cent per mcniem would form adequate compensation for the 
failure to pay on the dates fixed This case^ was rightly decided, and 
that a deficiency of a few ann<is» due to miscilculation prevents interest 
from ceasing, even If the roortgicee bases his refusal of rhe deposit on 
a reason other than the trivial deficiency. But the learned ludge has not 
considered the fact chat the amount of compensation which is due for 
failure to pay money at a certain time cannot be determined with great 
accuracy, and consequently a tender of money under S. 84, T P Act, is 
not had simply because it is less by Rs 2-VO than the amount considered 
«o be adequate compenutlon to a creditor under S. 74 for default of a 
debtor * 

1. Simdaf Koer, v. Rai Sham fCnshen, 34 Cat 150 34 1. A 91 

5 C. L J. 106 : U C. W. N. 249 f P. C.) 

2. Oandu. v. Samnoth, 6 N. L, R. 10^ : 7 t C. 547. 
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50M.L 1.607:341.0.825. 
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The imomx of the mcwiMie moMf wei lU^ 21«S00 «idouKdf All 
K% l%000 were lo carry intercic at 12 annae per cent per iMueNi aad 
Ks«23^ac 11 aofiaa pet ceoc per mmefa* The tncereei area to he 
paid acmiiatty *fid.hi defmiltof eucb ptymeiic, conipoiifid InterettWii 
robe cheffed at the same race The allcfacion chat the term as to 
compound inceresc was inconsiscenc wlch the terms of the documeiic and 
the evidence produced In support of it eras neither reliable nor admMbla. 
The interest tgrecd to was very moderate* The defendant was a 
supervisor and the allegation that the deed was executed under undue 
pressure seems to be bsseless. As regards the alleged penal character 
of the compound interesc, there is ample authority for the proposition 
that a mere stipulation to pay compound interest in default of payment 
of simple interest, is not penal at any rate when the rate of Interest Is 
the same and is moderate as in the present case. ^ 

t2. Compound interesc as reasonable compenaatUm 
Whatever the dbctnccion between liquidated damages and penality 
may be. the terms oc S. 74 are broad en ough to include both classes of 
cases, and the words o( the section give a wide discretion to the Courts tn 
the assessment of damages, even in cases where the parties to the contract 
have in anticipation of the breach expressly determined by agreement* 
\\ nat tihall be the sum payable as damages for the breach. The secefon 
appears to have been introduced to obviate the difficulties which extic 
in distinguishing liquidated damages from penalty under the English 
Law. and the effect of ic it, that the Courts are not bound to award fhe 
entire amount of damages agreed ii{7on by the parties in andciparion 
of the breach of contract. The only rvstrictlon is that the Court 
esnnor decree danaget ejcceeiing tne amount previously agreed 
upon by rne parties Tne discretion of rhe Court in the 
matter of reducing the amount of damages agreed upon 
is left unqualificl by any spvCifi: limitations, though of course die 
expression "reasonable compensation’* u-iei in the section necesaarlif 
implies that the discretion so vested must be exercised with care^ 
caution, and on sound principles. With reference to the partlculac 
circumstances of this case the question is. what amount should bt 
regarded as "reasonable compensation" for the breach of contract 
complained of ? The fundamencat ground of law. on which damagoi 
ate awarded, is to place the injured party in the same position in which 
he would have been had he not sustiinei the injury of which he 
complains* As a general principle, therefore, the damages decreed mug| 
be commensurare with the injury sustained When the injury conelmi 
of the breach of a contract, the Court, acting upon the principle above 
enundtted, would assess damages with a view of reatoring to the pUiattf 

1 Ommukh SingK v. Dial Sngk. ^ L ^9rin!ah.^2l W ICU 

87S j 36 P. L« R. 17R 
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•iiriiMl»tiMiMtMh«mithttMMOMblybc ex|KWMl(oiitv«dcttvedi iroiM 
oonmct had ttw breach never occurred, ( here are ol couiae ceaai 
In vhlebi ex imtukate lei. it to inapoetlble to fix exact amount of 
damaiTt accuaUy rmuklng from a breach of contract, and it to piinditatty, 
il not cxclu^ely, to euch casee that the Court! of Equity do not imerfcn 
tvllb the contract of the partiet. who, in anticipation of the breach of 
eontra^ have stipulated that a fixed ■umehall be regarded as the meaeute 
of oompansatton to be paid by the person who violates the contract. But 
the present Is not a case In which it would be impracticable or impoastble 
to aKVT tato the actual damages sustained by the plaintiff. It to easy to 
determine the amount of pecuniary advantage which the plaintiff might 
have derived if the defendant had performed hit contract and luppUed 
1,3)4 maunds of indigo plant at the stipulated period. U to consequently 
pcectkable to fix the extent of the loss which the plaintiff has suaralned, 
and this must be the measure of damsges in this case, so long as the 
•mount so a-sccrtainol docs not exceed the sum agreed upon. The method 
of aascastog damages would be to ascertain the quantity of indigo which 
would have been pressed out of the stipulated amount of indigo plant, 
to ascertain the price at wi>ich indigo might have been fairly sold in the 
during the season to which the contract relates, and to deduct 
from such price the ordinary charges of producing and selling the 
guancicy of indigo in qucKion. Kdore than the amount so ascertained 
the platotlff to not entitled in equity to recover, and if that amount to 
him it would be a “reasonable compensation" for the breach 
•f contract on which the suit to based. ‘ 

It was found that there was technically a penalty in the bond. Held,* 
diat the Court should go behlrsd the contraa. which to one and 
indivtolble, as to intetest and refuse compound interest altogether. 

A ptovtoion In a bond for co pound intercai at 12 p. c. per urnium 
ftom the date of default of the stipulated payment to of a penal 
character. Pot breach of such stipulation an award by Court of simple 
Interest at 12 p c from the date of default os compentation is 
reasonable* 


In answer to suit on ■ mortgage the defendant pleads that the 
stipulation as to the peyment of intetest to penal The question bdore 
the Court to not what the plaintiff has sctually charged and whether 
that to penal or not. Hdd.* that the Court mutt decide for itself 
whether the original ttipuUtion as to interest was penal or not; and 
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74. 1 ' ’' tiMMcMMtr iNHW i i tt 'Ai isMOMAiM r o fi iii wti o it . ’ .; - - 

ll It wm pend, whit reewMMble cwapcnMtioa the pblncMf U emlit^ 
pe'teciin^ 

The etfect of die Pthty CouodI nilingi’'* h thet Ceafti el * 
feaerftl tule tfc bound to give effect to wh« the ptnlci ire pvcMdi 
CO bive agreed to« even tf Itf>se of time and accumiilatiofi of Imwoi 
mfbafe ewelled the principal turn enormousty befond ha original 
igure. In the present caae no apeci&c undue influence on the pact of 
die mortgagee was pleaded by the defendantc but there wai a general 
^ea of undue influence only and no evidence of any aorr of undue 
influence waa produced* High ai the rate of ?S % compound internet 
may be, there b no reason for holding that the mortgagee U not 
entitled to it.* 

A provition for paying compound interest in cate of default and 
for charging it on property It not penal to tt to bring the cate undtf 
S. 74 . The Courts do not lean towards compound interest: they do not 
award it in the absence of stipuiatlon ; but where there Is a clear 
agreement for its payment; it is, in the absence of dlaendtllQg 
drcumscances, allowed/* 

The mortgage bond provided for the payment of simple Interest 
at Ile« ] % pet meniem with t clause that in case of default the already 
accumulated interest should be added to the principal and thereafter 
compound interest paid on the whole at Re. ’-3^9 per cent per mauem, 
on the authority of the cate of Sundat* that the stipulation it 
a penalty and further that It was too high and must be reduced to 
compound interest at 1 % per cent per month. 

The scheme of S 74 has been succintly summed up by Sundara 
Ayyar, J,, in the Full Bench Madras case.’ It if ss follows: ‘•The 
doctrine that the ourt will carry out all contracts between parties it 
confined to the carrying out of the primary contract, and does not 
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oemm nm unum m wtMtmtkmMtmmMknaii tCh* %; 

* B^ccmdmef or tubtlditry contract to cooie Into operttlofi 
if cti« pdmtrf cooMct it broken* In bondi feeutrinf tbe permeiic of 
mooff the ooocriec r^ftrisi 99 peimnrr i$ the promise to p»r the 
iMMHtfit due CO the creitcor wkh the IntereiC, if snf, agreed upon. 
At$f further eoncraec to be biodinf on the promisor, tf he bretks this 
eonfftec. It regarded as a secondary one. intend ed to secure the 
fulfilment of the primary contract; and the Courts both in England and 
bi ludle* do not feel bound to carry out such a aeoondary contract 
epurt from lea iustice and reasonablenesf*'. It i $ from this point of view 
tbit every transaction ii co be regarded, in this case interest waa 
emalgtmated with the principal from the inc*ptlrm of the contract* 
The total amount of so-called principal thus arrived at was repayable 
Id It instalmencs. If one Instalment was in default* compound interest 
Wii chargeable thereon. Buc**acid here, the contract paaaea from 
primary 10 aecondtry contractthree succettive inatalments were in 
default, a new condition of affairs was to come into operation. Thereafter 
the whole amount was to become due and this is in Itself a 
dMAct penalty. It cannot be forgotten, moreover, in the present case 
that appellant never sent any notice to the respondent with regard 
to the new condition of affairs, which has come into existing operation, 
end hat Instead allowed the debt to run on for many years after the 
date It aeemi, therefore, that from the date of default the Court 
haafutl power to reopen the contrtet and allow what arems to it 
raaaonable compensation, having regard to S. 74 of the Contract Act,' 

In theae two Privy Council cases*'* and in three cases of Bombay 
High Court*'* the paint is fully discussed and H is laid down that 
the mere fact that compound interest is provided for in the document 
sued upon is no ground for cutting it down to simple interest.' 

An agreement to pay compound interest at an enhanced rate on 
dafaolt is penal. But where the provisions u to interest are penal it 
li the duty of the Court, on the principles laid down in this case' 
to dadde what reasonable compensation should be awarded to a 
enditor. when a default Is made by the debtor in the payment aa 
Nfpultted, and the mere het that the creditor has himself deemed it 
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to oiklf dtim compound intenwtst * laner i«te than Ilk* 
ode pfoHded in mottga|e4ee4 doea. not iMCCMitttf predkiile dw 
Coott itom granting even at a tower rate than that. * 


A ctHi4Mon in a moitgagedeed for the fwnnent of eomiMttnd 
Intereat on faQure of payment of intercec at the end of each year ti 
dpt unlawfat and unenforceable * 

Aiter diwenting from this decMon* and dietlnguidtlng ftom tbil 
dedsion* it to hdd that in the iirttcaee* it we* corwidered thet cmnpound 
Interest waa compenmtion for non-payment ot intereat only and there 
mutt be aome compenution for non-payment of prindpai. But their 
Loidahips dtoaented and remarkrd that all that the Act wanted the 
Court to do waa to award a reasonable compentation not exceeding 
the penalty named. It did not require the Court to aepatate the proceaa 
into two parts. In the Utter cate* there were two tllpuUtlona by way 
of penalty and two enhanced rates. The High Court awarded compound 
interest at the lower enhanced rate and the Privy Coundl confirmed 
the decision But their Lordships distinguished the decision and 
remarked that when the parties themselvei had contemplated compound 
intereat. that may be made a ground of awarding compound interest but, 
in general, only at the contract rate, for, compound interest gives ample 
compensation for any kind of default and thus they awarded compound 
Intereat at 10 14 (the contract rate) throughout.* 


The only question to be considered is whether this provision that 
compound hiteresr should he paid in case of default until satiafectlon 
to a condition that should be relieved against according to S. 74. 
Contract Act. The lower Court hat gone into the matter somewhat 
fully and has cited several cases to show that, where there hat been 
distinct latches on the part of the borrower and, owing to such latches 
and deUy, the amount has swelled to a great extent, there it no good 
reason for reducing interest. * 

In the case of Bolla Mol’ Lord Atkinson said; “Thereto nothing 
inherently wrong or oppressive in a lender's securing for himself 
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(CiDoipound imercst after die borrower bed for e comidmble tboe 
oegleaed to pay the detm He owes or theintereit accruing upon k whieb 
He has contracted Co pay* The borrower cannot acquire merk aimply 
by breaking hit contract Bankers are in fact in this country in the Habk, 
tn the ordinary course of business of capkaiteing the interest accruing on 
overdraft current accounts every its months, as long as a debk btlanee 
against the customer remains due.** In the ctrcumstances the eiQilanicloo 
to & 3 ( 2 ) { d ) of Usurious Loans Act ( i9l8 ) does not apply. The 
point left for consideration is whether the Interest chough hifdt was 
excessive. Excessive is a relative term and what is eaniessive in one will not 
necessarily be so in another. It depends upon the surrounding 
drcumsrances. What was the rate of interest prevailing in the locality? 
Was the money market tight at the time ? Could the defendant have 
obtained money at a lower rate» and if so, why did he not do so? This 
is the sort of thing which ought to be considered. But they must all 
be duly proved ; Courts cannot assume their existence as was done In 
this cate ' his next urged that the enhanced rate Is penal, and 
should be relieved. Technically the position is correct. See this case* 
in this connection. But as the Privy Council points our in Balia Mol's 
case* there is nothing inherently wrong in a creditor securing 
compensation fot himself for interest which is not paid, and for money 
which 1$ not returned when due The parties are a couple of money 
lenders who arc perfectly well able to look after thdr own interest. 
Therefore there is no reason to interfere with the contrset they 
themselves have made.* 

The defendants executed a mortgage bond In favour of the 
plaintiff The agreement In respect of interest was that the principal 
amount wonld carry interest at the rate of 2 per cent per mensem. 
In case of default in payment of interest each month, the unpaid 
interest was to be added to the principal and the whole amount was 
to carry interest at the rater of six pies per rupee per month which 
worked out to about 18? per cent per annum, Hcld^* that the rate of 
Interest provided in the deed was exorbitant and usurious and that interest 
at the ratevif ?4 p. c per annum simple would be quite reasonable. 

The suit was to recover money due on two hypothecation bonda 
executed by defendant in favour of the piaintifiii. The provkiont of the 
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tim bcMEMli iM mcdcftttf the itme to Itr «i tHe qufaMM mitt 
S. 74C011UCC Act li conccracti h If, ^ercforv, tnoagh co r<s£et 
lihe termi of one of the bonds, dated 2!Hd Noirtmber 1912 It Is better 
to quote the terms of the bonds: '*Ai the oansldetitlon emount of 
the bofid hat been received In cash In the iforcsald manner, 1 shtU 
pa? the said peindpal amount with interesc thereon at Re. 1*0*3 per 
cent per month by 23rd November 191^, Iff fall to pay the same 
according to the due dale* the interest of each year is to be added to 
the prtndfMi and the amount of the principal and interest so accrued 
shall be paid by me with compound Interest at Re. VI-} per cent per 
month with annual rests till the entire debt If difcharged". The lower 
Court held that S 74, Contract Act, applied to the case, and swarded 
to the plaintiff oompensation by way of simple interest at !<e per 

cent per menjem from the end of the first year to the date fixed bv the 
decree for payment. Two questions were referred for the decision of 
the Full Bench:—* (1) b a acipulatlon for payment of compound Interest 
at the original rate In no drcumsunces s penalty^ (2) where the 
stipulation to pay compound interest at an enhanced rate, is it to be 
treated at consitting of two distinct and severable parts, namely, 
stipulating to pay compound Interest at the same rate (this part not 
being penal) along with an additional i>r a further sum fthis part being 
penaljl and is the latter part only that can be relieved against ?. Held/ 
by Raroeaam. J*. that the first question obviously refers to a secondary 
stipulation for payment of compound Interest and not to a ptimary 
stipulation. It could not refer to a primary stipulation for payment of 
compound imertfC because no such question arises In this case, not 
to say that the answer to it is perfectly plain. Taking it, therefore, 
that the first question refers to a secondary •tipuUtion for payment 
of compound interest at the original rate, here again the point does 
not arise in this case, for the itipulation for psyn\ent ot compound 
Intercft la at an enhanced rate and it U agreed on all hands chat that 
stipulation if a stipulation by way of penalty whatever rhe exact 
meaning of die word '*penalcy*' may be. le Is used in the sense of a 
•econdary atipulatlan which provides for the psyment of an additional 
burden on default. The parties may themselves contemplate at the 
time of the transaction that there might be delays In payment 
and in auch cases compound IntereK at the same rate should be 
piovidcd for and In such cases the theory on which all Courts have 
htthertD proceeded Is that compound Interest at the same rate is not 
a penal term in a primary stipulation. On account of the di6Bcuity of 
fgpfcari ng the idea of compound Interest In vernacular there may be 
a number of aentencea in a document which may have the appearance 
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of • iicofidArr ittpulttkm* Where the rete If the same ti t metier of 
cofutroctioiit the Court ebould properly construe the stU^uletlon m to 
compound Ifitereit as e primery fclpiileeion unleM such • consttuedon 
li impossible* Where the rate is increased ic Is to be certainly regarded 
aa penalty. It is ucineccesary to discuss this quescion as to the exact 
meaning of the term ^'penalty'* ms it is atireed on all hands rhat the 
•tipulattons in these documents amounr to atiputarion by way of 
penalty within the meaning of the section of the Act If so, it follows 
that the Court should award reasonable compensation not exceeding 
the amount of the stipulation. This means that the Court sometimes 
may awatd to the plaintiff the amount according to the secondary 
stipulation as a reaaonahle compensation. But of course, it is not so 
bound to give. What the t'ourt should give depends on the actual 
eircumitances of each case. There sre cases undoubtedly in which 
compound interest at the original rate has been awarded. But no case 
lays down any rule of law that in cat^s tike these compound interest 
at the original rate should be allowed The matter is in the discretion 
of the trial Court. No doubt such discretion ought to be judicially 
exercised. Whether the original rate was a rate low enough like 8 ,9 or 
to it may be that compound interest at that race msy be reasonably 
allowed; but where the original rate is high, anything like 12 per cent 
or more, one should be very cautious in awarding compound interest 
if the original rate It may be remarked merely as lUustrartve of an 
Idea but k cannot be laid down as any rule of law or any guiding 
principle intended to fetter the discretion of the first Court in dealing 
with such a matter. Anantakrishna Ayyar, j. . observes that the case 
is clearly covered by S. 74, Contract Act, and that all that the 
plaintiff would be entitled to receive is reasonable compensation The 
present is not a case where the parties provided for one rate of interest 
for a particular time and for another rate, simple interest, thereafter 
in respect of the principal amount, as was the Privy Council case in 
Sundar /Coer/ nor is the present case where provision is made in the 
bond chat only arrears of interest should carry compound interest with 
yearly rests at a different rate.-^Sufidaf Koer/ nor again Is the present 
cate where compound interest at the original rate was provided for 
to the document. So far as S. 74, Contract Act, is concerned, Ic does 
not prohibit a primary contract to pay compound Interest at a specified 
unffbrm rate. In some of the vernaculars there would seem to be no 
specific vernacular expression corresponding to the English expression 
**coiiipound interest*', and consequently the idea hu Co be expremed 
by ftimmber of words or phrases, and the Court will have to construe 
th e cmat ract injeach case whether it p rovid es or not in the first i nstance 

U Sunder Korr, V. RoISfumi fCriffien, 34 CeL ISO: 34 I A* 9; 
U C. W. a 249 (P.C) 
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lor impound imemt it tfreed rate* To w dir woidi of At 
Privy Couocd ai p. 158 M Cal. of Sandar fCorr*i cafe. * . ^'Compound 
Intrrrvc If in ItseU Irgal’"- ProvUlori for paymeni of Intrmt at a 
particular rate on arrratv of intrrrat with yearly retta» would Nm 
facit not be penal richer. Set Sufidor lCorr*i casr.^ But, a» already 
remarked^ the preactit it a case where the provision b tlist the pcindpal 
and interest were to be repaid at the expiry of one year from the date 
of the monpia^^ At primary rate of Interest being Re 1-04 ; the futthct 
provision is made that in case of default of payment as aforesaid, 
compound interest and that at a higher rate, namely at Re. was 

to be charged from the date of default. The preaenr cate comes exactly 
wlchln the decitkin in Simdaf Koet^s caac,^ where it was remarked 
atp. iSSof 34 Cal. as follows: "‘That compound Inter cat at a rate 
excedlng the rate of interest on the princ ipal money, being in exccaa 
of and outside the ordinary and usual stipulation, may well be regarded 
as in the nature of a penalty*'. After the ameridmenc of S. 74. Contract 
Act in 1899, the decisions under the old section, that stipulation for 
increased interest from dace of default would not ordinarily be 
ttipularion by way of penalty, are no longer law. since the explanation 
to S. 74, added in 1899 states that: "a stipulation for increased 
interest from date of default may be a stipulation by way of penalty". 
It IS open to the Court in particular cases to award as compensttkin 
the higher rate of interest mentioned In the document from the date 
of default If it should hold in the particular circumstances that that 
would be the reasonable compensation that should be awarded to (he 
pleintiC The present case is not now concerned with the provisions 
of the Usurious Loans Act, or other similar enactn^ts, but the 
present consideration only is the applicability of the provisions of S. 
74, Contract Act Cornish, J. , holds that penalty has been defined 
as something which a debtor is to pay over and above hia originat 
liability as a punishment : per Lush, L. in this English case.* }udged 
by this definition the stipulation in the mongage bond increasing the 
interest from % simple to % compound Interest in the event 
of default on the due dice for payment was certainly in the nature of 
a penalty. The only 'raison d'etre* for the enhancement could be the 
Imposition of s penslty It follows that when the mortgagee attempted 
to enforce the stipulation, all that the Court was concerned with under 
S* 7 4 was to decide what was the reasonable amount of compenaatlon 
that should be given for the mortgagor's breach of the contract. The 
Court is empowered by the section to sward the full amount of the 
sti^mlated penalty, but not more, if it considers that the sum represenca 

L Swidar Koer, v. Rai Shorn Krishen, 34 Cal TsO ; 341. A. 9 1 
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du and MMPM^Ue mMMm of ^inafn. Thcte mty be ceieawiiett 
k wodd be teuonebte to tUow the edpohited penalty tete ol oompoutd 
ineeraK and omm where It h unreaaonable to allow that race. No hard 
endfiwt rule out belaid down. The Court mutt cUdde wkatha 
reaaonable compeneation according to the particular drcumatancca of 
(he ceae. And when the Court haa exereiaed Ita dlacrecionary power 
ludldally, that la to aay, after a doe conalderation of all the mattery 
In evidence before K the appellate Court ought not to Interfere with 
kadedaton. 

Section 74 empowera the Court to award reaaonable compenaatlon 
and what la reaaonable compenaatlon muat depend on the drcumatancca 
of each caac. It la a qucation of fact and not of law, and the dedaiona 
of the Coum of fact with regard to the amount of compenaatlon k not 
open to challenge in a accond appeal. ‘ 

The Intereat upon intereat la clearly part of the contract; the fact 
that under S. 74, Contract Ao. the Court la given power to reduce that 
rate under certain conttagendea doea not make the interest at the reduced 
rate any the Icaa a claim under the Contract Act. No doubt, the word 
‘'penalty", to used under S. 74, Contract Act, when speaking of 
"enhanced Interest" but It to not In the sense of a claim dehetr the 
contract, because the correlative expression liquidated demagea well 
known to the En^toh law and used in the Contrta Act prior to 1899, 
haa always been understood to mean a provision made in the contract 
liadf. Thcrefoic, the mere use of the expression penalty or damages 
ought not to be undctatood as amounting to a claim outside the 
contract.* 

As rcgarda point, namely, whether the rate of interest to excessive 
and unoonadonablc. It appcart that the rate wu 12 p. c. per annum and 
the accumulation Interest it due principally to the default in the 
payment of Intereat. The mere fact that there was a compound rate 
ExmI would not necessarily show that it was excessive, exorbitant or 
unreysonabte. In this particular case, the Court below hae no doubt 
eonridcred that the quarterly rests were unreasonable, but apparently 
no materlaie were placed before the Court to show that the aecurity 
ofered wae Re. 25,000, the defendants have failed to show that the 
eecutity was suficient eccerdlng to this etanderd. It cannot, therefore, 
be held that it was more than ample which mt|d>t indicate that the rate 
of Interest was excessive. In the absence of any auch proof, the finding 
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of tlw Ccmn b4o« euumt b« toctpted di«t the nte wm egotOttldaMt ojr 
oaNMOKuble and to the full cootrutunl tete miM be aSowed.' 

In die pnaent eaie. there ii a elauie proakllng for hitereft at a penal 
rate. Sudb e clause ts nelthet contrarr to fenerallaw nor merely voidd)te 
at the laManceof the mortgagor S 74, Contract Act* proeidee that In 
eudi a cate, foe patty complaining of the breach it emitted to reatonable 
compaHatkMi^ What is a reatonable compensation It a matter for foe 
Court. In foit cate it has not been sugared that reasonable compentatioo 
eueedt Intereet at the original rate. But foe point is that foe 
discretion of the Court doa not depend on a plea taken by foe 
mortgagor. As pointed out by the Privy Council,* it would be illogieal 
to give the mortgagot hlratelf relief against the petml clatiaelfhe 
redeemed, but let hhn bear the burden, reflected in the prkc he 
received, if he told to anofoer.* 

It is no doubt true that in some casn Courts have allowed compound 
interest at 12 per cent or even compound intetat at 18 per cem a 
reaonabte compensation, but it is not foe rate alone that matten but 
to relation to the ate ortonally fixed in the document itaelf, to the 
nature of the security ofiered and to the other drcumstanca attending 
to the transaction. It was held in this esse* that in casa aiting 
quations under S. 74, Contract Act, It will not ordinarily be propa 
for rhe appellate Court to Interfae with the compensation awarded by 
the lower Court unlea the discretion given by the law to that fCouit 
hat been impropaly exercised.* 

13. Appllcadon of reasonable compeaaatioii:—The right of re-aale 
afta brach of cnntraM to purchase may be allowed as a meant of 
ascertaining damaga and it not limited to caae whae property had patted 
to the purchaaer. This was decided in a Calcutta case. * But this It 
tubiat to the rule of reasonable compensation contained in S. 74, 
Contraa Act. The claim for re'Selling brokerage and commisalon for 
goods not actually re«>ld cannot be allowed at they are unratonable 
and not justified by S- 74, Contract Aa, being imaginary and ficrittoua.^ 
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^ Tti« Mtowbif dfdriCMW of tiiii Coatt*'* them diat« Co^ ft’ 
amp m a t to ifmat nUef wbeaem titc nt* of Interclt ^ fii'^ 

Ceoft to l« of spootl dbmeeor, idiat It uncoiaMilotMible and aat rav a io iir 
litat no Coun ahould atlow ft. But dte preieot cate does not fill wfiMii 
that rule. The amount claimed aa tnteceat, ff (tocributed over ^e entb« 
partodi worlca out at the rate of 35 per cent per annum tfanide intereat 
while the amount actually decreed by the Courts below works out at 
the rate cd 22 per emit per annum simple interest. It cannot be said that 
this rate la so excessive as to justify interference.* 

The main provWons of the mortgage deed are that the deed is to 
be construed as an English mortgage and the Interest is to be at the 
ram of 9| per cent, peyeble half yearly, but that on punctual payment 
iraertst would be charged at the rate of 7| per cent. In lieu end In 
setWGieclon of Interest at 9| per cent The scheme for liquidation of 
the mortgage debt, which was a material part of the deed, showed that 
hicerest wu calculated at seven and a half per cent only. Held,* thet 
if the stipuletlon was to pay Interest at 7| per cent and on default of 
payment on a certain date interest was to be paid at 9^ per cent, there 
is no doubt that it could be created as a penalty. In the converse case 
It would not be petulty according to English law. *'* It appears from the 
said cases that in England it is settled law that where there is a 
contract to pay a higher rate of Interest to be reduced to a lower rate on 
punctual payment, the atipuletion to pay the higher rate Is not a penaky. 
h is true that interest at 9| per cent was paid in the years in which there 
was default in punctual payment, but that by itself would not affect the 
tights of the parties under the contract, if the payments were made 
under a misttlce as to their rights under the contract, and such payments 
can be of very little value, if any, on the question of intention of the 
mortgagors themselves. S. 74 does away with the distinction between 
penalty and liquidated damages and under the section as amended by 

1. Khagaram Oas, v. R<tm Sankar Oas. L R. 1915 Cal 796; 

21 C. L. J. 79 : 19 C. W. N 775 : 42 Cal 652 ; 2f 1. C. 815. 

2. Abdul Mqjid, V. Ksherodt Chmdra Pal, A. I. R. 1915 Cal. 383: 

19 C. W. N. 809 ! 42 Cal. 690 . 29 I. C 843 

3. Bouwong Rqja ChalU^roo Choutdhury, v. Banga Behan Sen, A.I. R. 

1915 Cal 363-22 CL. J. 409.20 C. W. N. 665 : 31 L C. 

894. 

4* Oopesumr Saba, v. ]adab Chandra Chandaray, A. L R. 1917 Cal. 

630 • 32 1. C. 537 i 43 CaL 632 ; 22 C. 1 .. J. 352 : 20 C W. M 

689. 

5. Syom Peaty Oossyo. v. Eastern Mortgage df Agency Co, Ltd. 

A. L R. 1918 CaL 557 : 401. C. 865.22 C. W. N, 226. 

6. WoUis. V. SimtH. (1882) 21 Cb. D. 243 ; 47 L T. 389. 

7. ICirtt Chunder Chaaerfee, v. j. i. Addnion, 10 C. W. N. 640. 

8> VTaUintford, v. Mutual Soeiety, (1880) 5 A. C 685 t 50 L j. Q. B> 

49. 

9 . ICmubsidtlre Ahmad, v. BatamAdin, 32AlL448:5 LC.665. 
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Aaki aftttft. tiitt OwIum tlie power to fcnt tiiidil'ilbfit.tiammM:: 
eoi Mo l in iMay ociiHitiftloa bf ««v ptmltr. It b ttoe eoMtoot hi 
the intoBt am wu entered lino before the aneadBeat. tmt dM 
OBimitMmr doee nee eppeer to !i«rc node enf reel dieqfe In the lew^ 
rtit oolf d M wba e e befog thet tf the etipaletloa b pentl. tdkf eennwr 
be geetited ander the proebkim of die tecdon end It b not atcceiery 
for Cento to retort to theb cquiteble forbdlctlon to order to grent ndlel» 
Tbe oottgegeet. howeveri ere entkled to rceeonebk compeneetlon for 
aonneTment of totereet pututuellr- But 2 per cent doee not rep te eent 
die demegee whidi the creditor eudered for non>pefiDent of die 
totereet on die date fixed* The rewoneble compeneetton to which he b 
cndtled would be the intereec on 7H per cent totereit to reipect of 
peymente not punetuell? mede. It b. therefore, held thet the mortgegcce 
ere entided to Intetcat upon totereet et the rate of per cent from the 
date of the bond up to the date which may be fixed for paymenu 

In owitracte containing penal clauaet, the Court rhould give the 
ptatotlff rearonable compentatlon for the breach of contract not 
exceeding the amount of penal Interest, but should not reduce the 
interest from date of default below the rate orlgtoally allowed to die 
bond. ^ 

The plaintiff failed to prove that 24 % per ennMTn with yearly reata 
was the market rate of Interest on the tramactlon In suit Held,* thet 
the market rate of 12 % per anniim with yearly resta should be awarded. 

There was a contract for the tale ofaryoU land with transferable 
and heritable rightt and Htte was clear and the vendee reailed from the 
contract, the vendor was deemed entitled to receive reasonable 
compenttHon for the breech, irreapectlve of the fact whether he 
sustained any actual loas or not-* 

The amount due under a bond to to be aecertained by melctog the 
calculation on the basis of the terms and the imereat mentioned In the 
bond but It a Court finda the terma of the bond penal and the oldbte 
otdy entitled to reasonable compentatlon and If the patties proceed to 
eabscltuce whst in thetr opinion would be the most teaaonaUe 
compcnMCloo Ificely to be awarded by Court, auch aubttltuted amount 
aroidd be the amount due.* 

1. 9teo Havm, v. Me MMhana, A. I. R 1923 Oudh. IfiZ : 76 I. C« 

MO, 

2. Kbstat Ndvain, v. DuioHto Prasad, A I. R. 1924 Pat. SPO: 3 Pat. 

46S > 781. C. S6B 

J. Mayyagpa Clistoy. v. Nadummat Achi, A. U R. 1929 Mad. 783. 

4. Babmmdara N^dter, v. Rangonatha Ayym, A. I. R. 1929 MadL 
794 : 30M.LW. 293 : 53 Mad. 127 t» M. L.}. 503 t m 

LCfifit. 

p.-ao7. 
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The etfcM:c of S« 74i« to dltaotticlc cbe f^ktnlMb to locovor 
thefum &Ked[ in the ocmcrtct whedier fhnnftttyor HqtridofJ (jtwwHt . 
The pUindSii mutt prenre the dtiofliet they have •uAnred. iD ifull 
for damage lot breach of coatracc for tale if the vendor rew i a ki i in 
poMeation of the tenet and profite of the property until fa t ale dkere fa 
no ground for awardfng him any iocereit ^ 

The queadofi It trbecher the plaintiff really told the balei arhieh had 
been refuted delivery of by the defendencs tome time later. At aoddi 
It it clear chat if there wu an auction tale later 00 , it would not hdp 
the plalntifit. for the ataeitmenc of damafet would neceataffly be at on 
the tetciing day, when the defendanta failed to take deltrery. and not 
on the date on which the auction wat held.* 

The plaintiff bought a car from the defendanta for Re. 10,000. He 
bought it with a warranty that the car would do 75 mllet an hour and 
chat the petrol contumption was 15 mllea to a gallon. chat it 

it to be taken into ccintideratton that the car hat been in twe by tha 
plainiiff ior some considerable time. He haa run It for three thotsaand 
miles and any car which has run three thousand miles depreciacea 
considerably in value. No doubt the sum of Rs. 6,600 was lU chit the 
plaintiff could reasoniibly be expected to get in the market, as the 
market is ro^day. It is reasonable that a fairly substantial sum should 
be awarded in the first place because of damage which the plaintiff haa 
obviously sustained and further he is entitled to a certain sum because 
he has been subjected to inconvenience through the breach of warranty 
by the defendants In the circumstances, a sum of Rs. 2,000 Is 
reasonable. 

The pn>perfy was sold free from encumbrances and yet there were 
encumbrances outstanding on the property Held/ that the buyer may 
retain in his hand sufficient amount to pay off the encumbrances but 
it Is his d::ty to pay the amounr so retained to the prior encumbrancer. 
The vendee cannot be allowed to retain the tunouiit and neither pay 
it to th** fftler nor to the encumbrancer. Where pr o pe r ty has been 
transferred by a vendor to a vendee with a direction to the vendee to 
pay off a third person and the money left in the hatids of the vendee 

L Bkai Pwma Smgfi v. Bhai Atimn I R. 1924 P, C l79i 

1919 A.L.l 74t ; 31 B. L. R 909: 33 C W. N 949 : 6 O.W.N. 
617: 57 M L). 323:1929 M. W, N. 558: 117LC. 485. 
^0 M. L. W. 782 * 51 C L. I 105. 

2. P<innap DtwchofuL Ffrm, v. Sentgi Kapmdutnd, A. L tL 1934 Bom. 
361: 36 B. L R. 786 . 152 L G. 580. 

X /. E. Da Fannca 9 Ce. v. fCicmar Anond Sinfk. A. I K 1934 AIL 

.392 ! 154 1. T*. 320. 

4, Nflima fi<uun, v. Busant SngK, A. 1. R. 1934 AIL 406 1 3 A. W. R. 
529 149 I C m I 56 All, 766; 1934 A. L, J. 318L 
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cprtof iBoney thm tit tw&tiQMf 

diatfe CRMed bjr S. !^5, T- F> Act, whidb li cnforeaibie m nieh. Ttue 
oMnwf k alnwly due to the eeniior end if not paid w dliected, can be 
w aar t ed far cnfo r cere e w t of the ehatge without the venttor being called 
igpon to ahow that at a eontequence of a breach of anr covaiam he 
tnt aufered tome other actual ^tnage If there It a clear utMlertaidng 
and the vendee hat agreed to rdeate the vendor either from hli peraonal 
llabAtr to another penoo or releate hit propertv from anr previout 
cneumbranee. he it bound to fiilffl hU undenaklng- Where a data 
hat been fixed for payment and that date hu expired, the tult to enforce 
the covenant may perhapa not ttrictly be called a tult for tpecffie 
performance of rontraec. but It it clearly a tult on the covenant to 
compel the vendee to releaae the vendor from hto liability, which he 
had undertaken to free him of. The vendor It entitled to enforce the 
Covenant and when there It an Immediate apprehention of hb tuderlng 
Irreparable loai, he la entitled to call upon the vendee to make good 
the payment which he had promlted to make. The fixing of the date 
being for the benefit of the teller, there It no reaaon why he should 
not tnttot on the «>ventot even tfter the expiry of the date; however a 
tult for damages can lie only when damage has been sufiercd. The 
vendor had mortgaged three of hb properties. The whole of the 
moftgtge wat not paid. He then told one of the mortgaged propertlet 
to the vendee and a turn of Ri. 19,000 was left with the vendee for 
payment to the mortgageea. The vendor assured the vendee that 
betldet the amounts due under these mortgage bonds the property was 
not tubicct to any other encumbrance. On thb very date the vendee 
executed ■ aecurity bond In favour of the vendor agreeing to pay the 
gum to the previous mottgtge by lOth lanuary 1^26 and In cate of 
failure of payment, to be liable to pay Rs. 15,000 at damages In addition 
to the aforeaaid amount. The vendee did nor discharge the prior 
cncumbrancca. A suit wu filed by a vendee to recover the amount 
with damaga- It b held fimher that the vendor was enttaled to a decree 
fm rebind of the whole of the amount left in the hands of the vendee 
tofetber with Interect at the rate running in the mortgage debts. He 
waa, however, not entlclcd to any decree for damages without proving 
du extern of the damages actually tocuned. The vendor could compd 
the vendee to pay the amount in order to release the vendor’s other 
pp i p arttoa from liability even though he might not yet have tufiered 

The defendant agreed that If pUtodfi wet requbed to pay certain 
money sifeh 6 per cent Intetcat which defendant wat bound to pay, 
would pay it along with damages for any contingency. Held,' 

t. AW AU. T»M aIl 52T7iw4 AU.LR. 

445: i481.C6}» : i A. W. n. ,697 19H A. L.). 482. 
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4WMCAtioH qf ^xmtm k vam. 

4iMtbf phiMlf CMMioc Nttvcrtlicwmc «i 14|Mr ecntw ilMiMattl 
Hm ht bad to b etiow M 24 pet cent. 

TIm pktaMf oufeliMed • plant of the type foi the CTC re ct i nn 

o4 oil 6rom M wbote baetoeM wee eftcnreid taken over faf die 
dflfcadeMe. With tbk type of fiaat ccctelD icedt rich to oil are el 
itel etaehad. Petrol or benlne le dten need to drew out the ee t eatl e l 
ode to phipekal coaiblnstloo wbb the eplrlt. Water le introduced la 
eottefotm or other in the procen of eatraecton. After catracdona 
tat|e part of the machinery le uccd In eeparatini die petrol from die 
ad and fat dletlUliii the petrol to mafai it for further application. The 
eappllcre entered Into very attlnient guarantece on the diree poiniet 
etot lU Capaelcy. !• e.. how many tone of teed can be ctuthed withla.a 
certain time. (2) Economy. L e., how mudi petrol or benifaie can be 
recovered after each proceee. and i3) EfBdency. I. e.. how much oil can 
be eatracted from the eced. The plaintiff 6led a cult claiming heavy 
damagee for breach of the guatanteca, which wae aeeded on the following, 
among other, terma! fl) That the defendant Company were to put the 
glmc in order and bring it up to certain Icea atringent guarantece on foe 
duae poinia. (21 foat the Company ahould have a teat obtained, and 
(3) that the Company would pay Re. 40»0(X) ae damagea for any breach 
of guaranuc. The plant waa erected and, after the 6nal teat, aamplea 
were eulnaitted to tha Covemment Teat Houae. From the cetdicate 
granted by the Teat Houae, it waa found that the rcoutred guarantee fat 
taapect of eftdency wae not fulfilled. The plaintiff, therefore, filed a 
ault claiming Re. 40.000 aa damagea for breach of guarantee in reapect of 
effklcncy. Held, * foat there la evidence, however, of a general nature, 
an aattanate of the damage. There It aome evidence of the amount of 
oil loet and of the market rate. That, although it la not evidence of a 
kind upon which a finding could be baaed aa to figurea, fa evidence ftom 
which it cen be inferred that the aum named waa not exccmlve or 
unrcaaonable but ■ genuine pre>eatlmate of dargaf f in theae 
drcumatancea, it la reeaonable to award the turn named to foe pivi ntiff 

The dcfcndaiii>petitloiicr end reepoodent entered Into an agreement 
that foe petidonet would aell certain property to foe reapondent for 
Ra. 6,000. foe tale deed to be compiemd by ISfo March, and foto etfoee 
Percy in caie of breach waa to pay foe ocher petty Ra. ZOOOaademtoMt 
and Ra 300 waa paid aa camcat money The peddooer akad fbe foe 
pnlod to be estended upio foe end of Match end before foe end of 
Match the petitioner had eold the pcopetcy to anochcr pe i eon fee 
Re. 9.000. ft wee for the take of obtetoiag Ra. 1.000 more ae putfoaM 


1. Mofoulea Prasad, V, Siamana (Indta) Lad. A. L FU 19f4Cal. TVS t 
fiOCaL 13791149 h 0.856, 


q> iiMoiiiaH 'co Mw i mtia i t . itiVt 

jii MAtt dw paltMa Bii i 'twAe^ eoMiMi. HM,* Aat^oalr palll 
in tttivWMi li duit Mdflt S» 74* Gopit^ct Act; wkcft IkNildiltdi dnMMI 
•ftcnt«ndIn■ coiiifMt UMifM iwfabttio #»e«*tM of fa wK . Ibt 
jMBitw pcri^ when • bm^ ocom. tit to he tlMeNd In (dM 
oedto er y w«f idbltee to thM Cxed tmomK u • murimum. Thh Pilvf 
Coundl €Me* li teUed upoo •• tbowtiig dttt It wm for the pblnrtf to 
piote the esut •aouat of d«RMgee which he euieted end thM then 
•mottQC oolr could be twaided. Motcoett. the ooIt aeane of eetlncitag 
^ ectucl lo« auffeted hr re^Kmdent'^•lntlff li ghnen by the fut diet 
the defendent'OccMoner wee «ble to fain Re. 1,000 by bteaUdof the 
contract and thb aaount muat, therrfote, be taken » be the true 
ntcHUK of the ^Intlflh lew- Therefore, • decree for Re-1,000 phn 
the amount of eemeat money (Ra. 300) together with eoeta area paaaed. 

The contentloo for the eppellentB li that the preaent caac* folia 
under S. 74, Contract Am and dtough a apeelfic aum waa named m 
payable In caac of breach, the Court had full powera to allow otdy 
‘rcaaonabic compcnaatlon' not esceediot the amount ao tunnad and 
chat aa In thia caae no actual damagea waa proecd. Rellanee ema ^aead 
upon Bhai Pmna (quoted at p. 1645) and MleheiHdiUbRa|i Ayaub.* 
At page 103 of A, I. R. 1941 P. C. It waa obaereed; *'Agreed llquldatad 
damagea. If to be enforced, muat be the reauk of a ‘ganulne proeedmata 
of damagea* to uae the Illuminating phraae of Lord Dunedin. They do 
not Include a aum ibeed la icmNem oorering breachm of ooncract of 
many varying degreea of taipotcance the poarible damagw from whldt 
bear no relation to dte £sed aum, and wUek ahfoufly haao at no dma 
been esHmOled by ih* eontnuUng paitiei. It aceme right therefore eo 
condude that now when the Code li applied to contraeta. 'damagee* 
arlU be taken to mean actual damagea, and the Atdde will only apply 
to an agreement which repreaenta *a genuine pre^edmate of damage!*. 
Where dtere It audi an agreed aum 'no more and no lew* can be 
awarded. But If the Court applying weil'lcnown tulw hw to conclude 
diac the aum agreed ww a penalty, whatever It may be celled In the 

1. Acfomfa Sfngh. v. S. Soiu Singh, A. L R. 1935 Peah 57 1 156 L C. 

146. 

2* Panaa Sfogh, v. Arpm Singh, Bhalan Sin^ A. 1. R. 1929 P. C. I79i 

117 I. C. 485 IP. C.) 

3. Meal Chaad Behmt Lai, v. S. D. Chand dT Co, A. L R. 1947 Lafo. 

tU : 48P. U R. 243. 

4. Bhai Fanaa Slagh. v. Aafon Sfogh, Bhaiaa Singh, A. 1. R. 1929 P. C 

179; 1171.0.485. 

5. Miehat HaM Rag Ayoab, v. Shaikh Saialmew El Tag B FawiKid, 

A. LR. 1941 P.C, 101: 196 LC 823 :8 & R. 118; mi 
a U K. 814:1941 A. W. R. P. C. 63. 
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■j W WB Mni, Am tbc pan*} scipitiHiofi will doc be enfaceed**. Hm 
ffMpOorfcMi Mfemd to Mboilon P<Mcr,* «id Matuo het.* ThelMnc 
eiANQiMHidir OHM op to « Letteft PeteM Appeal which li repocted to 
FoQ Beadi eaee* Another Madraa cm** doea not deal wph toe 
pwUBt auttccr. to thh Madra* cate* there waa a contract for foa 
d elto acT ci jooda and the auk waabtooght for the recoarery of damaiea 
for breach of the eonttact by the reapoodeitta againat the anwUam* At 
fk U36of A* I. R. 19Z6Viad, the followliw obaecvathm la made- “to 
alt caaec of depoaba on conetacta it la well eatablMied that a perron to 
ddauk cannot daini a return of the depoait and to thla eaae> aa It la not 
denied that If the contract waa broken dnmagea would be much more 
than the amount depoahed, no rtoligattont ariae to return dte dcpoak 
for which crcthc will be given aa in eatimating the amount of damagea". 
to another Madraa caae.* the prevtoua ruling* war oonaideted and 
The latctt Madras view, therefore, la that the amount of 
the depoait can be inferred with in caaes where it la found to be 
uoraaaonable or exceaaive. The Court haa full power to go into that 
(pieatioo whether S- 74 did or did not apply. In a Calcutta caae* dierewaa 
no reference to, or dlacuaalon of S. 74. Contract Act. !n thia ludgment 
Eni^h aufootUea were referred to. It wa.t pointed out that It it not 
to every caae of default on the part of the putchaaer that the vendor la 
ancklad to retain the depoait. In another Calcutta cate* Bhoi Poima 
Singh* waa referred. In Mirta Hator Khan'* it waa remarked; “In 
anaat to which, axHWoaiaiiatc rei, it la fanpoaatble to fix the exact amount 
cd damagea actually rcaidtlng from a breach of Ccontract, Courta of 

1. Montoh Putter, v. Madras Ry. Co, 29 Mad. 118 ; 16 M. L. ]• 37. 

2. Noma Iyer, v. Appowu Padaychi, 31 Mad. 375 ; 20 M. L. ]. 230 1 

3 I. C. 941 :6M. l.T. 334. 

3. Nemttt ly*>, v. Appaem Padaychi. A. 1. R. 1915 Mad. 896 ; % Mad. 

178 ; 19 L C 462 (F. B.) 

4. A. Mtahahfishnict Iyer, v. Sanharakniain FtOai. 36 Mad- 229 1 

24 M. L. J. 135 : 13 M. L. T. 20: 18 L C. 417. 

5* Ohnwai J, Subbaraym, v, J. K. Mmuewami lyett, 9 Sana, A. L R. 

1926Mad. 11311 5! M. L J. 613.1926M. W. N. 797 : 92 L C 
516. 

fo Achuihon, v. Goatodan Kemmm, A. I. R. 1945 Mad. 269: L L. R. 

<19461 Mad. 134. 

7. Manfafonda OMt,v. j. Bauagmaf. A. L R. 1922 CaL 104 : 55 CaL 

642n ! 67 1. C. 714. 

fo Mahadao PmaaiU V. Stonana flndialLid. A 1. R. 1934 CaL 2851 

60 Gd. 1379; 149 L C. 858. 

% Bhai Pnana Sini^ v. Arfoa Singh, Bh afa n .Singh, A. I. R. 1929 P. C. 

179: 117 LC 465. 

10. Miraa Hager Khan. v. Seiden M, 61F. R. 1910: 7 1C 1014. 



cQiiky do HOC iolaifm wkb the contrast ot the pmaim wkok W 
the breteh, haire rtpulaicd that a fixed *oi& Amdd jhe 
ixpetded m the mmuae of oompenution to be paid b? the petaon vtolailiefi 
the coo€l:4Ct'^ The follt^vring two caaes^-* were abo referted » On A 
tarkw of aU theae authorttiet^ k li quite dair chat whethet aome amouat 
la paid bf waf of eaxneat mcmeyor ki^ tn depoaic for the due pethmtMt 
of any ohUfatioci under the contract, it is alwaya ibt the Come 
to decemiae what amount, tf my, would be 'Veaaonable cofApcnaattoo*^ 
under the dscumatanca a pardcuUr caie Section 74 la npfUcMtt 
kl tU caaea where a aum ia fixed as the amount payable in ca»e of 
breach. rtfarcUm of the faa whether any actual loas waa or was not 
cause J. If the Court considers that the aum named la not ometaloe 
or unreasonable it shall allow {t, or otherwise reduce it to the figure k 
eoQitdefa retaonable to allow, in case where there la no date to eadmaae 
the amount of damages actually caused the dkereHon of the Couct 
if unfecteced in alloy^ing what it conaidera ''reaaonable oompenaatkm**, 
tubjece, of course, to the masthnum fixed by the parties. Whasie 
a party aaaerts chat the amount mentioned as payable In case of breacht 
Is a ''genuine pre-estimare of damages**, calculated by the contraettni 
parties, and shou Id not on that account be disturbed, it might be 
tstabilfhed that this ia so and the Court, if satisfied, will adopt as 
^'retaonable compensation" to be awarded. But the final say ia witb 
the Court and not with the litigant. Reliance was placed upon theie 
two AHahabad* and Bombay* caaea. The first at p. 242 of 5 All laya 
downt '*The fundamental ground of law, on which damages are awarded, 
is to place the in lured party tn the same position in which he would have 
been had he not susutned the injury of which he complains. As a genetal 
rule, therefore, the damages decreed must be commensurate with the 
injury sustained’*. Similarly in the second case. It was heM that the 
amount of damages would h *. the dilference In the rate of interest at 
which the money had been lent before and the rare at which it was to 
be lent to the defendant who was guilty of the breach in this case. The 
difference was only >4 per cent per annum and that was awarded for 
4ie period as might reasonably be required to firKl another borrower of 
the principal sum at the race agreed upon These two authorities are 
wot of any aatlatance In finding out what b the actual damage that may 
be said to have been caused in rhe present rase^ The breach by the 
plalmtiffi Is .dmitted. Accotdlng to the agreement three month*, notlee 
mw necQsnr, to put an end to it and the remuneration of the guartntee 

1. Om,v. BhoitHcan, A. 1. R. I92S Lah 284 tt4 (. C 

2. Somahand. ▼. Ctimd tiaim MUt. Ktum, A. L &. IMS lah. I9Z 

3. Ndh Rom. V. Shii Dm, (1883) 5 AIL 238. 
i D w n h hrt SMiim,*, A iM m kHMiiit, (1818) tt 8—. 


142 . 



WMMWiaMMcoimMMgiew nog mBmarnitm^maomt* 

baolur. i.«.»th« pltin it M% «u (U. 1000 (ot one lac nauodi dt fsods 
motidiir fm Inwwditid otmrafd fooda end&:. Tlte auddm teralnalloo dt 
A* atMantCBt on Zlndl )uM 1937, mutt have cauted much Inconrctileaet 
aadaMntal wotvy to dm ptcaent mpoodentt vhooatunttr had co 
aMlc* tome odtti artangementt ImmedlateW to eontimie the arotk 
of cwfytng •ctoda which their had agreed to In their contract wldt 
the Radway. It k not a caae where etmply becauae no damage haa been 
demonitrably proved or the emutng damage haa been prevented or 
reduced to the ndnlmam by the auperiot vigilance end prompt action 
of the reapondenta, no con^remation or only a taken compenaatlon be 
aflowed. Looking to the terma of the agreement and the amount of 
buatneM to be tranaacted the forfeiture of one month'a earnlngt, L e . 
Ra. iOOO which la only 20 per cent of the total depoait la not 
unreaaonable ot exceaalve. >4oreover, the amount of Ra- 5000 waa alab 
hMended to cover any loaa or damage to the gooda while In the cuatody 
of the piaintifit. It would) therefore, be held that the plaintlda muat 
forfeit Ra. 1000. 

14, ^ H eaeonabU ooaapenaatUm not exceeding the aaaount ao 
■aaaad'':—A Kobukyat fixed the rent of a tenant u a apedfied aum 
of money to be paid in caah and a certain quantity of the produce to 
be delivered by the tenant to the leaaor in a particular month according 
CO a certain meaaure, and provided chat in caae of default the landlord 
would be entitled to recover the each amount and a apeeific aum ta 
the value of the produce. A ault waa filed by the landlord claiming 
to recover the market value of the produce, He(d,’ that in the prevent 
caae. however, there ia an expreaa contract that if the tenant did not 
ddttver the paddy, the landlord would be entitled to realtce by ault 
the amount aa the price of the paddy. There waa no auch expreaa 
■tlpulation for tealMng by auk the aum mentlooed hi the KabuUyot 
aa the value of the paddy in the ocher caaea, except in the caae of Afat* 
and it wuheld in that caae that the landlord waa entkled only to 
the value mentioned In the Kabuibrot. There, being thua aome 
dMnctfon between the preaent caae and the caae in which it waa 
held that the landlord waa entkled to the market value of the paddy 

Ac regarda aecdon 74. in the firat place, by reaaon of the fact that 
there haa been amendment ktkiea not makeaenaeat all Cl. 2 of die 
•aedao oontainathe phrace any ocher atipulatlon by aray of penalty 
vhkh hu been added* In contradtodnetion to ‘other* it a aum namgd 
In die ‘flontraet aa the emount to be paid’ etc According to Engllak lew 
and p hc a a a ol o gy . auch a aum would net be a penalty at alL For die 

1. Oarntdat San. v. GaUnda CkaMha Sfoha, A. L R. 1910 Gal. 875: 

24C. W. R 85 : 54 L C. 914. 

2, Afot, v> Smfo K uma r Oh ig e . 7 1« C.84Z. 



paifK»«af tfalic«K th«dntse inqumtc»t tcfmiag id * ‘itcmlty'to fo 
be liiniqpade^ bi* then ciaur thst the lodiien Uw profcwe* «tmpl!r 
to be ob^ivloiis to the tftcc th*c in Eiq^end 'sums nanoied in the contnct/ ' 
have been divided into dittince ipeciet : (*) liquidated daraaf^ ib) 
pemltlet* The Indian law ht» not heard of them in all catett 
when a aum ia named, certain conaequence* shall follow What ate 
conaequencea ? The platntifi is entitled, whether or not actual 
damage or loas ia proved to have been cauaed, to receive reasonable 
rompensatiop not exceeding th i amount, etc* It should be noted here 
that, br reason of ii»c last cliose. the Court again sets away from 
fNmalty, because in English law the sum named, it a penalty, ceasea 
to have any c8ect at all «*ithcr as a Jowet or upper limit. In Indian 
law It remains an mpper limit or maximum. The other point to be 
noticed is 'whether or nor actual damage or loss is proved’. Now, 
what is the sense of that, if you have to dhrtgatd the figure named 
entirely J If u is simply a maximum, what is the sense upon anv readit^, 
but none at all if one has to disregard tnv sum named entirdv.l e . 
for all purposes except as a maximum. In this Calcutta case* this 
section is discussed : "it is clear that the Court miuht have awarded the 
full sum stipulated without any proof ot damages or loss”. That the 
Courc gets from the section itself I hen : ‘No doubt the Court has a 
discretUsn to fix w hat tt considers reasonable compensarion ; but when 
the parties have already agreed among themselves as to what the penalty 
should be. the Court should not. in fixing the compensation, wholly 
Ignore the a.mount agreed on, unless this is.on its face, wholly 
unreasonable with reference to the posiiion ot the parties and the 
breach provKled against”, which does not get one very far and so th* 
following is the intention of the Legislature : (1) The plaintiff must prove 
his damage in a ccneral sense; (1> the contract made by the parties 
eatimsting their damages is in itself evidence; O) if 
there is no other evidence of damage, there are cermln cases 
where this evidence alone will be considered sufficient, 
nor did the ludldal t ommittee intend by anything to say in the cate of 
PaniM Sinsti* to exclude such a possibility ; (4> the sum named, 
however, is not conclusive evidence, that is ro say. if there is other 
evidence or circumstances showing that it was excessive,the Court 
will not consider itself bound by it; (*>) if, on the other hand, the other 
evidence and circumstances indicate that the damage equals or may 
or Is likely to exceed the amount named, the C'ourt will abide 
bf It, and lastly. in case (4), that it to say. where the other evidence 
■bowa that it is unreasonable, the plaintifi will have to prove hte 
ou-fM irrespective of the figure. In England, the difficulty b 

—irTsai*ii<ii«w 

1. P«mna litegi^ v. Firm Wwi Arfon Singh, A. I. R. 1929 P. C. 179 j 
117 L a-«5. » a W. N. 949 IP. C.) 
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efavtated in • cm m it to dcKr&ed by cftMtaf the '*figuie ohmI* 
M "tfqutdeMd imeiet” t Sw ihto Eogtkh c»m.* »hct« die sMtotof 
toexphrinecl** 

15. "A etipideClnn for biercMed intereet front the dite of 
deliitdt'*i>»Tbe lower Court had decided thk eaac rightly. It obeema: 
**The adfHilatlon made a$ to the payment of intereat at die race of 
Ha. 2 per cent mcanefii from the time of die execution of the bond, toi 
cate of default of repayment of the loan in time, waa laid down to die 
deed aa a check upon the debtor, and It ahould undoubtedly be beld 
aa a penal clauae" The following caaei were relied upon*'* in whldi 
full effect hu been given to an agreement, that if money to not paid 
at the due date, It ahall from that lime bear an increased rate of 
intereat The ffrat case probably dealt with a document executed bclota 
the Contract Act; but however that may be. such a caae dlffeia 
materially from the preaenr. In it the agreement to pay an Ineteaaed 
rate of incrreat from a future day may well be regarded at a aubaiantive 
part of the contract, not at a penalty for ita breach ; but, where, aa 
here, a« Increated rate of interest from the date of the bond is made 
payable on default, it cannot be regarded in any other light than aa a 
turn named in the contract to be paid in case of breach within the 
meaning of S 7* of the Contract Act.* 

As to thU f onrt. however, it esnnot be doubted that until the 
Judges who dccidevl rhe following cases*'’ reviewed the following 
dectsinns*'’ ” by the light of the later decisions of the other High 
Courts, it has been always considered that an enhancement of the 
rate of interest in defavilr of payment of the principal turn and interest 
at the day fised in the bond was in the nature of penalty whether 
the enhancement waa retrospective taking effect from the date of the 
loan, or w.iii prospective from the date of default of payment. An 

1. Widnrs Foundry, (1925), Ud v CtHuloie Acetate Silk Co, (1931) 

ZK. B. 393; iOOL. ). K. B 746 47 T. L. R 481 : 145 I-T. 

•( 07 . 

2* Kiahadeo hasad, v. Siemrna Undio) Ltd, A. L R. 1934 Cal. 265: 

60 Cal. 1579 j 149 I C HS8 

3. Bociokee Loll. v. Radha Smfli. 22 W. R. 223. 

4. Mdckmiotk, v. tt'mgtowe, 4 CaL 137 : 2 C. U R. 433. 

Mutiwta Penhad Singh, v. Lugnn Kaoer, (1883) 9 CaL fftS: 

7 bid. ]ur. 602. 

8, DtiflaMidos, v. Loksliinandas. 14 Bom. 200- 

7. Sai vt. V. Motuii, 14 Bom. 274. 

8. Rougi, V. Samnd, 6 B. H. C. R. A. C. )• 7. 

9. Mettff. V. Skskh nusen, 6 B. H. C- R- 203. 

10. taia.v.Gownd.l0B. H.CR. 362. 
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ffenttMlon of the Ikbi la Meieli* ead Pom* e*a leeee ap douibt 
dMK the Coun wet fo both ceaei deelteg with ptoepectiee enheaeeakOM 
of loteteM. ead la ddi cete.* where ft ft (dela diet die queetlcm wet 
ee to eahaaoeoMOC of foterett (torn the day fixed for ptf m ent of the 
lamhaeaca, MelelU ead West Jf. created u well tettird by the fbUowiag 
decftkMW In Raseji,* Peiu* and rikunJus* that the agreement to |My 
aich toereaaed intereat waa a penalty, and ought not to be etdotccd. 
The efiecc of the decfttona In ')jt{ab*ii<t* end U doubtleaa 

n> dftdngulth between proapectlve and retroapecttve enhancement, and 
to hold that the kcter only ft in the nature of a penalty,—a dtotincrion 
apparently euggeated to the Court by the Judgment of Wibon, ]. , tn 
MddbnfDth* dftapprovlng of the dectaion of Kemp and Pontifex. Jh, 
to Bkluwk Naih.* The learned Judge treated the question at one to 
be determtoed exclusively by S 74 ol the Contract Act, and whdat 
admitting that retrotpective enhancement of intereat may be a penalty 
observed that “where the oootrect b merely, that it the money ft not 
paid at the due date, it ahall thenceforth carry intereat at an enhanced 
rate, he did not tee how it could be seid that there ft any lum named 
■a to be paid in cate of breach. No one can tay at the time of the 
breach what the sum will be". In this case‘* Garth, C. and 
Maephenon. )., had already decided that S. 74 was not applicable to 
the case of prospective enhancement of interest. In Ba/inath,^* 
however, Mlttet and Maepherton, JK , hold that the Contract Act ft 
not applicable to either class ot cases whether the interest be retro*, 
peciive from the date of the loan or proapeatve after default, because 
they say “in neither cate ft a sum named in the contract aa the amount 
to be paid in case of breach'*- Thb view of the above section of the 
Contract Act, can be endorsed ; the sole object of which would appear 
Co have been to provide for the clast of cates to which K'etnUc** 
belongs, and in which the distinction between “liquidated damage*** 
'and “penalty*' has given rise to to much difference of opinion to the 
Eaglfth Courts. The y are fu lly dftcutted by Sir C. Jestel and the rcat 

1. Meieji, T. -Shekh Husen. 6 B H. C R 20V 

2. Fum. V. Goftnd. 10 B H. C. R. 382 

3. Raghunotfiarav, V. Vasiuiuni, P. ). 1P82, p. 221. 

4. RaoaH, v Saiona, ft B. H. C. R A. C. J. 7. 

$. TihamJat. w. Oanga, 11 B. H. C. R. 203. 

fi, nafliilifidfli V. Lakshmoadai, 14 Bom. 200. 

t SaMi. V. kUimt. I4 Bom. 274. 

5. Maddmasli, v. Craw, 9 CaL €89 

9- BfcfiaakNa(h.v.R«aLochan. tlB.LR. 13S. 
to. MaebaiaA. v, Hmt, 2 CaL 202 (206L 
1L Bd8aaA.T. Shah AH. 14 Cal 248 (254). 

12. KgiiiM*, r. Faraga. fi Btaf 141, 



If54 •'a mtfnx^rjoH fon mcMum> mwmt mm DtiAtaT** lOw Vt 

of the Court in Ptising, then* to the contldemlon of liie 

<|ue«tion whether equitable relief ehould be affortled by the Ciamt 
9 $n\n$t a proviso for enhancement of interest in default of the payment 
of inc principal sum, the opinion expressed in Baijnmh* cannot be 
endorsed that the dcciston of Mr. lustice Wilson and atl the other 
similar cases cited by him in hli Judammt In n.ust be 

considered as necessarily overruled. Every case of rhis nature, as pointed 
out in Bichoak Nath^ must depend on its own circumstances The 
Instrument which the Privy Council had to construe in this cue* 
was of a very special character, and their decision chat the provfsot 
proviJlngfor an enhanced race of interest, retrospective and prospective, 
were not of the character of a penalty, but alternative stipulations, 
can only be regarded as a decision on the language of that particular 
instrument. The English cases show chat it is regarded as settled law 
that where an ascertained definite sum of a less amount is to be paid 
at a certain day, in default of which a large sum is to be paid, the 
Court will treat the latter as a penalty. It is so stated by the Judges 
in Aitley*''Sir G. lessd assumed it t<» be so settled in Watlis* and 
Lord lustice Idndley in his Judgment in that case makes the following 
remark**—‘'Whether relief was given on the theory of oppression, or on 
the theory that the parties could n r have meant what they said, or 
whether by reason of c!k* usury law. Ihir It has long been settled that 
where a p.*rs;)n agrees to pay a larger sum ii he does nor pay a small 
one, he does not mean what he says, and the contract is not to have 
the effect that one would suppose It wa^ intended to have**. It is in virtue 
of this rule that it had been decided in these cases'-**^ that where 
the interest in a mortgage is fixed at a certain rate to be paid at fixed 
intervals, a proviso that it the interest is not paid punctiuilly a higher 
rate shall be charged, Is a penal clause, and will not be enforced* 
However, in fiuuon'* the principal debt was payable by instalments 
with interest at ' per cent wiih a jiroviso that if nor paid punctually 
the debtor was to pay S per cent and the House of Lords directed the 
account to be taken on the basis of 5 per cent on the instalments up to 
due date, but H per cent sab-iequ -ntly un to piym vir. No reasons are 
given by rhe H >use of l.ords tor their decision, arvl it cannot, therefore, 

1. Wallin, V. Smith, il ( h Dtv Mi 
Z* Bailnatk, v. ShuK Alt. 1 4 Cal M8 (ivij. 

3. MackinlosH, v. Crow, 9 Cal. 689. 

4* Bichook Nath. v. Ram Lochan, II B* L, R. ! iS 
5. Balkishtn Dow Rai, v* R ifa Run BahaJur Singh, 10 L A, 

6* Astlev, V. We/don, 2 B & P« 346. 

7. Ho’bi, V. Wyse, 1 Vern 289. 

8 Strode, Vt PflTker» 2 Vern 3iA. 

9. Bufton, V. Skmcfy^ 5 Brown*a INirliaiMQCftry Cmm 233- 
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be i|)d wfih eertefnCT wheriier they etmftidiered the provteo fot pfoiyt^ te 
etkhtmed interetc to be not in the nitiire of a peotk?. or: t 
miormbie one which fbould not be relieved a-rtinsr. The deeWon ill 
Madant^sh* where the Intetesc atter default in payment it due dlAt 
was thenceforth to be 10 per cent may be supported on the lictor 
l^ound. even if the proviso be regarded aa a penaltv. Upon thli reirieir 
of the authorities the iifet conclusion In thb case* ts that a proviao for 
retrospective enhancement of interest, in default of payment of the 
interest at due date, is generally a penalty which should be reltarid 
against, but that a proviso for enhanced interest in the future dnnoe be 
considered as a penalty, unless the enhanced rate be such as to lead to the 
conclusion that it could not have been Intended to be part of the 
primary contract between the patties, as may well be deemed to hive 
been the case In BicKoofc NatK^ and Pov<i/ 

The “explanation** to S. 74 as amended says that “a stipulation for 
increased interest from the date of default may be stipulation by way 
of penalty”. The Indian Courts have invariably held that where (is In 
the present case) the stipulation is retrospective, and the increiisd 
interest runs from the date of the bond and not merely from the data 
of default, it is always to be considered a penalty, because an additional 
mouthy priymont in that ca-^e becomes immediately payable by the 
mortgagor The Board accepts that view of the Statute and it la 
unnect^ssiry to discuss under what circumstances Increased interest riinnini 
only from driauir should or should not be considered a stipulation by 
way of penalty. The principal appellant the mortgagor) argues that 
the increased interest oughts therefore, to be disallowed altogether* 
But this is not w^hat the Statute prescribes- It directs that the part? 
complaining of the breach shall receive from the party, who has broken 
the contract, reasonable compensation not exceeding the amount of 
penalty stipulation for. T he High Court (agreeing so far as with tfie 
lower Court) has given compensation at the same rate as the mortgagor 
agreed ro pay as increased interest, bur < differing In this respect from 
the lower Court) has not allowed such interest to run from the respective 
dates oi the bonds It was observed by the High Court that at the 
date of the execution of the second bt>nd there wai a settlement of 
accounts as regards the interest due on the first bond, and ilm|^ 
interest only was then calculated, and the amount was included In the 
principal of the second bond* They treat this u a waiver of ilie 

K Mackintosh. V Crow, 9 Cal. 689 

2. Uma»khan Mahamadkhan Dtihmukh, v. Suiekhan, (189Z> 17 Bom« 

irfilR R> 

3. Bichook Nath, v. Ram Loehan, I» B.U R. 135. 

4. Paw, V. GcMnd, 10 B. H. C. R. 382, 
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tampomi liteemCt ind tnf chliii for inctttmA Unutm to that dtre. mi 
thoy, therefore, hold tw r.ie iiicreafei (nterctt by way of eompmuixltm 
On (he fittc bond sn^ild run otily from the date of exeaidm 
of fh« ieeond bond, and that on the iecood bond should tun only 
from the date of defauk of chat bmcL The Board tees no reason to 
didinrfrom the conturrenc iudgment of the Courts below« ao for as 
eoncems the rate of the tncreased Intereat payable by way of compensatlonp 
and the High Court has come to a right decision as to the datea 
from which auch Increased incereet should run. The Board dbo 
agrees with the High <'"ourt on the question as to the higher rate at 
which compound Interest was to run. Compound intereat is in itself 
perfectly legal but compound interest at a rate exceeding the race of 
interest on the principal moneyi, being In excess of and outside the ordinary 
and usual stipulation, may well be regarded as in the nature of a penalty* 
^"^s. howeeer. the mortgagees have already been at least tuiEclendy 
compensated for th* default by the increased race of Intereat allowed 
them, the Board thinks chat the High Co4rt has taken a reasonable 
course in allowing com >v> ini incere«c at the same race only as that at 
which simple interest wts stipulated for in the bond. ^ 

The material portion of the hypothecation bond runs thus:-** 
'"We shall pay you Rs. 280 by the end of August every year, being the 
interew on the said amount at 7 per cent per attntim. On failure to pay 
She interest on the due date every year, we shall pay interest on the 
Said arrears of Interest at i' p c from the date of default to the dace 
of payment on the iiabitiiy of the mortgaged propertia V^e shall pay 
you the prineipal amount of Rs■ 4,000 and the interest permitted to 
be in arrean with your consent on the Msc Auv^isc of any year after 
five yearn from this dace, i. e., after the end of Aug'ist 1894 and within 
the end of Avigust 1396. together Wtch the inter at for that year in one 
lump sum on the liability of the said propertia. Held/ that the 
explanation to S. 74, as pointed out in this case* appears to have 
been introduced to meet the decisioni to the effect chat when the 
higha rate of totercst Is payable a from the date of default and not 
aa from the date of the contract, the contract it enforceable. The 
explanation rad by the light of the Ulustradons shows that it la for 

the Court to decide on the facts of the particular case whetha the 

acipulatfon is a Is not by way of penalty. The stipulation to the prsissit 
ase is na a adpulatlon b? way of penalty within the mantog of die 

1. Suadat Kocr.v Rm Shorn Kriffien, (1906) 34 CaL IS?. 9 Boa. 

LR. 3041 11 CW.N. 249:17 M U I, 43 : 2 M. L* T. 75; 

4A.L.M09:SC.Ll 106 i)4LA.9. 

2. Abbokfie HegfAkb, v. RtofiiiMiiui Shsety. C 1906 ) 29 Mad 491. 

X Vodhyo, v. Smiimfonomyofia Ayyor, 2$ Midi 343. 



MctkM «iid 4 hk k k eaforcMiAe. Thm k ootliiAg ttocamdaciki^ 
Of, itaftMombie itoR th« aireemciic aodtht eohaoecd nte of kooMK 
wfakh beoomct pofabte on ddhuk )■ (tuke modetote. It wo* uttcd^^iit 
tke itiputMlom wm bf of pemiltf tincv th*» i>r(ivldod botk 
tot OQ iocnued me o( interot end for compound IntenM, 
•nd en AOob^ed dedriwi’ which thk Court* dedinod 
to follow, w« relied upon. It ti not necemry to dkcuw the 
luthotltiee on dik polntthtoe in the present ct»e. tlthough the pUdn* 
tid cleinu intereet tt U p. c. on {ntereet in trrear she doe* not <4eiin 
compound intemt on fuch interest. Even in the view thtt the ntpule* 
tton* ore by wty of pensity end th*t the section spplies, it k opento 
the Court under the section to twstd to the pitintiff the pens ity 
stipulMcd for, so long s* tt k not in excess of the ressonsbte compen- 
sttion to which the is entitled, end in chb cate, the pensity Is notin 
excess of the reasons hie compensstion to which she is entitled. 

It was stipulated in two clauses of the agreement at follows "If 
we fail to pay any one instalment on due date at agreed above we 
jointly and severally promise to pay the whole amount of the bond 
at once on demand. But if the firm waits longer we agree to pay intereit 
at 5 per cent per month till payment in full". Held.’ that the lower 
Court hta come to the conclusion that both these stipulations upon 
which the claim in the suit is based are penal and. therefore, not 
enforceable In full by reason of the provlslom of S 7f and it refers to 
illustration (g) to that section as showing that this is a case to which 
S. 74 is direaly applicable The stipulation whereby Interest at 5 per 
cent per month is payable upon the sum due is ■ stipulation for tncK 
esed interest from the date of default which, a* the explanation of 
the section shows, may be a stipulation by way of penalty In 
the present case It is a stipulation by way of penalty. In the present CMe 
it is a stipularion to pay 6*.' per rent intereft upon a sum which k 
originally msde up very largely of interest at an exorbitant rate. Therefore, 
there k no hesitation in holding that the second stipulation also k one 
by way of penalty. The lower Court has rightly allowed one end ■ htif 
per cent pet mensem, that k. interest at 18 per cent upon the emoutit 
actually due in respect of aume advanced. Thk, no doubt, k reaeoaeble 
coeepeni a tton. 

The question refened to the Full Ben^ k whether, when no Interest 
k payable until defeult, but Interest at an exorbltsnt nte k payaUe as 
h orn the dan of defMit, ^he Utter stipulation can be treated ae one bp 

L Dip Nflwyfln Kai, v. Dipan Rai, 8 All 185. —~— 

2. Appa Rm V. Sofyanoiasona, 10 Mad. 203. 

3 ViWioad CWiMganUl v. A. Flagg, (»11) 36 Bom 164:13 L C. 
853; 14Bom. UR. 18. 
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wtrofp^lcy* Hdd* hf Vtllu thitthfi i)uettion wit tniwa^edi to 
die oegftdvc In thWaue^ Andthm are decUom**^* to tbt itme efiecc 
for wbkb no tcaiom ttt Aivtn. There are. however, earlier decitlon of 
ocher Indian Courts given without reference to the provision of a* i4. 
which point the other way, as also this decision** in which a stipuhtion 
In a chit fund apparently like thia was held penal; and in consequence of 
the order of reference to a Full Bench it has now become necemty to 
facQCiilder the question. The result of numerous deiisiom upon the 
section aa it originally stood was that, in the opinion of some High Courts 
tecluding this C ourt, stipulation for enhanced Imeresc from thedace of the 
bond came within the section as cases in which a sum was named in 
the contract to be paid in the event of breach; and that, in the opinion 
of all the High Courts, stipulation for enhanced interest from the date of 
default did not come within it. This was expressed in some cases such 
aa Mdchmtoih* by saying that the former were penal and the latter not 
virtually treating the section as containing a statutory defintiion of the 
word 'penal* In Naniappa’ in a passage on which the learned Chief 
Juitke reltes in ^unkaianuiayan i Vadhym* the learned Judges m> doubt go 
further and obser/e witli regard to a stipulaclun for enhanced interest from 
the date of default that ’*in such an agreement no question of penalty 
arlMf because it Imposes an obligation on tlie debtor to pay a larger sum 
than was originally due/' whereas they hold sripulatons for enhanced 
interest from the date of the b>nd to be penal ^'because the debtor docs 
on default Immediately become liable tor a larger sum/* U these 
obaervationf are to be regarded as more chan a decision chat the latter 
data of stipulations falls within S. 74 as it originally stood, it is very 
difficult to agree wirh them, as it appears to be perfectly well aetclcd byche 
decided cases In England that stipulations for enhanced interest on default 
ice» or at least may be, penal when the enhanced rate runs from the date 
of defauk This reservation has been made in consequcnceof what Sargent 
C ).« said in UmarkKon.* In the notes to Sloman* it is said chat the 
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ordbtty rote tn mamam if thu ■ proviiotbr IncirMfii^&tYMie^ 
IhtereM on noti'punctaai peynteoti if na( elicywed ts bdiiK penfl, ckiRK 
Fetnif* ant) ot v.t cates see aii > t^e (uditment of Pontlfex,}, in Bieiieeii.* 
No doubt thett is the early decision of this Court in Antbi* tbit 
cnbinced interest from the date of default wat not penal; but It 
appears from the report chat the case was not argued and die Eni^ 
cases ate not referred to* It teems well establtshed by the EngUrit 
authorides chat such stipulations are penal chough they did not fall 
within S* 74 as originally enacted; and that this was the view taken 
by the Legislature when It amended the section by introducing the 
words'or if the contract contains any other stipulations by way of 
penalty** and added an explanation dealing with this very stipulation^ 
Two observations arise on this amendment. The me of the word 
**othcr” shows chat the Legislature usei the word “penal*' in a very wide 
sense and so as to Include atipuJaciont falling within the earlier part 
of the section for liquidated damages, which according to the English 
decisions are not penal. In the original section it treated such stipuUtioot 
as penal and now it expressly includea them among penal stipulaciont 
See also the marginal note When by the very terms ol the section the 
Court is required to treat as penal stipulations tor liquidated damages 
whicn provide for more than reasonable compensation, it would be 
very strange if the scipulacions under quesclon were not to be considered 
penal within the meaaint cf the section. Secondly, as regards 
stipulations for Increased interest from the date of ddaulc, w[\ich, 
according to the Engiisii decisions, were penal, it appears tnat they fall 
within the words ‘any ocher stipulation by way of penalty** and that 
no explanation was necessary to edect this, although it may have been 
desirable to insert one owln^ to the expressions used in some of the 
cases already referred to. Then contrasting th 2 worij ‘may be in the 
explanation with the word “is" in ilkistratian (dj which deals with a 
case of enhanced interest at 7 > per cent, from the date of default, full 
edectmay be given to the section by treating such stipulation as penal 
where they provide for more than thg ‘reasonable compensation* referred 
to in the body of cbeieccioa As regards atipulations auch as the present; 
there are three decisions^'* ^wo before and one after, the passing of the 
Contract Act, that apart altogether from tne provisions of the acctiCMi 
they are penal, A atipulacion for enhanced inter eat from the date of the 
bond is one of the “other stipulaciont by way of penalty" now included 
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hf the iDMwdraciit, twd there ii no reiiOtt why die pment ttlpwledc* 
should ooc bt cciocher* lUustfstioo (d) stye thte s sclpulftcUHi to P» 
eeot on drfsult k « petuky where interew sc 11 per cent wMpeyiUe from 
cne fitfc. There sppetrs to be no subitsntlsl difeence where, u to the 
preseni esse, no Interest tr ill is psysbit until defiub. In either ctie 
dierelie •dpttlsH.m on defsuk to psyment of the sum of mone? 
oHgInsUy •dpulst;.‘4 for, chtt the debtor ^fhoald be Itsble to psy « 
farther sum b/ of Interest st so exorbieinc rste from the dite of 
default, sod t ^at appears eibs sufficient to make the adpulatiao penal 
in the very wlJi sens; l?i which the word is used in the section The 
Ouesti:)n ii, tneref>r*, snswered in the sffirmsdire. Sunders Ayysr h# 
agreed in the coneluaioi arrit^ed at b/ Wallis 1. snd expressed that 
Sdnlh»f.indyaM 4 Vaihyar* and Periathomhi* were wrongly decided. 
Chinna V'enkaiuiumi* sod Pitiasami Thalavaf^ are disdngulahable from 
(he present cas.* and agreed with this d.*ii.lon.* 

The contention Is that the stipulation f ir the payment of interest 
it an exorbitant rate upon the entire amount secured by the mortgage 
in the event of d .'U ilc of nayment of one or two instalments was in the 
nature of a p:niU/. Heid,^ that the prtsent case falls within the clasf 
wnere there U a stip lUthn f >f pa/ment of Inceresc at a specified race, tf 
(he principal or t pare thereof is not pall on the due date. One oi the 
earliest examples of this class of cases Is this decision* where a 
promissory note ttfrer sclpuiatlng for the repayment of the sum due by 
monthly instalmena without interest, provided that on default of 
payment of any one instalment, Interest would b; payable at the rate of 
75 pu c. p a (t was ruled that the stipulation for intereat was in the 
nature of pens Icy fnis view was foUowel In Put^i • A similar view 
WM taken in BmjiJhur.* This decision accor is vvlrh that in Chahar.** 
In these two cases.’*'*• where the interest stipulated to be paid on 
default of payment without interest on a snecified date was 24 p. c<, it 
was held to be not penal; the rate, ir was said, was not ao exorbitant 

1. SunkuMAuruyu VndhiSyar, v. .^kiranjrayjnu Ayyar, 11^2)25 
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eme$ Hat m the root of thti decUloo.* where the 4efendant had jMpreed 
CO re^wy a loan dT Ra. 10 wtthin IS daya. and, on default to pay tntereat 
atdie cate of one aooa per rupee per dtetn. that ii, at the rate of 
2.250 p. c. It waa ruled that the artpulatian for tntereat waa penal, 
thouph the Court waa not asreel upm the queatfon whether S. 74, 
Contract Act. covered. t'ls caae The uniformity of the current of 
decMona here analysed, was tovered by this case,* where the bond 
provided for the re'payment of rhe loan within a certain parlt-Kl, and on 
default, for Intereat at 153 p c. p. a. from the date of the bond. The 
Court held chat the atlpulatlon for payment of Interest was enforceable, 
aa the caae fell within S 2 of Act 28 of I8S5 and was not covered by 
$ 74, Contract Act ( at It then atood), Inasmuch as the bond mentioned 
one rate of Interest and did not provide for t le payment ot two rates of 
Interest. This view was adopted In Ookal Chand* though the opposite 
position was Immediately afterwards accepted In this case.* !n a 
Madras case,* the bond provided for lepaymvit T the sum due In 
twelve Instalments, with the stipulation that 1» the event of default the 
debtor should become liable to pay the whole amount of the loan with 
interest at the rate of 180 per cent per annum. The Court hell that the 
rate could not be said to be exorbitant, “having regard to the relation 
between the parties and the circumstances In which the defendant 
undertook the obligation which he failed t.> fulfil”. To the same effect 
in this decision,* (where, however, the rste of Interest was only 
12 p. c. p. a ) as also In Peiiaiami.' Notwithstanding the small group 
of cases above referred, where a restricted view was taken of the 
authority of the Court to relieve against a penalty, the tide 
hu turned back, and the more modern cates repudiate the 
doctrine that any rate of Interest, however exorbitant, cannot be 
deemed penal. Thus In .Vfiuian.* where there was a stipulation 
for the payment of interest at the rate of 75 p c. p, a- ) from the date 
of the bond on failure to pay the principal In two instalments on 
specified dates, the Court held chat the stipulation was in the nature 
of penalty and declined to follow Affan Blbi* and a Madras caae* is 
audioritlea for any Inflexible rule of law. This view was adopted In a 
Bombay ease* where 60 p. c. interest on an account originally made up 
very latgely of interest at an exorbitant rate was treated as penalty. It la 
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5. &udusaaaMyaaa Vadyav, v. Sankafanarayana Krtm, 25 Mid. 

343. 

6. CUnna Veakataaomf. v. Bedda KenJtak, 26 Mad. 445, 

7. Ptfiasaml, *■ Siibramaiitm Asad. 14 M. L ?. 136. 
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jaMoq* dMt cseb cue muM be Keited os la own dicaouttneei j dtue. 
In Anamaiai,^ faiterat mt >6 p. c. wm held not pene), in 
GendlutJii,* compound Interac u KX) p. c. on default of payment on 
due daw WM deemed a penalty : tee aUo theae two cMet *'* The Couxt 
adopa the prioelple conaequeady m ^irly deducU>te from the more 
fliodcm dedalona that the Court b competent to grant relief whenever the 
late of ioteiew appeaa to the Court to be penal. Thia view has now been 
alopted by a FuU Bench of the Madrai High Court.* It i* not of much 
moment to condder whether the Court can grant auch reliet in the exerdae 
of ia equtable Jurlaiicdon or under $. 7f, Contract Act, as amended in 
1099. It b sufficient to observe tha although the section was originally 
framed to deal with the doctrine of penalty and liquidated datnagea M 
understood in the Law of England, it b in its present form compreheniive 
enough to Include the type of cases now to be considered, because it 
covers all cases where the contract contains *‘any stipulation by way of 
penalty". The question cocwequently reduces in any concrete case to 
thb s Does the contract contain a stipulation by way of penalty ? In the 
solution of thb question, the observations of Lord Mersey in \l7ebster* 
may be usefully borne In mind. The test b.was the agreement to pay 
the damages for the breach of covenant or contract unconscionable and 
extravagant, such as no Court ought to allow to be entered incol No 
hard and fast rule ctn be laid down as to what may or may not be 
unconscionable or extravagant to insist upon the circumuancss of the 
pattfcular case. As Lord Halsbury said in thb case’ it b impossible to 
lay down any abstract rule at to what it may or may not be extravagant 
or unconscionable to insbt upon, without reference to the particular 
facts and circumstances which are establbhed in the individual cue. 
In the fame, Lord Davey added: "You are to consider whether It b 
axtravagant, exorbitant or unconscionable at the time when the 
atlpulatton b made~thac b to say. in regard to any possible amount of 
damages which may be conceived to have been within the contemplation 
of dw parties when they made the conttact". It need not be dbputed 
that a atlpulatlon merely accelerating payment of the whole debt on 
default of payment of one or more inatalments b not. by itself, by way 
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«l pcatlcr. Kefit ID dMN dm^ la wtppoR afdie vWw iriMn 
«ad lUuttrttloa tfJtoS. 74i Contnet Act But i)ie poittlon ti veer 
^bffeicot. wKete the endte turn, whidt the aedttoc had itteed to nettoe 
tn imtolmenti without toteteK, li not onlr made repvrabte to one mm. 
but to alto made to can? Intetat at an unuaual rate. The Couit auv. 
In view of all the dreumttanoea of toe caae. regard toe ettpuladoo for 
payment of Interen at an exorUtant rate u a penalty- In toe pieWK 
oee, the htotory of toe prevloui tranaactioni between the partlet ahowa 
toat a very considerable portion of the sum (Rs. ISOO) secured by toe 
mortgage was incermt on toe original sums advanced by way of loan. 
The decree, which had been obtained by the cteditott, carried interest 
at 6 p. c. p. a. while the promissory note carried interest at such an 
exorbitant rate (Rs> S70 pep a.) that no Court could possibly enfnee 
payment thereof. When the creditors received payment of Ri. 100 
in cash and agreed to receive the balance (Rs. 1,500) to instalments 
without further interest and spread over five years, the transaction was 
by no means coo favourable to the debtors, who were made to furnish 
ample security. In these circumstances, when the stipulation was made 
that upon default of payment of one or two instalments, not only 
would the whole balance due become forthwith payable, but would 
carry interest at the rate of 75 p.c.p. a, it may properly be held toat the 
covenant for payment of Interest at this rate was a penalty, that to, it 
does not represent the damages which the credirors were likely to sujfor 
by reason of the default of the debtors, but was rather intended as an 
effective means to secure punctual performance of the contract 
Therefore the plalmlSs cannot be allowed interest at 75 p. e. p. a. 
Beachcroft, }., in the present case* agreed on the ground toat toe 
provision for Interest at 75 p. c. wu a sctpuUtlan by way of penalty. 

A compromise deaee provided that toe defendant to pay a less 
amount than originally claimed according to certain tostalmcnts 
therein and that in default of payment of any Instalment the whole 
amount would become payable at once together with interest at the 
rate of 15 p.c.p. annum. Held,* that toe UabiUty to pay the whole amount 
to dHauk of payment of any instalment was not a penalty but that the 
ptovbion for toe payment of iotereet et the rate of 36 p. c- p. a 
the whole amount svas in the nature of penalty within the puivtswof 
& 74 of the Contract Act. 
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flK flhud iMllOiltenoMf wftb mA oKhar and onnakimap 
MMwti a ecrtafai mmb wai found due Irom tti« defeidantt todi^ 
plaitMfff, To (he fan found doe un fddMon iru nade « p r oH x c B ** 
inifNK tod a noRsaif bond waa enecuted tn moeet of the toad tun 
by die defendamt on ^ Octobar The bond provided for paymeni 
by laatalmentit and It waa adputated that in default of payment of any 
imt^maDt It abould catty intereat at l Z p. c p- a to be compounded 
every year and that in default of payment of any two loatalmenta, the 
whole aun ihould become Immediately recoverable- D<!foult waa made 
to teapea of two Inatalmenti on 26th lanuary t690. Held,* that 
pliIntUF wu entitled to recover fa) the principal aum aecured by the 
bond; (fa) proportionate intereat out of the total turn fixed at proapective 
intereat up to 26th January 1899; (c) compound interest at tZ p. c. p. 
a. on the aum due on the date of the first default from t hat date up to 
26th lanuary 1899, But the plaintlfi waa not entitled to any Intereat 
after 26th January 1899. 


The bond provided that Intereat should be payable at 12 p. c. airaple 
Intereat but that if the money was not paid upon the due date which 
waa fixed at two years after the execution of the bond the interest 
should thereafter be compound. Held,* that the evidence as to the 
relatione between the partiea merely amounts to the lact that the 
borrower*! propertlei had been put up to tale in auction and that he 
bad no money and could not procure money elsewhere. It is contended 
that S 74, Contract Act, provides for the case of enhancement of interest 
after the due date and prescribes that an increase of interest after the 
due dete may be tretted as a penalty, but It does not say that In every 
caae an Increase ehall be treated at a penalty, and It would be difficult 
to lay (hat the change from atmple to compound Interest, when the 
Intereat waa only at the rate of 12 p. c would amount to a penalty 
arithln the mining of S. 74. Contract Act. Hence, interest will be 
decreed at the rate agreed upon, that is to say, at 12 p. c 
totereit from the due date of the bond up to the date of the dcoea 
and thateaftet at 12 p. c- aUnple Intereat 


A faabuliat of a permanent <n>icarari lease of 1834 after deacribtng dia 
land let out, itated the Swidvr Jama at Ra 21*?«3 and the enhanced ten( 
for bedith (eoUeetlon charges) as Rs 3-1-0 with detaUa of 
which did not deal with the kistt of the mdder tamo only but with foa 
whole amount including the collection chatgea. It alto atipulated tha( 
on default of payment according to the kku the tenant would be (i f Me 
(0 pay interest at the rate of one anna and damagee at the rate of four 
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Bbaiiji, V. Bfw|w«it AimarAm 
45 L C. 722. 


Obondi, A I. R. »17 Nag. 41; 
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•sd dtWMfw M the ntc nenheoeii In the habittM WM net mleveei^lt 
M the ooatndi wu ui uneomdoneble one. bitt the landlord irat 
carided to get danagee at 25 p. c. aa a reaaontbla eompmaacioa ior dia 
nemptfrntM of the rent a«otdlng to the ithu. in any case die Couft 
can gnuit tdlei In the exercise of Its eQuitable Jurtidtiedoo If the contract 
la unoomclonable. The contract In the present case la an unowitcloiiabla 
one. 

The only question ii whether compound interest should not have 
been allowed on the dd>ts due on the two promissory notet dated let 
October 1904. Theae two notes were executed for Rs. 14.500 and 
Rs. 15.000 reapectiuely. payable with interest et I8p. c and on the 
datea of their execution two memoranda were drawn up by which It 
was stipulated, among other things that In default of payment of 
Interest each month, compound Interest would be payable with monthly 
rests. The promissory notes themselves do not expressly provide that 
interest ww payabt • every month. The two memoranda also contain 
other stipulations, among which is the stipulation that there will be an 
equitable mortgage on certain properties of the executants of the 
promissory notes HeU* that the stipulation contained in the agreement 
as to payment of compound Interest is by way of penalty. It is stated 
In the Full Bench case* that in cases of this character there ere 
generally two contracts, one primary and the other subsidiary, and 
wherever the intentifjn of the parties appears to be that the object of 
the stibsiiUry stiotiUtion was to enforce or secure the performance of 
the primary contract, that subsidiary stipulation will be regarded m a 
penalty Mo doubt compound interest means Interest payable on the 
amount of interest which has not been paid That is the substance of 
such a contract. But one falls to see why the stipulation for payment of 
interest on interest In defsult of regular paymenta of interest, as 
contemplated by the parties in this case, cannot be considered ‘by way 

penalty* within the meaning of S. 74 if the parties so Intended 
it. There is no distinction in principle between such a case and 
a ease where e higher race of simple Interest is provided for. Taka 
another case where compound interest U stlputated for in default of 
payment of interest regularly for one year, there is no reason why such 
a stipulation mu« be excluded from the scope of S. 74. Nor is (hare 
any difference in principle between such a ease and this. Having 
regard to the hii^ tate of interest which ia provided for by the promlMOCf 

U Upmuba Id v. Atoatta, A. I. R. 1917 Cal 737 ; 38 1. C. 

404: 21 C.^N. lOa. 
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II1.&417. 



f'll^ **4 tnpwjm*aifWAMiii (Cb-VL 

neCM^ &«• too woiJd be emple end reeeoinibie oompeneati itn Ir ti 
btttfier hetd chet b it dm tbet thete le m» dlitioctloo on ptindple 
bedrem e ptoviiloo for compcnind intereat et the ume rate ee the 
oriilnel rate df interest end • provtston for e higher nte of Interest then 
ibg orlgltiil me. The proeiskHi In the document te certelnljr peml. There 
flief be eases where enhanced biterest b secared to contempUtion of a 
possible IcMS or dam tgei hi that caaeb woo’d not be penal, but where 
the obieet of the mpulatton b to secure punctual payment, the protrbion 
would otdtoatilf be refatded u penal That b the view taken to 
Kkogwmi Dai.' That b also the view taken to these cases*'* and also 
to an satoauitlve and ludd Judgment of thb case. * 

The mere fact that for certain reasona the patty agreed on very 
low Interest to beglo with b no suffident reason for holding an 
iffccmcnt to pay mihanced interest, later on, to be penal* 

The mortgage deed provided that the prlndpal sum should be paid 
within six montha from the date of the mortgage, and that If the 
mortgagor (ailed to pay within that time. Interest at the rate of 37H P c. 
should be charged. Held,* that the lower appellate Court has come 
to a right conclusion In holding that the atlpuiatlon with regard to the 
paymem of I7| p.c. Interest b a stipulation by way of penalty and hu 
therefore, awarded totereat at the rate of 12H p.c A.n increase from nil 
to S7i P-C. made because of failure to pay within a stipulated period, b 
clearly made by way of penalty. The rate of I2| p.c. should have been 
allowed on the principal mortgage money up to (he date fixed for payment 
and totereat at the rate of 6 p.c. should have been allowed after that 
date. 

A mortgage ~*deed provided that the mortgagee should remain in 
poaaeaslon and should receive profits of the land in lieu of totereat, that 
the land ahould be redeemed in four yeert and that if it was not 
redeemed, than the mortgagor should psy interest after the expiration 
of four years at the rate of Re. 1 percent per mensem. Held.' that the 
Bn^anadon to S. 74 doea not apply. 
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An enhitioeci tube of fmxm at 4oubl« die oHginal rate. If the hstecert 
was not paid annaally. is penal and onlf reasonable pottiotk of k will be 
allowed by way of eompensacloii** * 

A chit agreement ptoeided that in case the subscribect faded to 
pay their aubtcHpe^ns. regularly, they were not only to forfeit the 
dividwod but were also to pay the whole amount on demand wkH 
interest thereon at li % per mensem from the date auction* Heid** 
that the most material element to be decided in the case is w he theft the 
terms of the agreement were unreasonable as a whole and whether In 
fact they were so unreasonable chat the parties never conermplited 
that they should receive effect and that the special relation ol the parties 
iuitiffed scnngency of the conditions. 

A motcgage>4eed provided for the payment oi interest at H annas 
per cent per mensem payable hali^^yearly and that if a default was made 
in making such payment the interest due was to be added to the 
principal and the whole sum w^as to hear interest thereon at [2 annas 
per Cent per maisern Held,* that an agreement to pay interest at an 
enhanced rate for the breach of a contract may not he extravagant or 
unconscionable, it the original rate of interest was fixed low* in order to 
enable the debtor to pay interest regularly at the stipulated tttne. he 
rate of interest here originally payable was low and liable to be enhanced 
to 9% per tinnum compoundable halt-yearly. The creditor was entitled 
to claim reasonable compensation for default 1 he penaity imposed 
is nut excessive nor unreasonable. A covenant ro pay compound 
interest is by itself not penal and as observed in a Madras case^ it was 
not the Intention ot the I egislature in appending the Explanation to 

74 of the Contract .Act to enact that the stipulation tot the payment 
of enhanced Interests from the date of default ought always to be 
considered penal In this case* a rate of 12 per cent per annum was 
regarded as norma i race of interest even In cases where tiic security was 
abundant. The covenant to pay an enhanced rate of 9 per cent per 
annum cannot, therefore, be treated as excessive or unresonable. 

A bond provided that on failure to repay ac a ceruin dace the 
defendant would be liable to pay intereac at ^4 % per annum and the 
plaintiff waited for 6 years before enforcing the bond by which time the 
original claim for Ra. 40J had risen ro Rs. Held,* that the prayer 

1. Ram Chand, v- Jagifi Mandal. A. I/R 1972 Lah, 26^1: 4 L, L. /. 

270. 

2. Voithinailm iycr. v. Oovinda$wami Odayor, A L R I92i Mad* 67 ; 

42 M* L I 551 : 1922 U. W. N. 203 67 I C. 995 

3* KondW. V* Hiamin BiH A. L R, 1923 Oudh* 158 r 26 O* C. 352 : 
lOO L J. 611 : 77 I C 76B. 

4, AUafcfca HeggpdU, v. Kinhianma Sheity^ 29 Mauv 491. 

5. CKhimfiis Lul, v. Mt. Rag Kuae, A. I R- 1918 Oudh* tC : 20 O. C« 
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fsi tht b not for pMCoraumce of tike ooomot biff ibc 

coiBpenHifon £w brcad>f«fMl kb tbeCourt's duty to gnut corng e mr 
tion, hevlng tegatd to dl tbc dfounwttocee of the cne. 

In ^e irnnent cate of a mottgege of steam launch, the original rate 
of interest was Rs. I'll'O per mensem but Rt 2 ftom the date of 
deiiivdt in payment of interest, hence the increased rate b ordy 4 aimai 
per cent pet eanwm more and, having rqiud to the nature of the 
aecutity and to the clear intention of the partks as appeatitgi from the 
document itself, it cannot be held that it te a penalty.' 

The mortgageKleed provided that the mortgagor shall pay intermc on 
the mortgage money at ten annaa per cent pet mensem for half year, and 
that if such payment was not made the interest remaining due ahaU 
carry interest thereon at one per cent pet mensem. There was a further 
provision that the entire mortgage-money shall be paid within three 
Fears and that, if the mortgagee had to fUe s suit, he would be entbled 
to such interest after the date of the suit till realisation as the Court 
before which the suit might be filed might think fit to allow. The 
mortgage-deed does not provide for the payment of compound interest 
except in the sense that the interest remaining due would bear simple 
interest at one per cent per mensem The terms of the contract bear 
some analogy to those in this case.* The plaintiii are entitled under 
& 74 of the Contract Act to reasonable compensation for the default 
not exceeding the amount of penalty stipulated for. The rate of 
Interest stipulated for as payment in case of default it not unconscionable 
though it is slightly in excess of the original rate ' 


Under a mortgage deed a sum of Rs. 3,000 had been borrowed 
without Interest and it was agreed that if it wu rcypaid on a date 
equivalent to the 22nd lone, 1910 in one lump sum, no inteiest would 
be charged. If. however, payment was not made on that date, then 
interest was to run at 6 pies per month per rupee, compoundable with 
six mortblv rests, which amountcvi to 37} % per annum. A sub wu 
filed on the mortgage bond. Held,* that on the authority of thb 
dectoion,* the stipulation for enhanced interest, at so exorbitant a rate 
u that specified in the bond in suit, b a stipulation by way of penalty, 
and that the plaintiff is entitled to no more than reasonable compensa¬ 
tion for the breach of the contract committed by the opposite party. 


1. P.C Paul. V. K. A. L R Firm. A 1 R 1924 Rang. 46: 2 Bur 

U J. 158 • 76 1. C. 835 : I Rang. 460 m 4 our. 
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The queitlon m to whether «n inensetedi rate of Inttrett nftee « 
defiiuk nude In the pnfment at the orhrtnal rate of intereit 1* or fa not 
a l>enalfy bu been the iub}ect oi various decisions The TuU Dench 
dectoton of the Madraa Hl|d) Court' hat summarised the authorUtei 
upon the point and hat come to the conclusion rhti even when no 
interest is pa^nd>le until deftuU but interest at an exorbitant rate ti 
payable from the date of default the Court has power under S. 74 of the 
Contract Act IX of 3872 as amended to treat the Utter stipulation as a 
penalty and awarded reasonable compensation in lieu of such excessive 
intarest. Now, Ipierest is payable by way of damage for the loss 
sustained to the party who advances money to mother^ This damage 
may be the subiect of an agreement between the parties and at the time 
when the contract of loan is entered into, the parties may fix a 
consolidated sum or merely a certain percentage on the amount advanced 
to be paid by the debtor as compensation to the lender on account of his 
being out of pocket with respect to the sum advanced by him as a loaru 
The Utter way of fixing compenaation is commonly known as interest on 
the loan- This is enforceable in Uw as an agreeraenr between the 
parties, but over and above this; in order to ensure payment of loan at 
an appointed time the parties may further agree that an additional sum 
by way of penalty or an increased rate of interest over and above that 
originally fixed would be payable by the defaulting debtor in case of 
breach of the contract to pay at the appointed time. The enhanced rate 
of interest may be chargeable either from the time the breach Is 
committed or from any prior period This kind of stipulation is said 
to be penal, and the creditor cannot at a matter of right enforce It in 
Uw. S. 74 in such a case gives power to the Court to interfere with the 
contract entered into between the parties, by empowering the Court to 
vary the amount fixed or the increased rate of interest bv allowing only 
reasonable compensation. The section as it originally stood in the Act 
of 1876 fsave rise to doubt as to appUcability of the section when the 
amount of compensation is not named in the contract as a fixed sum but 
an hicreated rate of interest on the loan. One view was that the 
section would apply inasmuch as the enhanced rate of interest can be 
resolved into a fixed sum by a mere arithmetical calculation and thus 
become a fixed sum named in the contract at the time the agreement la 
sought to be enforced. Again doubts were entertained as to whether 
the section would apply only when the increased rate of intereK Is 
payable from a date of default or alto whether the increased rate of 
Inrestst is payable only from the date of default and not from a time 
anterior thereto. There waa no serious doubt entertained as to the 
fomer adpuUtlon being pera and the Explanation and lUustradoti D 
were added in 1899 to make it clear that the Utter class of idpulatfoti 
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•bo b p«n«l. 1 heie do not purport to m«he • new change In the law 
•• enuttdwed in the section as it stood in 1872, btic only exidain and 
iUustiate it so as to remove the doubt entertained bi some quartets. As 
a oiatter of fact, the provisbn in the main section is wide enough to 
cover (he case contemplated in the Explanation and lUuacration D. not 
only enhanced rate of interest becomes by a mere arithmetical calculation 
a fixed sum at the lime the c> ntract is sought to be enforced, and then 
becomes the '‘amount to be paid in case oi such breach”, but that such 
a stipulation would clearly come in the worda of the section, “or if the 
contract contains any other sdputadon by way of penalty”. Therefore, 
dte contention chat the Explanation and the Illtutrarion referred to 
above do mb apply to the present case, inasmuch as the knbuliat in 
question b dated I9ch April 189 , that b to say. much antt?rtor to the 
Amending Act of 1899, has no force in it> No doubt, upon a plain 
construction of the clauses in the aforesaid kalmtiat it will be manifest 
that the primary contract b Co pay interest at one per cent per menirm. 
It b only in case of default from successive four lusts in a year that an 
increased rate of interest, namely, Rs *>2'0 from the date of default b 
payable T his increased rate of interest is to come into operation only 
when • breach will be committed by the debtor in the primary agreement 
adverted CO above- Therefore, It appears that the primary contract 
between the pardes b to pay interest at the rate of one per cent per 
mensem and the aecondary contract, depending upon certain events, b 
at an enhanced rate of Ra. 3'2>0 per cent per mensem S. 74 does not 
make a dbtinedon between a primary and a secondary contract, but 
•udi a dbtinedon seems to have been maintained and recognized in the 
various cases referred to in Muthukiislina Ijwr.' Under the section, a 
Sdpuladon for an increased rate of interest from the dace of licfsult may 
be a sdpuladon by way of penalty irrespective of whether the stipulation 
happens to be the primary or the secondary contract. Hence, thb 
Explanadon was added in order to remove any doubt as co the increased 
ram of interest from the date of default being not considered as a penal 
clause, for an increued rate of Interest prior to the dace of default was 
unquestionably always deemed to be a penalty. There b no doubt that 
the Increued rate of interest, L e., Rs J'2'0 per cent per mensem 
stipulated for in the kubHilot b a penal clause. The view b supported 
by the autboddes, both Englbh and Indbn, referred to in detail by rite 
Pull Bench of the Madras High Court in the above cose * Upon a true 
cMitcrucdon of the tmrdon. there b no doubt that • stipuladon as to 
inaeased rate of Intermt such u the one in the hAuUat b a penal one. 
But the secdon in the ExpIatMtion does not sciaightway disallow all 
sripuladona for compemtton in the sha pe of fixed amount or «n 

1, Mutluiikfishna Iyer, v. San^ntlingam Ffitoi, 36 Mad. 219 : I3 HLt! 
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incfen«i nM of biter«K tgreed upon to be ptytUe In cue of bteedb of 
contrece. The tec^n only meket euch ntpuletion* peniil end empowet* 
the Court to rip up die tuteement b^cen the penlet end to eOrsid 
•ttch conpenutloo U the Courts contidet teuonable in the dreumstenoet 
of the cue, not exceeding the increued rate of interest agreed to between 
the parties. The contract between the parties fixu the limit beyond 
which no compenauion can be allowed But the Court hu power to 
reduce tbe compensation mentioned in the agreement of the patties ' 

Interest at I % per mensem on mortgage security is not penal and may 
be allowed from the date of default.* 

By the Articles of Association, a Fund provided that whenever a 
person ceased to be a sharc'holder under any of the Articles, the whole 
debt due from the person to the Fund would become repayable on the 
date of his ceasing to be share-holder and that interest at iZi would be 
payable instead of %, the usual rate Held,* that looking to the 
constitution of the Fund, vis, that it was for the benefit of its subscribers 
only, neither the condition of the whole debt becoming due on a person 
ceasing to be share-holder, nor the condition to pay interest at i?) % 
can be said to be penal. Moreover, when the alleged penil rate Is a 
common rate of interest in everyday transactions. Court will not be 
justified in departing from it. 

The original late of interest is 7 p. c and, if the amount to not paid 
on the due date, the sum then payable carriet interest at i2H%, simple, 
not compound. It is common knowledge that 12^^ % to not an 
exorbitant rate. The mere fact that the higher rate to to be calculated 
on the total amount due (principal an 1 interest) cannot make the term 
a penal term. * i 

It to sufficient to refer to the Privy Council case* snd say that a similar 
view has been taken by Bombay and Madras High Courts. It was 
held that the imposition of interest on default of the payment of an 
instalment, even though that interest to only to be reckoned from the 
date of the failure, nevertheless must be regarded as penal, because It 
does provide for a further obligation on the part of the debtor, by reason 
of his failure to fulfil his contract to pay the instalment on the prescribed 
date. A penalty to soinetlrlng Imposed on a person by reason of hto 

1. f.*ei«ndTart<it>i Gfioie, v. Sambhu Nath Panday, A. 1 R. 1925 Pat. 
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Mhite to <lo tomeriitfHt Kod It am make no dlffereoca whethtt due 
(NMDcthlOf {• the paTotetu M iautm ot atif other obligation, giving Hm 
h» pecuniaty hna- The Ftivy Council hat not at yet axpteiKda 
co ot iaty view. Doubtleat it hat expreaaed the vie» that the impo^MOQ 
of «n excettive rate of interest by Ics^ cannot luttffy a finding of undue 
InfliMnce under section (6 and 19 (a) , Contract Act- But it has never 
bdkt that the impostlon of such faiterest cannot be reganled at a penalty* 
Having regard to the faa that 37 p c. Is a very h%h rate and the 
obiact irf the petaon requiring it was to evsde restriction of Imereat by 
the Tenancy Act to 12 p. c Therefore, thla ia a cate where the Court 
may Interfere and would reduce the fattereat to 12 p. c. per anitiim 
compound Interett up to the dace of the suit in lieu of the contract 
rate of 37 percent per annum & 6 p. c. per annum simple till realkation. 
k ia held further chat where a high rate of interest it stipulated to become 
payable only on default of payment of an instdment. the etipulation 
is in the nature of a penalty within the meaning of S. 74. There ii no 
liability to pay interest until default is made, and therefore, the iiability 
is a punishment for the breach. The Explsntion to the section indicates 
that where there Is an Imrease of rate of Interest on default of payment 
the stipulation may be penal. On the same principle, when no interest 
Is payable orlglmdly and some interest becomes payable only on default, 
the agreement would be penal.' There is plenty of authority in 
support of this view, vide, the following two cases. *'* 

Inttrsst which is psyaUe after default, no interest being payable 
until defsttU, may be treated at a penalty if the rate of interest charged 
is eacorbkant. The bond provided that the entire principal was to be 
paid in caae ef defauk of payment of any insttlment and though it 
stipulated interest at the rate of Rt. 2 per cent per maiuem from the 
date of axeciition of the bond, the creditor datmed chat rate only from 
the dace of default. Held,* that iewerest at chat rate from the date 
of default was not penal the rate, being the original rate 

There is a provision In a mottgage'decd for payment of principal 
Hid Interett in annuel insteimena and a stipulation to the effect that 
in caae of defauk the whole remeining balence shell at once become 
due with an enhanced rate of interest- The Court has power to cut 
down thet snhenced rete of intetesc end chut offer a legitimate relief 
to dw party concemad spedally when the pklntlfl hes agreed e xp res sl y 
or Impllsdly. to the tpltoitit of the oti^mi liablities into several 

U Hstfaf Ah Khan, v. Muhammad Fatl Alt Khm. A 1. R. 1928 Alt 
. 35 t 26 A. 1. J. 21C 107 I. C. 249 
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In • mottgase deed the rate of Interest agreed noon araa : 2 p* c* ptt 
amm, and le was further adgMilaud that in the caae of dcbuk baibi 
m^e In oafinene of intereit for three auoceaalre month* the rate of 
Interest pafabtt would be IS p. c It has been repeatedlr held bf 
thdr Lordship of the Judicial Cominfttee and the High Court In India 
that a stlpulaclon for enhancement of Interesc such as was enteted Into 
In the present caae, does not fall within the mbchkf intended to be 
safeguarded by the provisions ofS 74, C!ontract Act, It seem* that 
the agreement to pay this rate of interest was a perfectly straightforward 
agreement entered into in the ordinary course of the dealing between 
the parties.* 

The question whether a stipulation for increased interest from the 
date of default Is a stipulation by way of penalty U solved by putting 
it to the test whether the enhanced rate of interesc was intended to be 
part of the primary contract between the parties or was introduced 
only in lertorcm, in the former case it is not penal while in the 
latter case ic is.^ 

The plea is that the rate of interest claimed is penal and not 
enforceable. Phe stipulation In the bond was that the borrower should 
repay the money on the due date, iOth isth 1515 with interest at As. 9-6 
per cent per month. It was further stipulated that in caae of 
non*paymerirt, the creditor would be entitled to get interest at Re 1*44) 
per cent per month from after the due date. On this basis the creditor 
has calcuUtel interest at As. 9-6 from the date of the bond to the due 
date of payment and thereafter at Re 1-44) per cent Compound 
interest is not charged The defendant’s contention is that the stipulatlOD 
for the payment of higher rate of interest from the date of default k a 
stipuittlort by way of penalty and under S. 74 of the Indian Contract 
Act the creditor is not entitled to enforce It. Interest is only payable 
at the rate engaged for in the primary contract, namely at 9)4 annas* The 
question whether an agreement chat interest at a higher rate shall be 
recoverable In default of payment on the due date is an agreement by 
way of penalty or not has been discussed In numerous decisions and the 
views expressed in the several High Courts have from time to time 
differed, it Is unnecessary to go through all those decisions ; ic will be 
sufficient to refer to the Privy Council decision in the leading case in 

1. Marina Ammoyi, v. (Chagoml) Sttaiityyd, A, L R. 1929 Mad- 4)1: 
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Smdar Koet.^ In isbllt etM it w«t deddn} that where In dcdkitic af 
f&tmtttt on die doe date a higher rate of inteteet wae paTahle 
mttoapecdvdr 6om the date ol die bond, that muat always be regarded 
aa a Mtpulatlon by way of peachy, but, on die other hand» where a 
lower race of iacerear was payable up to the due date of payment and a 
hiidier rate of interest cheteafcet, that might not be a penalty according 
to the cheumstances of the particular case. The point which the Courts 
have to coadder is what was the primary contract between die parties. 
In die present cate refer to the morottge bond The executant therein 
Mates that '*1, the executant, have executed this mortgage bond for 
Rs* 1«633«10'10^ bearing interest at the rate of ^>14 annas per one hundred 
rupees per mensem in favour of Ram Lagoa Dithc” Further he states: 
“1 do declare that 1 shall pay up fai fiill the Ra. t,6i3'I0^irH. principal 
arfch intereM on 30th ]e(h 1315 f^t in one lump” It is further stated 
that: “If I fall to pay in full the principal with interest in one lump on 
30th Vdh 1315. the due date of payment, the said Mahajan or his heirs 
and represencativet will be competent to recover the same from the 
petaon and my propettla, my heirs and representatives by bringing a 
suit** This as it stands Is euflcient to constitute a complete contract. 
Then foil owt the stipulation that “in case of nonpayment on the due 
date iotereat will run at Re 1'4>0 per cent per mensem and the creditor 
will recover Interest at the rate of tii per cent per mensem alter the 
expiry of the said due date from the person and my properties, the 
declarant as well as from my person”. 1 hen It is said as security for 
prlndpsl and interest: "1 have mortgaged snd hypothecated! anna 12 
dams puUiU share of lagdispur”. Thus the stipulation for higher 
iotereat after default is on a different footing from the primary contract 
and must be read as stipulation by way of penalty It does not follow 
diat the rate of interest after default Is to be restricted to the rate agreed 
on in the primary contract. On the contrary S. 74, ("ontract Act, 
rcQulres the Court In such a case to ataets a reasonable compensation 
and if the higher rate stipulated for is found not to be unreasonable the 
compensation may be as high as that but shall not be higher. Therefore, 
tfanple interest at Ke (''•O per cent per annum was not unreasonable. 
There is still, however, to tee whether the mortgage property was 
hypothecated for me payment of interest at the penalty rate or only 
for the payment of intereat at the bond rate. The declaration in which 
the mortgage bond is said to be executed for Rt. 1633 odd bears interest 
at the rate of 9H annaa per tme hundred rupees per iiHNuem. In connexion 
wtdi the stipulation for a higher rate in the event of default the ptoviskm 
in the bond is that this higher intereM is reoovetaUe from the penon 
and properties of the executant. The words are appropriate to a pctvonal 
undettaktog to pay money rather than to a mortg age loan. When the 

1. S wi doT Kosr, v, Roi Sham KHthm, 34 CaL ISO: 341. A* 9: 
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■tBsl hftwthecatel”, <t»e ia-»rtiiai4 prafMrtr," th; Wdcdt, are H>' tw 

s^i iiKsvija» iecttradita “{ have til* motftgase bond fot 

Rs ii> ^filter ;sit ac the rete of 91 tntisi per one hundred tupeei 
per mertsem” in the ftbfence of eny arprett provision th«t the interm et 
the higher 'V111 also be rmwertblc from the mortgage propeity In 
the acv^ottot* r\e geauinendN of which if admittcKi, interm was calculated 
at 94 anna® only and not at the hij^er rate. In the preaem aulf there 
Ja no claim fv>ra money decree against the executant Such a claim If 
pref^rrei would obviously have been barred by time and the bond in 
suit operates as a mortgage bond only to the extent of principal with 
interest at attns* per cent per month*' 

16 Etfect of ittpulation for Increased interest from the date of 
bond — T ie Unis which were to be derailed to tne plaintiff were, at the 
time i: 1 C a!irc:.*:nent wts made, held br another teziant from whom it 
was in n i‘d tii*cy sitouli be recovered Accordingly, the defendants 
ic a s U: a 4 Jttnst the tenant and obtained a decree which was 
cofthrai'iid *)n appeal; but. owing to dissensions among them* they were 
unabtr to cirry cut r;i-ir agreemenr with the plaintiff. Desiring to 
rescin.i rhj ;* Jturacr the second defendant bifore suit, offered the 
plaintiff rUr. mon?y with interest ar H p c. but the plaintiff 

rcf isedto recdv * ir and brought the present suit to recover the 
prlnd;>al sum wiin i r arest at ill per cent from the date of the bond^ 
Heid/that t:\ I >-vcr 'ioiirc was iustlfied in regarding it aa a stipulation 
for comv^emacion. it is unnecessary to consider whether the high rate 
of interwt was in t ;>e nature of a penalty, because the 74th tecdofi 
recognises no dUtinceiJn between an agreement to pay a penalty and 
one to pay liquidated or ascertained damages, in either case the party 
is entitle! vinly t > reasonable comp.:nsation not exceeding the atnounc 
so named. 

The point to determine is whether► reading the Instrument as a 
whole, chat part of tc w'hich provides for the payment of 2 per cent 
per mensem fr >m the date of the bond, on default of the agreed intereac 
of { per cent per mevisem is to be regarded as a stipulation of a penal 
character, which may be dealt with under S. 74. That it is so. It seems 
clear that the obiect of this condition was. by keeping It in Unotm 
over the obligor's head, to secure punctual payment of the agreed 
tmereac every fix month It was not an engagement to pay increased 
interest qua interest, but an agreement to submit to certain pecuniary 
punishment In the event of a pafcicuU r debiulc uktng p lace. Thaia 

L hianhak Sagh, v. Ham Lagan Dutey, A. I- R. 1959 Pat. 45t: 

1959RW.N. 5l9i20 P.uT.741: IbJl.C 866:5 B, R. 
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Z* Naetf v. Chata Achen, (1881) 3 Mad* Z24. 
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ik% Mft mauuum 

wt like tw^ 4K«cni^«% emei Wtif the pt eteti t , pt ■mt" ih« 

«pplkftbflftT ModictwiMo(F&Tieo^ eiviyirytbm ilt hi held diet W 
the HipiiUdon w to the 2 per eest per meeseiK, « Mto «•» aamal iigi 
the eootrect M the MoouM to be pi^ to me of brcMh, of #bhh the 
Court mer idte lo laoch ** tppean to be rewooeble eompeaeation. ‘ 
Thli vlew to to himony wtth theie ckMs*'* end to euppoRed by dit 
lirilonrtog rultofi.*'* 

The termt of the bend emount to thto. thet there to e present sdvence 
of Rs> 44*t, end br^e debts amounted to Rs. 73>(5, and the mortgape 
was to consklerailon of iU. lis. There was a itipolatleQ thet, if die 
whole morttagedebt was not repaid by deposit of crops by BysoMi 
1287, then 1 p. c. per meniein as interest should be chatfed, not from 
the breach of the contract, that to to say, not upon the failure to 
deihrer any of the specified quantities of the grain at the specif time, 
but the Interest was to run from the date of the bond. Held,* diat 
tdiance was placed upon thto eaag.* Though the dlatinetton which to 
drawn in thto case* to not there taken, yet the dtotinctlon does, as a 
matter of fact, extot, and though It to not the toelo deadendi to that 
ease, it none the test exists- In the case of Behory" the increased rate 
of interest became due upon the breach of covenant and not from the 
date of the original bond. Now, the distinction seems to be perfectly 
well drawn in Sdackintoth.* whete It it pointed out that prscdeally 
S. 74 has done away with the distinction between a penalty and 
liquidated damages which “must be borne in mind in dealing with 
cates decided before the Contract Act, many of which turned upon 
this dtotinctlon Under this section, whether a sum would formarly 
have been held a penalty or liquidated damages, if it be named to the 
contract as the amount to be paid in case of breach, it to to be treated 
much as a penalty was before as the maximum limit of damages”. Then 
it to also pointed out about the distinction between the increased rate 
of interest to be paid from the date of breach and the increased rate 
of interest to be paid from the date of the bond. That dtorinfHon la 
a welUfounded one, and, upon the attength of that diattoction. tl 
ought to be held that this interest to to the nature of a penalty and only 
to be taken into conaldetatlon as a baste upon which damaj pi T for 
breach of contract are to be estimated. 


The point for eoniideration to whether the patties to the bend 

intended to contract and contracted that on failure of the 

__ 

2 . 
i, 

4. 

5. 

6 . 

7. 
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Khatjg Smgh. v. Bhola Noth, ^X^eekly Notes. 1881, p. 102. 

Mtohma Ptnhad Snfh, v. Ltagim Koaet, 9 CdL filS? 7 Ind. Jut 602. 
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StoiigM Lot, V. Bovnath Roy. (1886) 13 CaL 164. 
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tbOKtll per ceot. ahodd be p«y»Ule qm 
IncenM fiom bond, or tnteoded th« wroviiilpn M 

to die 27 per cmm diould be refuded merely m providing for « penallef 
leering ^ amoiuit of compeoMtton or damegee for the non* ptynwnt 
of tbe prino^ at the adpulated time to be aacertained and decided 
tocaaeof dbpme by a Judge or jury, k may be raid thatk appeata 
that the attpulation aa to the payment of the 27 pet cent Imereat would 
not Itoek be an unteaaonable one under the dreumenneea. Thk 
Ihlry Council caae^ la a direct authority to show that there k no auch 
rule of law aa that which waa enunciated In the pasaage irom the 
Judgment In MhiJinm* which k aa followa; * But whete, aa here, an 
tncreaaed rate of bitereat from the date of the bond k made payaldc 
on default, we cannot regard It in any other light than at a aum named 
in the contract to be paid in caae of breach, within the roeening of 
S. 74 of the Contract Act". Therefore, the partiea to the bond in 
quettlon did Intend to contract and did by the bond contract that the 
27 per cent should be payable and paid gun interest. Consequently 
it k held that the plaintid'a claim for Interest at the rate of Ra. Z7 
p. c< p. a. must be allowed.* 

The Judgment in the cue of MoikbMuk* wu right In law, and that 
thk cue* wu ertoneous, to far u it dksented from that judgment. Thk 
case* doea not at all affect the deeWon of Macfcintosii.* It k true »K ar 
in chat cau enhanced interut wu allowed on the fitat Inatalment from 
the dace of miehnoma. But the putiu had already, u pofaited out in 
Judgment, voluntarily aetcled upon the buk of that conatruction of the 
3rd Article which related to thk part of the claim. Ae pointed out in a 
Xdadru cue,' "it was the other stipulation, vk., that for payment of 
enhanced interest on the whole decrettl money thu war impugned la 
the argument, and thk stipulation was not open to the objection that it 
made the higher race of interest psyable from the dace of the decree." 
But farther, u pointed out in the deckion of the Madru High Couit,' 
the cue before the Judiciat Committee waa one in which the sMrurfwn 
of a eubaktiog decree wu the subJecMnatcn of the appeal. It k 
to eapreu compl^ concurrence with the opinion exprued by dm 
Coatti of Madru and Bombay, that the cau' of BoUcIsImm* did not 
wutant the dkaent from .Madhntuh* espteased in BagnaiJt.* The 
Subjection made in the Jud^nent in Bsgnmh,* that cues auch Utbe 

I. Rm BoQcMsn Dos, Rqja Rim Bofiadaer Singh, 10 LA. ISh 
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167& nv« nmaiiikwp tMnwuii rooM mn Of fttimi I Cb. Vb 

prsMtitdo not cotne nithto S* 74 of Contttcc Act. becaute no «uai 
ii n«aMt(i,1» not on« to whkb eficot ought to be giren> By tH« fixing of 
me of (otetcit the wm to become payab^ “at tnir me** ti the Madras 
Htij^Couff* eaya, **at the time when dideait ia maide*\ at p. IbT of ‘I ’ 
Mbd. ia fixed; end tbit ia what the section contemplatea. When the 
prooMon in the emttraec in question amounts to a provhijn fora 
poudty ( or, which ia the aame thing, atipuUtei for a aum in case of 
breads within the meanins of S 74.’, then that goes to the whole sum 
whJdi may accrue due under die provision, although it mav be that by 
* non-payment for an indefinite time the aggregate amount ultimately payable 
may gtcady exceed the amount'*’the fixed and ascertainabie amoum to 
be due at the time of default- But they cannot be separated, ani S. 74 
appltea to alt, that is, that it applies to the money cUime.1 it the 
inctcaied rate of interest from the date of bond until realhatinn ^ 


The bond, which dated 29th August Ihdl, stipulates for payment of the 
principal amount on the 30tH August IHgi with Interest it i Z per cent 
per unnum, and provides Chat in default of payment on the above date; 
the interest shall be at enhanced rate of Ih per cent from the date of the 
bond The question has recently beeir considered by a i ut! Bench of 
Allahabad High Court* and the conclusion arrival at it tlSl••c^ *uch 
atipultriont In contracts substituting in a given state of circs'^. 
a higher for a lower rate of interest cannot be treated at penaUies, but 
muat be Interpreted as other parts ol a written contract should be 
Interpreted according to the exprmed intention of the pjrti.»s To the 
same effect slao ia the decision of this iZoort,* where the true principle 
of decision is steted to he that a CZotirt “should not iniericre to protect 
persooi who, with their eyes open, choose lenowlngly to etiter into even 
somewhat extortionate bargains, but that is only when a person has 
entered into such a bargain in ignorance of the unfair nature of the 
transection, adventage having been taken of youth, ignonnee or 
credulity, that a Court of Equity ta fustified in interfering." See also 
prevloua deeiaion of this Court* and the decision of the Privy Council* 
As obeerved by the Privy CounclP '’the hinge on whi^ the decision to 
every pertlculer case nims is the intention of the parties collected from 
the language they have uted." In the present case the language is deer 
enough, end there it no reason for supposing thee the executant of the 
bond when he expressly stated that in default of paying the principal 
with tmereat at 12 p. c on the date agreed upon for the payment, the 
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'’SL74'| mouMin}'mmiitt mcm mti or^ 

Uiterrie psyi^ date cd ilia iKMid** at dkeli1|idM>f 

me of Id !>• c* did not ufidtifUnd or intend whet he.Mld, * 

the raottgege in queeckm wee executed to tecure the tepeyment: 
ol RSi 20C with tnterescet the rate of 2> per cent per annum to two 
intteltnentt on certaht deye therein mentioned and it provided M 
foUowe ' "If the ateount of each tnatalment be not paid on the dale of 
«uch ioftalment, we diatl make payment with Interest at three rupee# pet 
cent per meniem from thedtte of the bond'*. HM,* that when theconttact 
is to pay a higher rate of Interest from the date of breach, lit opecatioii 
is prospective, and the proper construction Is that the debtor who 
commits default to pay the alternative rate and to return the money 
lent. On this point all the High Courts are agreed. When the 
agreement is to pay the higher rate on default from the dace of the 
contract, the question arises whether it falls under section 74, and a# to 
this there is a condict of opinion. The Full Benches of the Hl^h 
' Courts of Calcutta* and Bombay* have held that .S 74 it applicable and 
that the agreement is penal and ought to be relieved a^inst* But the 
Full Bench of the High Court at Allahabad* hat held that S. 74 does 
nor app'y to agreements to pay alternative rates of interest* Divisional 
Bench of the High Cotirt at Madras* held that such agreement f^la under 
S 74. and that no sum is named in rupees, the extra aum payable is fixed 
and ascertainable before hand, or at any race at the time when the 
default is made. In another Madras case’ where a mortgage bond 
provides for repayment of the debt in four instalments wteh Intereac at 
ft per cent., and, in default of payment on the due date, provided lor 
interest at ] 2 per cent from the date of the bond, another Dtvteimwl 
Bench held that the stipulation being rcaaonaUe, the higher rate of 
interest was payable from date of the bond. This may be reeoncllad 
with Nuniappa* by the fact that the alternative rate provided by the 
contract was one which might be adopted under the mmaure of 
reasonable compansation. In this Madras case* Botsavayya* wu followed. 
In the present ease the contract was to pay interest at 36 per cent from 
the date of the bemd, and it is, therefore, governed by S. 74, eccordlng 
to Noniopps* and the High Courts at Calcutta and Bombay. Therefore, 
interest is to be awarded at 21 per eem per onntmi from date of bond to 
due dates, 12 per cent from these datea to date of pleint, end 6 per cent 
from date of plaint to date of fcelizatton. _ 
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Ttefim booil li£w Rk VS^flOO mi tlie Matnd fee JU Ifiifiao. 
Th* oKtdMatti of the 1« boad >r«: (1> dnt the <MlEnd«atl»to,Mr 
taMMit at 14 WMBMiwr cant par mooth (that It tOi p.c p, a) 
aaoMitly ttttt; (2)tbat<U) the faituce to pay totarett atcha end of b 
moistht* diea conpouad lotareit at the rate ofl'Sper cent pertnoneb 
(or 18 f. c. p, a) it to ba paid : dktt Interett it to be calculated 

accotdbit to the Hindi calendar^ according to which there are I I aioiKht 
to each fear j and (4) that If interett it not paid for one year, then 
in ter at to run on the principal at I p. c. pet meniam from the date of 
the bond. The ttipvlationt of the tccond bond are aimilar, except that 
die rate of dntple totereat it 12 aonit pet cent per month inetead of 
14 atmai per cent per month- Held, * that u for the atlpulatton to pay 
hli^cr Intereac to cate of failure to pay totereat for one year, thla would 
team to be clearly a penalty, at held by the lower Court. The previoui 
Ct l cut ta ette* it tuficieot tuthotlty for thit view ; for the higher tete 
of Interett it piytble fron the dete of the bondt. The lower Court 
wat, therefote, juttified by the temt of S- 74 in giving the plaltitiflt 
reatonaUe compentatton. It hat ^ven the platotlft compenaatton at 
die tame rate at die defendantt agreed to pay an tocreaaed interat- It 
wit Juadfied by the termt of S. 74 in allowing tuch compowation. Sat 
abo an Allahabad ease-* But k haa given the plaintifb compentttlon 
fcom the date of the bonds. That would be giving them too much. 
The platotiA will be tuffideotly compeniated, if they get compematlon 
at the rate aUowed by the tower Court for default in paying the totereat 
due on the lecond bond from the date of default of the second bond, 
and as there was, at the time of the execution of the second bond, a 
aettlement of aecounca with regard to the amount due under thefint 
hood, when the tknple totereat due on the principal of the let bond wat 
cakulatad and entered at ptrt of the principal of the tccond bond, and 
when compound Interat WM waived, the platotiA maybe regarded n 
entitled to eompentatton for the default In paying tecercat on the amount 
of the fiiat bond only from the Ate of execution of the eectmd 
When the plalntiA accepted almple intacat on the principal of the 
dot bond they maybe regarded m wtiving their clahns to the ht^er 
rate cd tatetea up to that Ate, and If they arahre thek rights, they iffd 
no compensatiiMi for tofrtagement of them. Then, at to the higher race 
at whidt compound interest wat to run. The cate of Bold Ntoh* h« 
^**aa cktd at authority for the view that compound interett at a lAhct 
tele dian Ae rate of simple interett it t penalty, while Ae 4tfk ini> Ig 


1. iUmawa PrwadSliiglw V. Roi Sham KtafoM,(190U29CtoL4^ 

2. KiAetomd Kyol. vi ShA Chiwdcr Roy, WCd. 397. 
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iniekt^^GMtdkbtt.ikit^^ nmHdite qiMtloii«f''ea«i^^ 

iatir^ « «kiitMsr^^t^ it wm h«id for t^tieq* tbit 4o *Wt * 
fo b« ««rir din tb«t)t #M • «■•««» which foe p)t«»lileiw ol $• 
tiot tptir’ Ifotfoermiwe. foe ceee of Moncniram' wee'foltyeeiMdeiteiSlB 
foe falter CMC of Bdil Nefo * Therefore, fa fa prefnebte tofollowttfo IttCtt 
nfon|« M)d ecoorforq^y fa b bdd oo fa« eufoorfaf foet the eclpaletlMMi 
for foe peymeat of compound liicerett at hfafoet rate b a penafayi whbh 
foodd t»t he allowed. The piafaitUb are entitled to compound Intctem 
(which b not In faaelf a penalty, but a perfectly legal provbiott) at foe 
•anm rate aa that at which simple Interest was stipulated (or fa) foe hondL 
The last queaelon b up fo what date interest on the principal b to tuti. 
On foe authority of the following cases*** foe lower Court was tlfot fo 
allowing the contract rate of interest, but that thb rate should he 
allowed only up to the date fixed by the decree in thb case for tha 
repayment ot foe bond debts, i. e., up to 3 months from the date of 
fob decree, and chat after that date intereK should run at the rate of 
fi per cent oidy. it b to be noted that in both bonds it to most clearly 
atlpuiated that the contract race ot interest shall run and all conditions 
shall continue rill the payment of foe money covered by foe bond, and 
as said by the Privy Council in the case of KomemiT* “foe mortgagor 
cannot eomplain, if he » made to pay no more than he contracted to 
pey”. 

The provision in the bond that in case of failure to pay any 
instalment, the defendants should pay intereat on the principal sum of 
Rs 200 at foe race of 24 per cent per anmun from the date of foe bond 
b clearly of the nature of a penalty.* 

A bond contained a covenant to pay interest at foe rate of 12 p, e. 
by a certain date, aud if the money was not paid on that date, foe 
toteresc was to run at 24 p. c. from the date of the bond, Held,* that 
a stipulation like thb to have retrospective cfiect b penal and eamsot 
he enforced- The Court hat power tu award such interest as it may 
coobder reasonable. 

The point urged is thtt the clause in foe decree which gives im«mt 
at 12 p. c. on foe amount due not from foe date of default but from 
foe date of decree Itself, no intermt being provided for origlnslly, b a 
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PMdc&M«liicliiriioiddbeKlicre^ •iiM' l^li coMm^ li 1^4^: 
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lliii tn €0 pif AD AhtiADcei iaca of liiteretc tioc traoi cfae 

dIttA of dcftult but fronn tbit of the otiglnil obUcAtlon bi in the miute 
of A penitty iod II uneftforcoiblA* hie co n c e ded thtt the ftet ihtCA' 
oonkfnroiolM deem bw been pAwed In cetma of die aAreemenc doea 
pot iffea the right of the defendtnci to be reUeved tgaioet any cerma 
In It If It la of i penAl oAture* PtiinctfF will* therefore, be entftted to 
die intorcit of p. c> only from the date of the firat default which 
he h eriHeled to rely on.^ 

The bond In faeour of the plaincifti itipuUted that a certain sum 
Wat to be paid by the defendant within two months and In 
dcfaiikof payment within the time limited, interest was to run at 
Ra. 3^2-0 per cent pet mensem from the dace of the execution of the 
bond. Held,* chat here the contract was for the payment of a certain 
aum and on breach of such payment a turn, that is. incerett at a certain 
race was named to penalise the breach clearly, the stipulation regarding 
interest In the bond was by way of penalty. 

The respondent! relied on these cases^**^ in which it was held that 
an agreement to pay a higher rate of interest with retrospective effect 
it penal and cannot be enforced. Where the stipulation U recrospective 
and the increased interest rum from the date of the bond, and not 
merely from the date of default, it is always to be considered as 
penalty. It is, therefore, clear that If the increased interest had been 
elatmed from the date of the bond it could not be enforced. The 
pliindff, however* has waived hU final stipulation and has claimed 
only Increased Interest from the date of default; and there appears to 
be no reason for not awarding this ’ 

The terms of the mortgage deed In auit provided chat if the money 
was ptid by /e(b Samvai 1^68 no interest would be charged, but in 
dc&ult injterest at the rate of four annas per rupee per harvest would 
be payable from the dace of the execution of the bond in suit. The 
Court below has rightly treaced this provision as a penalty under S. 74 
and has reduced the rate of Interest rightly to two per cent per mensem. 
This reduction of interest can further be justified on another principle 
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«£fauRr dowQ Ipf ttie Prt*9 No doubt ilte. cmw irw 

fCMrlnraed br dbe low of Mltdoihon. bat die pcto^tple etiunicteed tbeeeHn 
•npbet w die iHeeem cts^^ 

t7. Mmlng of dii« wordi ‘‘MobLvilddhi du4|atannidbh»vmtl**^ 
Tb* worda "’moofvriddiU dii4|Hita^tu<ibfuiv(Ui” epfieeriiii lo tbe coRubent 
of fCaitttfu on the oriffinel text of Mottw. which IftetallT tremfaited 
“meea the pcltic4>el increeee bceomei only double” In e Boinbey caee* 
b WH tdieervcd "There is aothiaf in these words to justify the 
omtencion thst it is the orlgfnsl principal, and not the principal due 
when the arrears of interest accrue”. A similar interpretation waa 
placed in this case* on this same rule of law.* 

18. Burden of proof The contract was made at P for ready 
deUirery and the plaintiff produced no evidence to show what was the 
market rate on or about the date of the breach of contract at P. Mali,* 
that the plaintiff has failed to show that he was entitled to any damages. 

19 Power of Court: - The Civil Courts have ample discretion to 
determine in any particular caie whether penalty may be justified ot 
not.’ 


The principles of the Madras decision* are applicable to such casea 
as the present and the Courts in India which dispense equity, have 
got the power to reliev'e against forfeiture or penalty even in cases 
where the terms of the contract of compromise have been made, the 
terms of a decree passed on that compromise.* 

This Privy Council case'* makes it clear that the Court and 

the Privy Council awarded not the original rate of interest, but a 
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25 1. C 441 : 251 P. L R. 1914 : 163 P. W. R. 1914. 


Nagoppg, V. Venkata Rao, 24 Mnd. 265. 

MoMdiK, V. Vadiwdjgia-sambia PUUd, A. I. R. P14 Mad. 181 
22 1. a 37; 1914 M. W N. 92. 

Sunder Kacr, v. Rai Sham Krishen. 34 Cal. 150: 34I.A.9- 
li C W. N. 249 : 5 C. (.. J. 106. 17 ki L I. 43 .*9 Bom. L R 
3(H»4A.l.J.l»(P.C.) 
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IW tMmprcaimr. ■ 

Higher rttc of U p, o dmpound bteemt Under S. 74, Coutmeit 
Act, the Cook to to oword etther retnoneble eow p eaertton or dte 
petteltir. Wh«n the •liefed peoe! rate to t oominon rate of toitetetoc 
inererrdsf tratneetlotiA M tZ p. c., to here, there to no cufieieM 
tnuon for deperrlng frnm It. The decree of the lower Court muec be 
nodlfiedl bf allowlt^ 12 p. c. per anmon compound totenet from the 
date of the leeond default ee provided in the afreement>' 

tot a rimllat Ptlvf Council caM* the Prlvr Council made (hll 
obeervation; “Apart from a recent Statute, an Engitoh Court of Equitr 
could not live relief from a trenaaction or contract, merelr <mi the 
ground that It waa a hard bargain, except perhapt when the extortion 
to so great as to be of itself evidence of fraud, which to not this case**. 
Thto caution so conveyed hes to be borne in mind In ell caeee where 
the Courts are appaaled to merely on the ground of some epperent 
hetdahip in the contract itealf.* 

In awarding compensation for the breach of a promtoe to marry. 
It to open to the Court under S. 74 of the rontract ,^ct to award such 
compentttlon, not exceeding the amount named In the agreement of 
the parties, as appears to it to be reasonable. Moreover, in aseeesing 
damagee for the breech of a promise of marrlegs it Is not the defendant's 
position alone that will lusiify a reduction of damages, '^here the 
defendant has treated the plaintiff in a ahameful and hard hearted 
manner, cohabited with plaintiff under promtoe of marriage and 
committed a breach of faith by marrying another person, the Court 
should award substantial damages.* 


Having regard to these two dscislont of the ludieiel Committee*** 
it is not open to Court to make e new contract between the pettlee 
Accordingly it is not open to Court to interfere unleae the Court to 
sacisffed that the race of Interest chatged In the bond waa a penalty 
within the meaning of S. 74 of the Contract Act.^ 


1. Vadlaman/uui SrtHivasadihhitulM, v. Dwnera Ramavya. A. I. R. 

191S Mad. 529 25 1. C. 702 : I M. L* W. 905. 

2. Dyunipil 0<ti, v. Mmuslutr Bakh$h StogK, 28 All. 570 ; 9 O. C 

188 1 53 1. A. tl8(P C.) 

5» Nabakumor ChakotkoHy, v. Adkul labbgt Mimi, A. 1. R. 1918 Cel. 
168: 36 I. C* 721 : 21 C. W. N. 112. 


4. 


5 . 


6 . 

7 . 


Mmmg Sain Kjl, v Mmmg Sein Kyi. A I. R. 1916 LB. 45: 

34 I C. 159 :9 But L. f. 179,8 L. B. R. 399. 

Ac>( Khun, V. Duni Chmtd, A. 1 R. 1918 P. C. 48 < 101 P. R. 
19I8;23C. W.N.130 : 481.C 935. 


Buita Mel. V. Ahud Sh«h, A. I. R. 1918 P. C Z49 : 55 M L 1. 
0,4:16 A LJ 905. 124 P. R. 1918:15 C. W. N* ; 
25 M. L T. 55 : 160 P. W. R. 1918 : 21 Rom* L R. 558: 
48LC. 1: Z9C.L.M65iP.C) -oui »u. 



wit Of ootttt. 

A* #»•» te • Qiloitta rii* Court niteutini tht decfW 
HMttdMtlMdUcfWM ItMicMbtadi htono powtt to to bchtiwlltot 
•oiwtain on o^itctlon to the letelltT ot the deem. The terma of S- 74 
we not oppHdMe too decree, rhcrebte the decree-holder to entitled 
CO recover the imeteet at the rate preacribed in the decree.* 

In a moctfaiiedecd there to a dedntoe covenant to par compound 
intcreat on anr aingie defaoltad inatalmant. and there to the further 
ptovtoitMi that in default of three tnatalmenn the whole amount to 
te become cxiglhle On the latter contingency which to of itaelf a 
peoaity, the Court haa full power to re-open the contract and to 
grant what teem# to it to be reasonaMe compenaatlon * 

It to a Well eatabliahed rule chet a uipuiulon for incieaied inteteet 
from the date of the bond to always in the nature of a penalty ; but a 
covenant for enhanced Itueteat from the date of default may or may 
tMt be a Klpulation by way ot penalty. Whether auch a stipulation is 
penal depeitds upon the eoiwcruction of the document and upon 
ascertaining what the parika really irttended by it. Where the lender 
had no prevtoua dealing with the borrower and there waa no fraud ot 
Improper dealing between the partlec and the language of the document 
did not justify the eoncluaion that the covenant for the enhanced rate 
of interest which was neither unconsdonable nor unreasonable was 
not intended to be pert of the primary contract between the parties. 
Therefore, there waa no ground for not enforclrvi tha contract entered 
Irtto by the partlea and tncereat after the Inatkution of the auit at a rate 
higher than 6 p. c. per annum cannot be allowed. * 

U to well settled that inless the defendant can show any good ceaaon 
why the contract entered Into by him under the mortgage bond should 
not be enforeedi the <.!ourt cannot make a new contract for him and 
interfere with the terma 'if the contract. I he Court cannot reduce the 
rate of intcreat or interfere with the stipulation for compound Inceresc 
merely on the ground that the interest stipulated to oonaldered to be 
rgfiamlra or chat the iiuerett has amounted to a larga turn owing to the 
defendant not paying It at the tctpulatsi perloda of tno ream agreed upon 
In the bond. The authority for thia proposition will be found In the 

1. Kolipede Serfcer, V Hori hlehen Odal, A. 1. R. I9t7 CtL 844 i 

44 CeL 627 : 24 C. L ). 375 • 35 I. C. 8S6 s 21 C W. N. 1104. 

2. UngkMMMkM Prasad, v. Ohuiam AlnudJin Beg, A. 1, R. 1924 Afl. 

(-89 ; 46 AlLS7i: 22 A. L J. 464 : 5 L R. A.CIv, 356 : 79 L C, 

916. 

3. CfifolinitAV. VftofiebAA. LR.t9:6Hag.484:96I.a491. 

4. SohiM Mai.v. bnom Oin,A.L R. 1929Uh. 515 : 30 P. UR* 

239:114 L C 444. 
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&Hawiti| A»i mirtet of 12 p. c. peg anmm wkh 

rem eennot be comidcrtd e$ exc^iiet. Btdidet* ibere It no cirVieiKe to 
the ciff tbit the rtte of interett prevtUing tt the time was lower than 
thiC provkied in the mortgage bond/ 

The bond prodded that on failure to pay the principal and intcrett 
under it by one year from the dace erf the bond the moregagor wai to 
pay '"the laid aggregate amount intereac at the rate of Ra % per 
month" that if, IS p c waa the default rate and ? p c waathe 
original rate. The lower Caart found that It was a clause under which 
Ificereit at the defauie rate was payable from the date of the bond and 
on that unJeracdinling the clause was held to be penal and could not be 
etiforeed at all The plalnrifls and defendants had also adopted the 
aame intcrpratatlon In lower <."ourt After the finding that the clause 
was penal the plalntlfi wanted to amend hia plaint in appeal, not 
having so done In the lower Court Held/ that though the actual 
eonactuction of the words in the bond by the lower (.‘curt may be 
atratoed, yet the meaning put on them was not an impossible one. As 
the piaintifi and the defendant had also adopted the aame meaning* there 
wu no necasaky to ntiect the interpretation put on the clause by lower 
Court and, ao interpreted, the clauie was a penal clause. Moreover* the 
lower rourc, haweveci has not awarded any Interest at all as a penalty 
for default, Of ffi^nted any compensation for the deiendant’s failure to 
pay ; and the rettons it gives for that are that the original rate, 1S p. o, 
teself is very high and that the security was presumably ample It does 
not give any reasons for holding chat the original rate of *5 p. c is very 
high* A Court ooght to give reasons for refusing to award compensation 
on default of payment on the pn^per date Ai an ordinary rule 
compensation for default ought to be given, and it is within the 
discretion of the Court to fix a figure for that default In this case k 
will be suAcient if we fist a rate of 16 p. c. payable on the prindpil 
amount from the date of default ; and this will be the compensation for 
default 

Two moregagts ware executed for two loans of Ra 2,00,^ and Ra. 
SOsOOO rapaetively carrying incerat at 11 annas 4 pla per moiatm 


L Aril Vciton. V. Dual ChiiX 48 I C,'f JsT lTcr wf R I^Ta 
1918 P.C 41 

2. Salbi Mai, v. Ahtid Shsk 48 I C. 1 : A. I R. 1918 P. C. 249: 

13 C. V. R 233. 

3. RagKiiftaA Prasad Sahu, v. Sam Prasad, Saha. A. I R, 1924 P« C. 

60: 3 Pat. 2T9 511 A. lOl : 82 1. C 817. 

4. Ram Kriihna Kalasi, v. HtramW Chaadia Roy, A. I. R. 1930 CoL 

20T t 56 Cal. 960 : 33 C. W. N. 338 j 119 1. C. 20? 


5. Edtga ChsgapiifM Padda Naupfa. v. Patmaala VenlcaiaiaM 
Rsddi, A. 1. R. 1931 Mad* I37i m) U* W. R 1198 t ISOiC 
569t3JM*L W.548* 




eompounj with rinfce-m'j^thlT The Mortp^pn* {w^ <ii ■ 

IntetdC oti KBOuBt <rf ihe teent. i he inoctiiiKCct IniAtutcd t rail on ifet 
niortgeitcMit eodi ohc*hi©l decrees, which were pMeed ex pdilit. The 
decrees iMWided that the teietest should run »t the bond rate not only 
(at the period prior to suit but for period fttwn date o# Instkutlon 
ctf suit until ejtpltarion of three months or until d«e of reeUssrion 
whichever was earlier. On default by defendant to pay the decretal 
money, the du» were to be reaUjed by sale of the mortpiied propcrtlea: 
After three months had expired the mortgagees, Instead of eesllsing 
their dues by sale camoin appeal claiming Interest until the realisation of 
money by sale. Held,' that the mortgagees were not entitled to any 
fasterest. If there was any case In which dUcretlon ought to be exercised 
In favour of the iu^ment-debtor, the present wu a case of that kind. It 
is not obligatory on the Court to award interest for the period between 
the period fixed for tepayment and until the realiistion of the money by 
sale as Interest up to the date of the Institution of the suit or up to the 
date fixed for repayment of the mortgage money to concerned, unless 
circumstance are made out, which bring the case within S. ?♦, Contract 
Act, or would give rise to conalderatlon arising under the Usurious loans 
Act of 1918. the Court would be bound to grant Interest at the rate 
stipulated for In the contract .\s regards the Interat for a period 
subsequent to the date fixed for repayment, the Court srould ordinarily 
make a decree for interest, though not at the stipulated rate, but u such 
rate as the Court may consider fair and proper, and ordinarily 8«Tcb 
Interest should be allowed at the Court rate, vis., 6 pet cent per annum. 
But there may be cltcumstsnces justifying the Court In refusing interest 


after the date fixed for repayment. The circumstancct In each individual 
case have got to be cortsidereJ In order to aee whether any and if so 
whtt interest should be awarded for the period. 

All the High Courts in India except Patna ate agreed that In a oaac of 
a consent decree the Court haa the power to interfere and to relteve 
t penal claute making the judgment«debtor liable to pay more 
if he did not carry out a certain condition. The following authoririsc**' * 


t. Rettiicrecl Jcssors Loan Co, Lii. v. SKsiiaianatK Roy Chmdhii, 
A I R. 1932 Cal fi89 : 59 Cal. 722 U91. C. 455. 

2. MiriutuUtn, v. fCashnUso BibI, A. 1. R. 1913 All. 2S2 ! 142 !• C. 

419 : 55 .All. 314 : 1935 A. L J. 132 (P. BJ 

3. Jswalo Rms, V. Mathura Oat, A. I. R. 1951 Lah. t96 : 132 I. C* 

580: 32 P. L. R. 945. ^ 

4. Jlianda Singh, v- Pioni Singh, A. I- R. 1933 Uh. 23 . 140 1. C. 225 t 

33 P. L. R. 1026. 

5. Mitha. V. Rsmoi Dors. A. I. R. 1937 Uh. 828: 175 LC.tSls 

40 P. L. R. 458. 

6. Romhishan, v. ChondarWidn, A. L. R. 1910 Lab. 241 : 190 1. C. SlJi. 

Q>or foither references Asm 7 O I (’*** Mks) 



WW ''fwwi o#'««*, 

mmfMjmfaUfqKMixA is m. ks ZMvMm Bench of 

the Payne Hh|h Court'* thece is a tematk that €ouns ha*« no poerer 
to intctfcra tinder S. 74, Cootract Act. where there Is a forfeiture clause 
In a coosmt decree and the forfeiture clause comes Into play on defauk. 
The jfudfes were influenced by a iudgmcnt of the Bombay High Court'* 
but the Bombay High Court has of late been in agicement with ocher 
High Ckjurts that S. 74, Contract Act, applies to auch caaes. So 
preaically there la no minority elew at alt In the mactct. In tome of 
the efoieaeid rulings a dlHtnction haa been drawn between a conceestonr 
andapcnaily. It.was observed that if the plalmUf had to recover a 
certain aum and he apecd to take teat if p«ld within a particular period 
but made it a condition that If the payment was not made within that 
period he ahalt he enlitied to get the whole amount, the condition waa 
by way of coaceaalon and not of penalty. They have remarked that in 
auch clfcumttencca the Court ahoutd not interfere under S. 74, Contraa 
Act. On the other hand, they have pointed out that where on the 
default of |udgment*debtor to carry out the stipulation in the decree 
the dectee'hoidet becomes entitled to a sum larger than that to which 
he waa entitled, the condition was by way of penalty and the Coutta 
should kiterfere. The Peshawar Judicial Commissioner’s Court'* agrees 
with the almoat unanimous view of the High Courts in Indis that a 
eonaent decree la more or less a sort of a contract incorporated in the 
form of a decree and that the Courts have power under S. 74, Contract 
Act. to relieve the |udgment*debtor of the effect of the penal clause In 
the decree, if it Is considered equitable to do so. Once it is held that 
S. 74 Is applicable the question of concession docs not arise. 
Section 74, Contract .Act, allows the Court to come to the 
help of the person against whom a penal clause operates on the 
ha ppening o f a particular event and the i:outta have therefore 

(Rs/areness r to it ova ef the last page) 

7. AfloiwMN SuUoyya, v. /. Pcddoya. A- 1. R. 1P5T hkd. 234 • 

169 I. C. 34S. 

fl. Hisolol Hari Rom, v. Mt. Durgohoi, A. 1. IL 1937 Nag. 413: 173 

I. C. 257 

9. Nsnilnho Gspol, v. Bakwni Modhov, A. 1. R. 1922 Bom 170:64 

1. C. 570:46 Bom, 463 : 23 Bcmb. L R. 1238. 

10. BuffatR ^hopHtfl, Modhaiitol Jtth^hai, A. I. R. 1934 Bom 379 1 

152 1. C. 57$ ; 58 Bom 610: 36 Bom. 1. R. 798. 

11. Akmadbus Sofowot. v. Boichond Mcnghml. A. I. R. 1938 Sind 185 1 

177 1. C" 925. 

i2» Jfleiwlni Hoth, v lotodo Sahun, A. I. \\, |4i6 par. i22 : 92 L C. 

6l7 t 7 P* k* T* 299. 

13. .fhfr^uitl Timdpo, v. MohoMyo. 10 Bom. 435. 



.Ac fioodMcm' ll^pclMl 

k, tbiiffauAiw oicdcr %. 7f, Coamtx Act, if not Ak tce^; 
«OuM iwt i^fittecbte mid tfacf could imk ttcp l<t ct cIL It k 14iuwdait|i 
ofiKt bioiA ccce whether • condition in the decree ciBOuiitt Aft 
peoftltf. !o Ac pnscttt cite the decree'btddm w«i prcinrcd AftcoeiK 
fU 80 a mooA ai her miAtenance. She would hive Ween quite bippt 
•he hid reedeed It regularly on the lit of each month It It ohIt whoa 
Ac deoreeAoldct doM not piy her regularly on Ac let oi Atee 
•ttcceNtve ntonthi Ait the would like to have Ri> lO^ a month It to 
obvioue that the decrec'holder conaldered hertelf entitled to Rt 80 only 
md Ak Aemade the payment of the additional turn of Ri. 20 a moiiA 
tm default e penal condition or a threat to force the iudgment>dAtor 
to pay the maintenance punctually There la no doubt that Ae 
clauiein queation in the decree ia by way of penalty In thepreaent 
caie the detoulta made in three fawtelmenta cover a period ofdA B 
daya and ao the default is a trifling one and the C.'ourt of equity should 
relieve the judgment*debtor of ita eflect and refuse to compennte the 
decre»>hotder, particularly when the iudgment'debtor hta paid all bk 
duaa up to date It b a cate in which the Court ahouid act under S. 74 
and relieve the {udgment>debtor of the contequencca which would follow 
Ae dedaultt according to the decree. 

20. AMCMnaat of damagea -~The contract of tale itaelf provided 
that in the event of a breach, Rf. 32,003 wtt to be paid It damagea by 
Ae party fatilng to perform hit part of the contract. The atipulated 
aum should be decreed aa damages in the absence of any equltabtc 
ground,' vide, inter oila, the following cases*'* in support of the vlcsr 
taken. 

The mortgagee is entitled to damages on account of the failure of 
the debtor to pay the debt at the stipulated time, and the measure of 
damalk* would prima facie be the rate of interest agreed upon, 
although the Court has discretion to reduce the rate if it is found A 
be unusual*. Refer to the folbwlng esses*-’ in support of the view takfto 
A the same eflhct. 

A contract was completed and the parties had menilonad a fixed 


1. LtehktMn Oai, v. Bhdyu Rom, A. 1. R. 1923 Lah- 284:4 L- L )• 

S54 : 84 I. C. 864. 

2. Matt Rmi, V. Shifi Oat, (1683) 5 All. 238 ; (1883) A. W. M. 2. 

3. Nur Haiar lOum. v. Saiwm M, 81 P R 1910 ; id P. L R. 1910: 

7LC. 1024: 127 P. W. R. 1910. 

4. CUnkada, v. VithalM, A 1. R 1926 Nag. 484 : 96 1. C. 491. 

5. MakadAPrasad. v Okbai Singk. A. I.R. 1923 All. 7 M4 AIL 

772 :20 A. L. I, 752 : 77 I C. 122 

6. MsMn Mai, y. Mukammad BakA, A. L1. 1922 Lah- ZS4 s 3 Lab, 

200 1 66 L C. 771: 42 P. L. E. 1922 (F. B} 

7. Ram Saiw Dm. v. Mula. A. 1. R 1923 Ub. 64815 L L ). fill 

78LC103i4Lftb.l46. 




■WfO • jiiwirttaiit 

Mip M (i«au«e* to CMC of breacit. ch«t ovdlmi^y uiitiii 

diffc to aoBMlIttoff to i^ow thot the •mooM to 
oocmwetombie, i^e Coim woutd tooard that anouot M duaogca for 
btwdi of contract** 

When a purehtMr of immoveable property has entarod taco o 
cootnoc of uie and paid a depoirtc. and ivhm the time foe oemidedtHi 
cornea, the vendor faUa to complete, the purchafet baa two alomntiraa 
tip him, the aecond being again <ub|eci to aitemacivea. He can 

(1) treat the contract at reactaded and sue either In equity to be placed 
In the potition he would have been, had it never been madet or at law 
for any money that he has parted with as money received by die 
other side for conalderatlon that has wholly faUed. (2' He can treat 
the conteract as on foot and (a 1 either asic for damages for in breach. 
or(b) seek the remedy of specific performance (1) does not arise; 

(2) (bl does not arise either; (2> (a) gives him the right to receive 
damages for breach. Where the vendor has failed to perform or 
foiled to complere a contract, the English law many years ago. as a 
conawiuence of the doubts and diAculcies of being certain of title co 
real ettate. developed the rule that the dlsanpointed purchaser, though 
antlded to damages, was entitled to no more than (1) his deposit money 
back, (2) the expenses he incurred and O) nominal damages. (I) and 
(2Vwet« of the nature of special damages, (i) was of the nature of 
•eneral damagdk; and the general damage, therefore. In such cases wu 
only allowed on a nominal basis; in other words, he would be entitled 
CO a few thilllngi or a few pounds at rhe most. Where, however, the 
vendor wu guilty of some equitable wr.>ng, the ditiPerenc consideracloiw 
would arise and in addition to special damage the disappointed 
purdiMflt would be entitled to substantial general damages- But in 
both caau the disappointed purchaser got his deposit money back, not 
•• money had and received (for he could not recover on that basis, he 
havtag affirmed the contract and, therefore, being unable co say that it 
WM for a oonaideratlon which had wholly failed) but ua part of the 
damtgu that he had suffered and by way of damages. In thU cau 
the appeliants urge that the measure of damage hn been agreed 
berween the partiu, that is to say, between the plaintiffs and defendant U 
for to to a term in the contract that the damagu, if the vendor * ailf to 
complete, will be Ra 10,600 together with Ra, 2,000 u eameat money, 
or ta all Ra. 12, OCX) But the answer to thet is found to S. 74, 
Coninet Act. The only effect of that term ta this contract to chat to 
fotm a limit beyond which damages could not be obtataed by foe 
dbeppfonted purchaser. It would not ptedude the Court from 
contodettag-mnd it would be the duty of the Court to consider foto 


1, LaWi Stogfi, V. OwdHw Noth, A. U R- i929 Ub. 249 ; 113 L 







*uief«d«r«, ttkii - . 

fjkli pfte mtii eaaded to fcccwrer lite dwMtf** »* MMMwd. Mfjl^ 

(d die ptoiwt ni«MKire of dtunigei. The evklefice doe* not ihoof tjw* 
mr 4»miwe Idii hsen tufferei, from whfch it cea he undefUMod to 
memii Wt duaiuie berocMi the tpectatl dunege, that i» beymd the 
gi the depMU (due ant expenset which might h«»e been 
lowrred. Coteinly thetpecialdemegai InthU cate would not com* 
!»more then Rt- 5/>00. The olaintiii am only recover more than 
ith« R*. S, 000 In tult by proving th« they heve eufleted mow 
Ithen Re S,0i» damagee. A* they have failed to prove mote dian 
®Rt. 5,000 and have recovered more than Re. 5,000, they are not 
' entitled to recover In thk action any more. It it further held chat to 
cater of breach of contract, the law waa rtated by Cockbutn, 
C. J. , to Frost' In these tetmu “The promisee, If he pleases, may treat 
the notice of Intention", 1. e., intention not to petform the eontnct 
“as iDoperartve, and avalt the time when the contract la to be executed, 
and then hold the other party reaponslWe for all the conteouences 
of non-petformancej but In that case he keeps the contract alive for 
the benefit of the othK party as well as his own; he remains subject 
to all his own obllg rtions and Uabliltles under It, and aiaUes the 
other party not only to complete the contract, If so advised, 
notwithstanding hU previous repudiation of It, but also to take 
advantage of any supervening drcumstancea which would Juttify him 
in declining to complete if. On the other hand, the promise may, tf 
he thinks proper, treat the repudiation of the other party aa a wrongful 
putting an end to the contract, and may at once bring his tetion at 
on a breach of U; and to such action he will be entitled to such 
damages as would have arisen from the non>performance of the 
contract at the appointed time, subiect, however, to abatement In 
reapect of any dtcumstanccs which may have afforded him the meant 
of mitigating !hU loss”. Thk has been foUowad as sound Uw to 
•ubsequent En^h cases.* 

Aa k k in Pollock and Mulla’s Contract Act: “Thk 

f aaetian74 boldly cuts the mote troublesome knot in the Common 
V Lew docttine of damages.” Whether actual damage or loss k proved or 
i not, the Court k entitled to award tcaaonablc damages not exceeding 
I (die etipulated amount. In thk case cl ( 22 ) of the contract provldea t 
U2»—.Ml auras payable by way of compenaation under any of 
ahall be conskkrei as teartsnkbU compensation Co be 
aoollxd *0 the ole <rf Oovrtnment witho ut tefetence to tihe actual 

I 1. FM^v.iClti^ (1871)1 E«. Ill: 41 L. J. B*. 78 s W L T. 77 * 
i- * JOW. R.471. 

L ■ •svhmmih Rms. A. L ti 1W7 Neg. 243 1LC. 
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Imi ot d«mi|e Wili iBw l tiKi wheduar not nr dnuft’ 
•boil htvc boB) fubMriMd*** It h eoatnded that thii expran pcorfilOB < 
in the contract ovetHda the rale of law u laid down in S. 74^< 
Comraei Act, and tdlince wia placed on this caae‘ but dtit eaae iiwt 
am out (he prbdptea contained in S. 74«Coi«rac( Act and it wfll be a aafe 
ground if the deciiloo on thii point Is based on the ptorisions ci S. lit 
Conttaet Act. The q[ueition then is whether Rs. iJOSS can be conddcred ‘ 
teatonabie damages to die circumstances of dila case. The answer ia that 1 
it can.* 

to a Privr Council 'case* It was held that what ia material Is the value t 
of spot goods at the date of the breach. So also in this Nagpur case* 
it has been held that the measure of damages Is the dliterence between 
the contract rate at the expirr of period agreed upon aa the time for 
ddiverr in the contract* 


21. Hire purchaae ecmtractThe only point of objection is that • 
the clauae in a hire purchase agreement for return of the bkrcle ot > 
payment of its full value should have been enforced. Held,' that the 
towet Court wa justihed in trattog this a a penal clause and rellevtog • 
against it. I 

A contract was one of the nature of hire with the raervation tha if V 
the ankle would not be returned, the value idpulated In the agreement 
should be paid to the owner. Held,' chat S. 74 doa not apply. 

M entered into a contact with D for putchae of a motor truck for a 
cecuin sum. The truck wa delivered to M- M paid only pact cd the sum 
and entered into a hire putchae agreement about truck in which M wa 
described as hirer snd D wa dacribed a owner for the sum still du e 
Undn the sgreement M was to pay the balance by Instalmenta and on 
payment of the whole sum had the option of purchutog the truck for 
one rupee. The agreement contained to a clauae to the effect diat 
on failure by M of any Instalment a it became due, O wa entitled to 

1. ftiinoath ^uuHt, v. SeoeUty pf State, I j 1.0.46. 


7 . Shumbhidai Paaotol Vaiih. v Secretary of Stole. A (• R. 1940 
Sind 1 W9f'.78S 
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Wht iribcflirradoditlMVBliic tlie wnount du« 

tti • «iMtdltioii dut to oo CMC ihouU he ctedit M wtlh anoiethtti^ 
•mowit Mdl duQ 00 the oontnct HUdi' thet the conttrucckm of » hfee 
puMhaie egieemeat with reference to t tewing neehine wu dticMMd in 
dib cm* end eleo in the Upper Burma c«e*, but theie two cate* «f« 
not enaloioua to the pretent cate. In the Upper Burma cate* It wet held 
^ diae the dreumetancei of the cate appeared to bring it within the Intended 
I ^ipUeatton of & 74. The agreement in the pretent cate It on the face of 
^ It an agreement to hire with an option to purchase, but as pointed out 
fin dte Upper Burme ceie* at p. 291 of 2 U. B. R,: “In conttnting 
a oonttact It b, of course, the duty of the Courtt to bak not nerel* 
at the surface and form, but alto into the heart of the nettet and to 
ascertain Its true meaning and the actual intention of the parties.'* 

. Although the agreement b In form one of hire the oli^ect of die 
parties in drswing up the agreement ws> to enter Into a contract for sale 
providing at the same time securKr to the seller for due payment of the 
purdiate price. The tdpuletlon in the agreement that D could sebe 
the car an/keep it without making any payment to M even though 
the value of the cat might be greatly in excess of the amount due under 
the agreement was a stipulation by way of pe nalty which the Court could 
end ought to relieve against under the provi lions of S. 74. 

A creditor b entitled to seize the cir belon^ng to the debtor under 
the leive and license contained in the hire purchase agreement which 
gives no power of dlspossl but only right to keep possession of the car 
until the claim under the agreement is satisfied The sale after sebure 
^ on the part of the creditor and not merely the demand and rcbisal 
f amounts In law to conversion and the debtor is entitled to recover from 
the creditor as at the date of conversion If the hirer is not bound to pay 
the bill amount of the purchase price or If he can terminate the hiring 
at any time by delivering the chattel to the other party the agreement 
b in fact u well as in fotm t true sgreement for hire, and all that 
^ehbet has obtained b an option to purchtae. The fiollosving 
decMoni*^ laid down that in relieving the hiret against fbcfettwe 

1. Mmmg Bo Oh, v. Motor House Co. Ltd, A. L R. 1929 Rang. 368 ; 

7 Ring. 431 1 120 LC 132. 

2. MMaMlo.v.O»rabba. (1910) 5 L B. R. 201 :8 L Q 969. 

3l Sagtr i4cmrfaelmint Co, v. Stohi Khan, (t892>96) 2 U. B. R. 291. 

4. SlwdrMa.v. OiinUe. (1916) 1A.C. 27$ .'85 L).'RC 791 

32T.L.R.231:114UT. 248. 

5. iOkm, y. Bibbh Colimha Otehiui Londs LMici (1913) A. C 

319:82UJ.P.a77 : 29T.L.Rs3I9i57&|.338«10S LT. 




ims fiflUMUR, 00^^ ' 

(NWMlMMid by 4efiiu]t in tbe wttitt ptymenc of kiM^aMiiili it 
•ecioe both undUt S< 74 and ond«r the general orladpioi of equity 
Court hi* to carry out the primary contract between the patrie*. Any 
further contract, expret* or lmpUe-1 to be binding on the iHrombor if ha 
break* the primary contract i« «econiary or auhsidlary, and may be 
merriy Intended to tecure the fitlSlment of the primary contract. The 
Court may, howeeer, carry out the term* of the Mcondary contract, tf 
tuch a contract 1* juat and reasonable but Is nPt bound to. inhere a hire 
purchase agreement proeldt^ c hat if the hirer ahould make default in 
peytng certain future inicatmenn punctually the other patty could forfeit 
all pay-ments of the past instalments. Such a ttipulation amounted 
to a penalty and could be relieved againei' 

The decision In this caae* was in relation to a hire purchase 
agreement for a motor truck and the following obtervulona were made: 
“Now the agreement in the present case, is on the face of it an 
agreement to Kite with an option of purchase, but, aa pointed out in 
the Upper Burma ctie* in canscrulnc a contract, it is of course the 
duty of the Courts to look not merely at the surface and form but also 
into the heart of the matter and to ascertain its true meaning and the 
actual intembn of the parties*'. After quoting this passage from the 
Upper Burma ruling* with approval, k was further observed ; '.Although 
the agreement is in form one of hire, the object of the parties in drswii^ 
up the agreement was to enter Inus a contract for sale, providing at 
the same time security to the seller for due payment of the purchase 
price". Holdtag this view of the law of hire purchase, and still relying 
on Upper Burma ruling* it proceeded to put the provisions of S. 74 
into force in favour of the plaintiff and held th at the aebure cisuae 
in the agreement was a penalty within the meaning of that section. The 
penalty provided in cate of default by the purchaser is clearly in the 
highest degree inequlcsble. The provisions of cl. 3 amount to a 
atlpulatton by way of penslty that the Courts can and ought to relieve 
against under the provisions of S. 74. Held,* that the aforesaid 
observarioni were made under a misapprehenabn as to the legal nature 
of true hire purchase agreement*. The object of parties to such 
agreement* was not necessarily to enter Into a contract of bailment, 

1. Bkimti N, Outil, V. Semlwy TfUft Csrparatioa Ltd. A. t R. 1930 
Bom. 306 1 32 B. L. R. o4 :124 I. a 800 : 54 Bom. 381. 

I Mdung Be Ok. v. Motor House Co, lid. A. I. R. 1929 Rang. 368 1 
7 Rmg. 431:120 L C 132. 

X Singer MMitfocturlng Company, v. BUhi Khan, (I892'96/ 2 U.B R. 
291. 

4. Abdul Quudocr, v. Woilan and Sons lid. A. L R. 1930 Ran. 193 
U5l.a361ieRMB. 236. 
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(Mdiiei» V> Uodeelftaf the teUmeot ini eoeltUrT » h. !• *» 

laeovskM lo potch«*. It h *21 hte 

t«awth«di«ii*lto the brikw. *xA ptofldrf «»» Mm 

hM tM» p«o»«iT faMtohei wd the chMtel ii to t te^B^ coad^ 
^ fetJtaST the contMCt eod dleeM M««J of ^ 
^ZoaO^. Thefenetel lew on thto eubject wee eeheuetlvely dlMuwM 
to chli c«e‘ » uneMioow decWon of the House of lo«d, 

«ah the htee pateheee of e ^no. Moteover, Bume 

wWeeefMiwetdf omroledln terms by this esse* end. hence. • 
■ehute to e hke purchMc esreement, however, severe to its 

terms Is not eertpaUttenemounttog to e penslty withte the meening 
qfS.74 None of the officUl lUustfsrton* to this section to the least 
resemble a eebate clause and every ttlusttatiun and every decided ease 
which have been held to involve a penalty or a stipulstlon by way of 
• penalty (apart from Upper Burma case* and this decision* have this 
common factor, that the agreed compensation consists of some 
extraneous payment either la money or In kind, to be tumished by toe 
party responsible for the breach. The same factor, of course, applies 
to liouldated damages, Surely the retaking of a chatttl and toe retention 
of money already paid for its hire, even Including a deposit, is a v^ 
long way removed from an extra payment super imposed upon toe 
amt»a. WVbk "T 

•!«<»««•« hubMotaokmtWtbUfbrmrfoliilMU. 
idJefistobe encouraged under the section It cannot M tern, on 
Principle, why a tenant who has defsuUed In his rent or has broken 
wme restrictive convenaot In his lease should not resist forfeiture and 
claim some repayment of hto back rent from his landbrd. Returning to 
toe English Uw as to hire putchsse igteeraents there are two 
decisions*-* which sppest to Isy down tost equity wlU never relieve 
•palntt e seUute clause where hire purchase is concerned. 


1, Hsibyi v« Matthews, (18*>5) A. C. 47d J 64 L 1, Q. B. 465 : 60). P. 
20 : 43 W. R. 561 5 7Z L. T. 841. 

2a Mn Oyh v. Po Shn*. A- L R» 1914 L B. 157 s (1914) 7 L. B. R. 

298 1 241» C 161 : 7 Bur. L T. 222 « 15 Ci. L J. 425. 

3, Singer MiWatotiing Company, v. Elahl Khan, (1892.96) 2 U. B. R. 
291. 

4b Mming BaOh, V. Motnr Homs Co, Ltd. A. i R. 1929 Rang. 368 1 
7 Raq!* 431 * 120 h C* 132» 

5, OmAor* v* Oitci (18831 1 C3iK & EL 151. 

6, Si«me,v.Boi*.(l863)lDe»J.toS. 595i2N.R. 346iU W.R, 

|9l < 32L* /. Qw 6(Hl 181. T. S98. 
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Hm tppt^Uaci ice propfieton of • doeiMMiRiph dkeatre «t Mfdiwt. 
Oa2I«t August 1941 (^eregceed to bur ham hut caspoodenc, «nd rise 
ciipoodettt mreed to sell to them t cbiemitogrtph projectoc sad Us 
sw smortes ht thesniB of Rs. 4»500 oo cotididon eet out In welting. The 
coaddotis wwe diese: (t) The bufen were to psy M an advence the sum 
of lU. 1,000 which was to be created as ucuritr for the due performance 
br them of the contract. In the event of default on their part, the Ra. 
1,000 was to be forfehed. (2) The balance of the purchase conslderatloo, 
Rs. 3JSO0, was to be paid In ten equal monthly inatalmena oommecidng 
on 30th September 1941. (3) If the buyers defaulted, the vendor had 
die opdon to adopt one of the two courses. He could forfeit the advance, 
indst on the return of the machine and iti accessories and charge rent 
thecdor at the rate of Rs 350 per month for every month the articles 
remained in the hands of the buyers. In the alternative, the vendor 
could demand immediate payment of the entire balance of the purchase 
consideration with interest at 6 per cent per annum. (4) The property 
in die machine was not to past to the buyers until they had paid 
tha purchase price In full. A default was committed In the payment of 
purchase money, but the more difficult question is whether the 
respondent Is encided to forfeit the deposit and to insist on the return of 
the projector with hire at the rate agreed upun. The reapondem admits 
that the contract does not constitute one of hire purchase and that the 
ease foils within Lee' . Held,* thit this is so, cinnot really be doubteci- 
In a previous Madras case* this Court pointed out that an cMcntlit 
feature of a contract for hire purchaae was the option given to the 
prospective purchaser to terminate the contract and return the chattel. 
The option is absent in the present cue. rhls Court as appears from 
these decisions*'* has accepted the proposition that when the 
dtcumstances warrant, U can grant relief against forfeiture. In Notesa* 
thk Court bad to consider the question whether St. 64 and 74, Contract 
Act, appUed in these circumstances. On 24th February 1901 A aipreed 
to putdiaae from B certain lands fmt a sum of Rs. 41,000, of which Rs 
4,000 was paid In advance. The sum of Re, 20,000 was to be satisfied by 

1. Lee. V. Butler. (1893) 2 Q. B. 318. 

2 . O. I SuMumyalM. v. A. It M, A. N. Amumutioi Chettfar, A. L R. 

1944Mad. 526i 1944-2 M. LJ. 74. 57 M,L.W. 448:1944 

M. W. N. 99S. 

3 . Auto Cc. Ltd, v, RoghiMMtha Cfietli, A, L Ra 1929 Mad. 

884: S2 Mad. 829. 

4 . Manitm Poitar, v. Modroi Ragway Co. 29 Mad. 118. 

5. AUmUm Heggodi^, V. Kmhamma Shem, 22 Mad. 491. 

6 . Nomm Iyer, v. Appatst PadayacM, L R. 191$ Mad. 896 : 

38Mad.t78 . 
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taoftgmeontiitptopM^ inldiebdtbee »«• to bo ptld in txOlt bdbfcli' 
2^ May 1903 when the pio p wt y wai«» ba oonveyedl It irat tgradi diui . 
dw adloanee of Ra- 4,0^ wat to be fotfdted if there. #ai tbAif 
on die part c£ die patchaeer. The puschaaet hf^Aed to petfom 
cootreet and the eeller forfdted the depoafc of the auih of fU. 4,000. 
According to the handnotct White C ]. and Miller (Sadadra Ayyet ]• 
dtaMeodind held diet ncithet S. 64 nor S. 74 Contract Act, it applicable 
eo a deposit of this Mture because the stipulation for its forfeiture In CMMt 
of breS^ b not one by way of penalty. However, the majotby deebton 
cannot be read as Indicating that relief can never be given tat e eese of a 
deposic, but at meaning that in that case the forfeiture of the deposit waa 
not tmrettonaUeaa it merely represented ten per cent of the purchaee 
eondderetfcm. In fact in the course a£ hb Judgment, Miller |, pointed 
out that there might be cases where the Court most find that the amount 
of deposic or paymein in advance b so great in ^mparbon with the 
amount payaUe under the contract chat the parties could not have 
Intended it as merely security for performance but rather as a punbhment 
for non-performance of the contract. It was further pointed out that 
tai such cases the Coutt might doubtless rduse to allow the retention of 
the whole (d the deposit. Therefore, the point for consideration b 
whether the forfeiture provisions of thb contract are to unreasonable as 
to justify the Coutt in granting relief to the buyers. With regard to tba 

advance there does not appear to be any real pound for saying that tba 
provblon for forfeiture to unreasonable. Moreover, the appellants 
cannot be called upon to pay the value of the machine at the date of 
the contract, plus hire, but merely the present velue, plus hire. 

22, Exceptioa:—The defendants are the administrators. The bond 
wu for Rs. 7,000 and one of the condidont wu that the admtoitotratoc 
should make a true inventory of the estate end exhibit the seme at the 
Court. As a matter of fact the administrator did not exhibit hb 
inventory in the Court. Held, * that the bond referred in Exception 
of S. r 4 to of the class of which an illustration to given in the illuatreclon 
to the section, and that the bond in question does not oomcsrtthla 
that Exception, 

H entered into a contract with the Muntdpel Council at Negapatam 
for the Ibhting of that tova^, and under the terms of the contract he 
dqioetaed Rs. SCO which it was provided should be forfeited on any 
deCauk made by bimin carrying out hb contract. |Thc oonmoior 
fifledto petform hb oontraa and the Munlelpal Council passed n 
teeoluibon forfetaing the depoek. fisR* thet the penehy p es s ertbed 

1. leKfoMMOMTv.Chetit, (1887) 10 AO. 29 s 7 A. W. N. aaSQ 
279. 

1 Sbibwie, V. Ret ha eM bj patfii. iliH) 16 .Mai. 474 t) II. UI. VMs 
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bf^iiMflMiuli «oe whldi ouwoebe mhtoid Uoee the contpst 
mown the tMmby deogetha hre^wedee of the iawoituiee of die 
hrflMsh~*Me thtge cMei*'* ki thli contusetkm. The eontmt 4o«e cM 
^ whfaio the Evoepdoa lo S 74« eioeethe bpod wee not gferen uador 

provMkHM ol any fanr im the pefhmuoce ofeny pohUc duty or 
MC in erbkhthc piiblk ere interewed. No doubt the pabbe ateta 
• MOM ioteeeKed lo the proper lighting oi the munidpet town, but 
die cootrec t It not one for wldeh any epeclal ptovliion la made hi dw 
MuokhNil Act and cannot be placed In a different category to a contract 
ma d e with any ptlvace individual. The reaolutlon of the Munkipd 
Council wee, therefore, mUm v(n». 

The agreement in queadon it not an inMriimeitt of the mme natute 
M a bail bond or recogotance within the meaning of the Exception 
lb S. 74, akhough it Menu to partake more of the nature of aball bond or 
tecogolMnce than the Initrument in queetion in a previout MadtH caM*. 
It it a bond given for the performance of a public duty, or act, in which 
die public are intereated. Aa to whether the bond la given “under the 
ptovMona of any law” there la no aecdon In the .\ct which authorltm 
or requirea the givlim of auch a bond, and there la no evidence that a 
bond of dile natura ii authorbwl or required by any byO'law made under 
die Act. Under S. 74 it la open to the Court to award to the party 
oompfadning of the breach reaaonahle compenaaclon not exceeding the 
aoKHint named la the bond. By hla contract the defendant made hlmaell 
civilly liable for any offence which It might be proved hia agent had 
conunltted under S. 165 of the Local Board'a Act. In a aaae like thia 
k it, of courM, Impottible to aateta the damagea with reference to any 
actual loM auat^ned by the plaintiff. The aecdon expreasly provides that 
k ii not neceaMty to prove any actual damage or loti. The extortion 
of onauthotteed toUa from the claat of peraona who make um of the 
market la a terloua offence, and the amount of the penalty apedfied 
in the bond (Ra. SO) certainly cannot be taid to be exorbitant* 

Although the fotc^icion tayt that the perton entering into the bond 
ahull be Ueble upon breach of the bond to pay the whole turn mentioned 
dietelo, that In otdbiary legal language doea not mean that the Court li 
bound to exact the whole of the liability to the extent of the amount 
mendoned in the bond and to pats a decree for the wh^e amount. 
Gonaidering the nature of thli bond it eettalnly would be most 
huqukable for the Court to paaa a decree for the whole emount 

1. Soper, V. Ameld, 37 Ch. D. 96 : 14 App. Cm. 429. 

. A Laohmon Daa, ▼. Cham, 10 AIL 29. 

3. Kyfafnumwui, v. Shmmm, 16 Mad. 175. 

4, PaaaldMiafMc Tabtk Bowd, ICiMdapMf, v. Swida Lata hmtaaa aauwo 

ICmM U«07) dl Mad. 5417 14. L. J. S37 < 2 M. L. T. 4tiL 




%7i\ tuam wmcmmM nimviM to 1W 

ditmmj^a 5 » m\f^t%t be. lettfr^ <he defendlefil to A# 
jMi^ of Ae pldfKtff to teltic whet he wm entitled to uodct the dedMr 
It «hNBi HOC meeti cenettUt thtt «U ditctedon b tAtn out of the bttidi 
of Ae Court »o th»t it cenuoc reduce the tmount of peniltf 
moctndkm to the drcumitetices of the cate. ^ 

TheEx<!cprtoft to S,74 doe» not mean thtt the Court it bound to 
Micx Ac whole amount. The Court hat discretion to contUter the 
oatute of Aa band and the te tns broken • 

13. Uanllatioat ^The lower Court was mistaken in applyinit Art. 75, 
Limitttipn Act. The document sueion h a mortaa^c And Art- 132 apnlkf. 
It has not been shown that the appellant availed herself of the penal 
clause of the bond, which (d^es an option of requiting payment of the 
whole amount of the mortgage money at an enhanced rate of intetHt 
upon the failure of the respondent to pay the first Instalment Her case 
is in fiict was that the first instalment had been paid Thv words in 
the default clause **whenever you require** give the appellant an option 
and since that option has not been exercised, the contract for payment 
by Instalments subsists The case is similar to Narna * The appellant, 
however. Is not enAled to the enhanced interest* because she does not 
appear to have made any demand \nitil both Inttalments had become 
due and the option had thereafter expired.* % 

75. A person who rightly rescinds a coturaci is entitled to 

Panfeightfiui md d damage which he 

ingcootm enriricd to has Sustained through the non-fulfilment 

of the contract. 

liliitCfuden. 

A* aiiogat. coatract« with D. tbe msmagrr of i theatre, to Ming at his theatre for two 
ttigbu in cTcry week duritiii; thf «crat two tn nihs* »od B engage^r to pay het loo nipeos 
for each oight’s pcrformiacc, O.i ih^ night \ witfully nbscnia hciscT from the 

Cbcaize. and B, in consequence, tcaciadit the coocract B is emitted compe atari on 

lot the cUnuge which be hai tofuioed through the uon^fulhlmcm of the contxaa. 

Syno(»ii. 

I. Ptftr rlghefuliT radndlnff contract 1. entitled to cotoperaitton. 

I Patty rlghtAiUy reaclndlni eontrutit entitled roeompenntiont— 
) wvent forward conttacst. for the purchase of sugar with M, 
die data of shipment being at various tima between January mdi 
Daead^_ *.!wl 9^ there wa , 

1. Sarcury flf Stow, V. Od^um Frer.i, A. 1 K. 1921 Bom. <H7i 

45 ^ 1213 : 23 Bom L R 495 : 62 1. C. 675. 

2. SWudmidin,». Vllaym Ali Kh<m, A. L R. 1926 Nag. 435 ; 95 1. C 

614 . 

1. Nwim, r. Ammani Amnu, 34 Mai* 9^1 ; 35 I. C 418. 

4, UehttUtoamat. % Sa^m Stacks A* i. lU 1919 ^Alad. 84J|( 1918 

WiW.N. 586 state. 191, -1 ‘T«s 
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ItOD Miryimeiwowd*» iwlrmLB >to oom » |i»im h>*i. [Ch> VI>^ 

Mwnf iUl In i^c nunlcet ptfee of tvgkt tod ] who had bom^ vocf 
tmidf, wti uiudblo to meet hit ttabthtfei endl tunpenled ptymeot. 
M put an end to alt the tald forwafd cootracta and claimed damacett 
being the dtf&rencet between the o>nttact tatet and madoet 
mea then ruling of thoae thipmenta, to order to aaold the rbk of 
ftmher reduction to the market and of additional damaget. Thoa 
two queatlom arlte for dedilon: (1) Whether Kf the aopdlant validly 
Mednded hb forward eontracti for aalea of augat; (2) Whether 
die appellant waa entitted to damagea calculated on the dtffwence 
between the ratea thoae forward contraeta and the market ratea 
at the datea of teadsiion for aimllar forward contraeta, or to damagea 
calculated on the difference between the retea of thoae forward 
contraeta and the actual market ratea at the ratea at the datea 
for performance of thoae contraeta Held,* that the appellant has 
eabdly readnded hla forward contraeta On the aecond question fot 
decMon both their Lordihipa differed. One held that the appellant 
Waa endtled to damages calculated on the difference between the 
rsMs of thoae forward contracts and the market rates at dates of 
raadiston of aimllar forward contraeta. The other held that the 
appdlatit la entitled to damagea calculated on the difference between 
the rates of thoae forward contracts and the actual market ratea 
at the datea tor performance of thoae contraeta. 

The eontentloa waa that the contract was for delivery in instalmenti 
and toe epiieUant having failed to deliver any gooda In ]uly and 
Au^ift, the respondent waa lustlfled In acting aa he did on the 6to 
Nbvember, 1918 and put an end to the entire contract Held,* 
tost It may perhapi be aatd that what has to be considered it 
whether toe promise of either party to the contract should be 
traatad aa so far divisible that a partial breach by the other should 
be eompermted in damagea unless the partial breach can In fact 
be toown to go to the root of the contract In Freetli* In apeaklng 
of toe result of the catea on this tubiect. Lord Coleridge, C), 
aaldt*'! tolok It may be taken that the fair result of them b as 
1 have stated, vb., that toe true question ta whether toe acta and 
oonduct of toe party evince an Intention longer to be *v«««"id 
by toe contract. Now, non>paymem on the one hand or noo^ivery 
00 toe other, may amount to such an act, or may be evidence 
for a Jury of an Intention whotW to abandon toe contract and aet 
toe other party free.Where by the oon-detlvery of part of the 

1. tomes Bntoy df Co. LlA v. David Saitmm df (to A. I. R. 

53> as. LR.95 : 27I. C. 102. 

I. SwaaddfC^v. NiiUa Venfcaiotid^iak. A. L R. 1911 Mad. 6n t 
1922 hi W. N. 47 :69 iC. 41. 075* 

% 9 C. P. 201 1 4) L L a P. 91:12 W. IL 



.ji^JS'I wNconMia «iwnnni «» oamiii*««iii* :■: , 

.fiAi.| for, thewli^ object of tbe oouBrect to firwiMttd* 

‘ i^ij^ .pupf^ ^^Irin^ defeuto tenottocet on bto peti eli dbe oMtoWdtottt. 
of itoe coottect.’* Thet w*i (juoted wItH eMwoval In the Houm «rf 
to thto ce«e' per Lord Selboume, L- C. where hto Lodil^ 

“I oa content to «ke the rule •• euted br Lotd Ccdeildge 
la Fitelh* wbldb to In eubitence, •* I undeittend it, thet fou nuMt 
look *t the ectittl drcumeteneee of the cate In order to eee 
wbetber rite one pertr to the contreet'to rdieved from to hitom 
petfbrmence br the conduct of the other: youmuet examine whet diet 
O o n^l ^t r T to, eo a* to tee whether It amount* to a renunciation, to 
an abeolute refuaal to perform the contract, such at would amount 
to a reactoalon If he had the power to reiclnd. and whethor the 
other party may accept It u a reason for not performing hto party. 
Thto has also been accepted In India and adopted in thto Cidcutta 
case.* The famous conflict of iudlcial opinion occurs tot the 
case of Houre,* Simpson * and Hmck.* No useful purpose would be 
served in detalltoiR the circumstences of each of those cases which 
have been carefully considered. The principle drawn from them may be 
accepted as laid down by l^rd Coleridge, C. }., in Pretch.* looking 
at all the circumstances of the esse, it appears that the whole 
object of the contract was not frustrated by non*deliveTy of part of 
the thin* contracted for. 

A marriage waa arranged between a son of a Mahomedan and a 
Mahomedtn girl. The father of the bridegroom conducted the 
negotiations on behalf of hto son and some third person acted on behalf 
of the prospective bride. The negotUtions were concluded with the 
usual pan rusum ceremony which did cost certain amount to the tothet 
of the bridegroom. Soon after, the father of the bridegroom dtooovered 
that the girl suffered from epileptic fits ind so he broke off the 
engagement. He brought a suit for the amount spent by him over the 
pan nsntm ceremony on the ground of non*dtoclotUTe of the drff fy 


1. Meney Steel 9 Iron Co, v. Naylor. (1884) 9 A.C. 434: S3 LJ. Q.8. 
497 : 51 L. T. 637 « 32 W. R. 989. 

t FreetH. v. Burr. (1874) 9 C P. 203 : 43 L [, C P. 91 22 W. R. 

370 : 29UT. 773. 

3 RodiBehofyShalui, V. Nrfttya Gopal Nimdy. (1906)33 CbL 477 1 
3 C L J. 249. 

4. Home. v. Rennie, (1859) 5 H. & N. 19. 

5. Simpson, v. Ci^. (1873) 9 Q. B. 14 ; 27 L T. 546 j 42 

28 e 21IJO. R. 141* 

6. H0^T.Muller, (1881) jai D. 92 : 50 LLQ.^ S29.*» 

W. R» 336 1 4§ L T. 202. ^ " 



llin M^maweMii^ eammvet'n wnrmro to oom n a w i o w. 

flMBiik »Mdt«dtttyo(tbe oppQttee oatty to ^foM. H(U‘that ^ 
acrioft eaidd not be found upon mtHamce In tort as the law imposed no 
lenend duty on any one to broadcut the blemishet of his female 
raiatfona* The opposite party not being charged with an intention to 
dec^e» the actkm also could not be founded cm deceit nor could It be 
founded upon fiduciary tetadonshlp The rlgbc erase cmiy out of 
aoncfaccual rclatltHwhip, and there being breach of doty to diaclotei the 
opposite party was only liable on the ground of fraud under S. 17, 
OanttMt Act. The father of the bridegroom, therefore, was entitled to 
taMbid the oontract, but the damages claimed by him being due to its 
cescMon and not ra its nonfulfilment, he waa not entitled to damages 
under S. 75 Contract Act. 

1. Haft Ahmad YarUum, y. Abdul Goni IChan, A. I. R 1917 Mag. 

270. I. L, R. m? Nag. 299. 


(Chapiar 'Vll—Secdona 76—123, Sale of Goods) Repeated, 
Act III of 1930, 8. 65. 



END. 






1, TheHon’bk Dr. lUJendn Prsnad, MiiiiMer for Food 
cidtttr«« N«w DdDbi:-»! bope ihe book will pr«?o quiwi 

C plo in the tegnl profeswotu 

Chief JusiiM> P«tna High Courts Patna—I hnvo nol hnd tl 
to read it in detail, but a rapid glaaue Utroiigh it euggeets 4<l; 
~ ».j^ould be of the greatest use to the Uon«h and the Bar 

3. Itte f4lef ftistice. High Court. Lahore^—The get up of the ^ 
is very ftioadwd the paper and the type are exeeilent. It aUeuia 
be a very uaefhl publioation for the Beneh and the iiar. I reggt 
oan aay nothing morB^at preaent ae f have not had auffioient ti 
to etudy the book- ' 

4. The Hon’ble Mr. luatice ^aiiohar Lall. High Court, Pab» v 

have had ucoatuous to qonsult UjiK^ommentary by Mr. G. Sit 
on the Indian Contract*Aot and t glad to state that I fount 
useful and of aaeistanoc. The only defeet i.n the oominentat y iat^ 
it is volumirtouii and oouldhave been out ahoettii many piaoea,! 
iliat is a defect on tlie right aide Stiidenta of the law will (Uu 
attraotive and useful. 

5. The Hon’ble Mr. Justice H. R. Meredith, High Coi^. Patna 
It app**ar« to me a most ooinpotent work, and I am siiro if. will 
of great value to lawyers and to tl.e Benoh as well 

6. The Hon’ble Mr. Justice B. P, Sinha. High Court, P«t4 r 
have j list glanced through the votume, and I feel sure that y 
have laid die legal profession and those coimeeted with 
admiinsirauon of justice under a deep obligation by bnug^ng < 
this volume, and I only hope that before Jong the seoond and th 
volumes will be out. In my opinion, your oommeotaHes are tr. 
full and bidpfal both to h^al practitioners aud to those to 
the administration of justioe ha» been entrusted. 

7. TTbe Hon’ble Mr. Justice B. K. Ray, Higb Court, Patna—I 
of opinion Uiat your labour h^s been deaarvingly bestowed OQ 
worthy task and will go a great way to meet the difflotilties 
solving knotty ptoblema that often arise in reladon to oontti^ 
' iitm m seoiitma of Coutraot Aot. 

R. Hie Hon’Ue Mr- Juatlce A. Muldbaijee, H^ Court, Pataa-^le 
have eertainly made «D exbauative study of the lubjeot amd 
ueatmeot o£ the aame has oertaia featuzea about it whiidi 
disiiaguidhyow wmcfc from other treatiaea on the subjeot. Xf 
MOB toe bo» will be leally uaeful and will be weloomed by i 
Bendi ami Bie Bar. 


l it # y i ywn i i voi ly>*» 

iPnn ‘"■^rm t‘^f‘ Mwrk im## iMf«e«n oAdbMwmi ImI| 
piiiinirtf ofKMi mlgt «c*t6 iiii|ii«(ciiliM»i6a *Mil <ido flKniiimUe ttwoMp- 
<iuM witHf v«rfo«ui foiKtgin cowu)rkt,tfw Hapomoce oftiw Itwof 
CiOttt«M»« a bomd to be fidk okwcaiid moieirkfa tbeiid*«iidiig<^^ 
tla •* codified M da Aati comfdcs eoiyugh, but tbeouc* 
infUm bu beeo develop danog >11 thne yean tnthe difimnt 
!i^ Coon* bu only iwde mitten wotie. To Mtempt ta eloddate 
(be {Mtedplei of tlw ■ectiooe cootdoed in the Act vttb the teieviat 
fcottdenn a no CMy natter. The chief ment of the book under levieir 
a the ucMmeot of the cue* li« under each section in a chtonological 
Older, nitdoa the reader ao idea u to the gtotrdi and developaeat 
of the Taw nom the beginning. This method, apart from in other 
benefits, rivu the reader an opponuoity to review the law from 


difieieot beadioM, a list of which is ctmeemently given at i 
lag. This woold enable the ptaotitionet to spot oat exactly t 
Wh^ he wants and avoid wuce of tisa of wadiog the 
BMttet. The author seems to have kept in. 
ttaldog the work exhaustive and up to da ej||||h|HpREa the eotite 
9 |o pages of this volume for dealing widil^HHRt ohapters of tte 
Act (from section 1 to section 50 of A;y|||HPmiabour and time seem 
to have been spent upon tliOg||||d^|UpRke it as useful as possible 
to the Bench and Bar^di||||||HHpKe no hesitation in welcoming 
the ^j^bliciUton^^|d||^|^HP^I^l receive a well deserved place in 

The Madoif^^^^H^kly. Vol. LX, part ^ 6 . pa^te 9 !. dated 
pWe work undertaken by oin* who seems to 
gh study of the law of rtintrari in British Indw 
cure the approbation of the legal profession inasmuch 
enses practically ail that haa bt'en said, can l>e aaid and 
y may be said within the compass of three stout volumes, 
Tisting (he necessity of the lawyer to travel beyond their 
bounds for Ins research in case-law bearing on contracts, llic 
piinctples of contracts both in England and India have liecn taken 
op for consideration and discussed with reference to the tuUnga 
bnnng thereon with an erudition and research deserving of high 
praise. The leading cases have been given with their facts, arguments 
and ronclustons and ate subjected to close examinaiion and critiasm 
whereevet necessarv In the new field of commerce and contracts 10 
which our country m expected to play a mote and mote lupoctam 
role, a treatise like the one in hand cannot be said to be super- 
inous, and if only one has proper regard for the labour, the time 
and the trouble taken on this work, the price of Rs fiOfot the 
three volumes which may at first sight appeat rather exorbitant palas 
into moderateness. We heantly welcome this publication. 

• Tlie Bombay Law Repomr, Vol. XLIX, journal, pagefil;—Thit 
is the first volume of Mr. htnha’s encyilopoedtc commentary on the 
Indian Contraa Act It compnsn the fiat yo acctlons. It is an 
atnbltiowi undertaking wall conceived uid sausfactordy carried out. 
It Msses to all the Indian caa« dcaded uaMkethe ptovisioosof the Act 
ana EA|^»h caaea getmanc to the nbiect. Its key-note la exhanattve 
nailection of cates. The catu cited an dealt with at cooaidexable 
Imgdi. Where the faett of a caw lefidted to be Mated tte aw 
MtoMiirUib MfleteMit fiaUnew, and die bw fMtet «■«» fn > fuM 




^ 44 ,. 

lit««:ill^m ioiifiwiic^;'''.tii« fim 

' tlilii w^tlioblkmHW Me -Sioiu ti' sa . 

Bis tM^ M lodfaul tUi^tatioa Act, ladisa IhttiiiinMp Jtat 
i^^SsaSsle o^ see vett known to the ptcleM^ 

meieiit t»BStiae> Intended to be cMSpleted in mote i|Mn omt'iretmiiiiik!^ 
So iit oflif the ^ trotame, dealiog with tedioas 1 to 90 of thb 
kMbeen paUkhed. The IndUn Gtnttact Act alone sfioeds 
v^j^iideqnam to coottact and the 

^loblicttioa wUl largely depend upon the mode ttf pteaentation ot ' 
the inbiect and cleac anatyais of the different stt^ea of the devtd^ 
mentol die law, both by tbe legislatate and the iudidaty. 
accordingly, reaerve foUet comments until the eotite pabUmthtt 
becomea available. However, from the little we have noti^ the 
work appears to be welbdocumcoted, well-organised and putposefiali 
The Nantur Law Joataal, 1947, Reviews, page 4i:*-^4 
these days of rapid industrialisation the Bench and the Bat have to 
tackle questions of ever increasing difScuhy arising out of comnuta. 
In tbc author's words **A correct estimate of the present study of 
Law of Cuiitiact involves necessarily a thorough knowledge <h tte 
coutse of evolution ot the case-law upon the subject. It is attainable 
by studying closely the decisions bearing on the subject in chruooiogi; 
cal order, fhe value of a particular ruling as authority can m 
determined only by following the history and its appiimtion dosro 
to the present time. Keeping this in view, each repotted judgpnent 
and provision of the seaion concerned have been dissected to aaoer* 
tain the relative position of the pans and to determine tbe accurate 
statement of a ruling for co-relative application*’. The stupeodous 
work is the fruit of patient labour of hve years. In writing the 
synopsis, each section has been analysed into distinct t^rica, 
subsequently forming headings. Under each heading, there it a la^ 
noinberofparagraphBhaving common link, but at the same, having boom! 
individual importance. The special feature of the book is that it givea 
adequate extracts from judgments where there is a conflict of mwt 
between diffeienr High (^loutts on a particular point. All niUngi 
have been mentioned cfaionologically. We recommend that evety 

E nctitionei and Bar libiatiea abould possess this unique work on the 
aw of Contract, (knent get-up of the book leaves nothing to be 
derired. 

, The AJlsdubad Weekly Reporter, 1947, No. 10, Review :—Ws 
have received the Pitat Volume of the monumeotal work on the Law 
pf Contract in India. It covert tlK first 90 SMtions of tbe Ccotlao 
' Act ua 930 pages. The author has made access easy to oneof rh? 
most imporunt branches of substantive law in pfeseotiog Ai- 
eompttbensive wwk of a self.«tfiidieot character. Bie woik 
ia be exhaowive and tbe ontiie ease-4aws oo the aubject 
idbcfed toio a disethpiaatifw manner. We ate mate the 
l^ tBHiGh Mmemitedhy tlw the Bn ift lodKa. Tba iaie 

■" ‘ " '■ [tor ■ ■ "■ 




^ tfee jm ortM liooi, Vimm 
*>^ h» i*y» te m PWfiwf^ tfiii he !»• 


»“ ^piWftra^ of tlio book. Tho goiiml 
WhM|#« book bjtt^boftn prepoied hiMre been expoundod io Hi* 
^od ouliiw’gPrefboo ta the book. Hfa object U to ttaoo W* 
tQii(%l|y the devoiopi&ent of the vanoog jesa] pnocijpfkw 
»00 ootoujy to gtato tbem «s fboy bave bew acoepted ifl— 
oun^t body of Cage* biw. Tbia ie ooquMtiooably a wty faiwirif 
worn Of bPBatmont, as it oeoc^Hanly leads to a betioi' understaiid^ 
^ aud oleatw gratp of the eut^eot. The author says in the 
Frefaco that be has been at paiiw to elimiaaie nUings which do 
not help in the eluoi4ation of the prinei^s unbodied in the 
No 000 can gainsay that the focussing of atton- 
■ J*** the OBsentisl and the strict weeding .mt of the irrelevant 
are QOfo of any good book. So Ikr .ts w c have;been able to 
aee, tho snbject'iuattoT has been present'd under cotivenicnt and 
oapr^v© headings under each section. There is alsb a table of 
headings under each section which wifl make the taskiof rcfcienoe 
easy. A great deal of matter has been impressed into the book 
and we have no doubt that this will be found useful by the pro- 
wesikin. But it will not be quite honest on our parti if viwj fad to 
action one feature about the book which we have not been able 
■^'"^ppreciate. The wording of tho headings seems to iis to be 
<• , satisfactory, if we may say so; but very often i^iappeng 

tliat one is notable easily to catch the drift We hope that the 
author will pay attention to thU aspect in the future volume,. 
We wish ail success to the author in his venture. »- > 

To bt hid » 
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